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The  Kino  v.  The  Mayor  and  Commonalty  of  the  City 
of  London.   In  the  Matter  of  Mozelby  Woolp*8  Fine. 

Lewis  Lety  and  MoMeley  FToo^haying  been  indicted  The  City  of 

__  ,  ••■•I.      Juonaon  if  en- 

at  the  Old  Batley  for  a  misdemeanour  committed  within  titled  to  a  fine 
the  city  of  London,  the  indictment  was  .removed  by  cev"  misdemeanor 
tiorari  into  the  Court  of  King's  Bench.     The  defendants  «>™?>i«ed 

®  within  the  aiy, 

having  been  tried  upon  that  indictment  at  GuildhaU,  be-  thoagh  the  fine 
fore  the  Lord  Chief  Justice,  were  found  guilty,  and  being  the'couiTof 
afterwards  called  up  for  judgment  in  the  Court  oi  King's  .^^'.f'^*,. 
Bench,  a  fine  was  imposed  upon  Levy  of  5,000/.,  and  «»»«'«'*• 
upon  IVoolf  of  10,000/.    These   fines   being  estreated 
into  the  Exchequer ^  the  city  oi  London  made  claim  to  the 

VOL,  I.  B  RX. 


London. 


2  CASES  IN  THB  BXCHEQUBR, 

^^*       fine  imposed  upon  Moxelay  Wool/,  and  the  following  is 
'     the  form  of  the  proceedings  under  that  claim : — 

The  Kino 
The Mt'or  &c  MoRE  CoMMON  MATTERS  OF  EasTER  TeRM, 

of  In  the  59th  Year  of  the  Reign  of  King  George  III. 

England. — An  Estreat  of  fines  imposed  and  set  in  the 
Cquft  of  our  )ord  the  king,  l^efore  the  king  himself, 
at  Westminster,  otEast^  Term^  in  the  fifty-ninth  year 
of  the  reign  of  king  George  the  Third,  but  not  paid. 

London. — Of  Lewis  Levy,  late  of  Lo^tdon,  merchant,  for 
certain  conspiracies  and  misdemeanours,  whereof  he 
(with  others)  is  indicted,  and  by  a  jury  of  the  country 
convicted,  and  his  fine  on  the  account  aforesaid  is 
taxed  by  the  Court  here  ^t  5^000^,  and  he  is  sentenced 
to  be  imprisoned  in  His  Majesty's  gaol,  at  Glouces* 
ter,  in  and  for  the  county  of  Gloucester,  for  the  term 
of  two  years*  And  it  is  ordered,  that  the  Marshal 
of  the  Marshalsea  of  this  Court,  or  his  deputy,  do  de- 
liver the  said  Lewis  Levy  into  the  custody  of  the  keeper 
of  the  said  gaol  of  Gloucester,  to  be  kept  in  safe  cus- 
tody in  execution,  and  until  he  shall  have  paid  the  said 
fine.  And  the  sheriffs  of  London  are  commanded  of 
the  goods  and  chattels,  lands  and  tenements  of  the  said 
Lewis  Levy,  to  levy  the  said  fine,  and  to  have  the  said 
sum  of  money  in  this  Court  in  three  weeks  of  the  Holy 
Trinity,  and  the  like  command  is  given  to  the  sheriff^  of 
Middlesex 5000/. 

Of  Mozeley  Wool/,  late  of  London,  merchant,  for  cer- 
tain conspiracies  and  misdemeanours,  whereof  he  (with 
others)  is  indicted,  and  by  a  jury  of  the  country  con- 
victed, and  his  fine  on  the  account  aforesaid  is 
taxed  by  the  Court  here  at  10,000/.  And  he  is  sen- 
tenced to  be  imprisoned  in  the  House  of  Correct 
tion,  in  Cold  Bath  Fields,  in  and  for  the  county  of 
Middlesex^  for  the  term  of  two  yearq.  And  it  or- 
dered, that  the  Marshal  of  the   Marshalsea  of  this 
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Court,  or  his  deputy,   do  deliver  the  laid  Moneley 

Wodfinto  the  custody  of  the  keeper  of  the  said  House 

of  Correction,  in  Cold  Bath  Fielda^  to  be  kept  in  safe      The  Kino 

custody  in  execution,  and  until  he  shall  have  paid  the  The  Mayor,  &«., 

said  fine.     And  the  sheriffs  of  London  are  commanded       Loimow. 

of  the  goods  and  chattels,  lands  and  tenements  of  the 

said  Mozeley  Woolf  to  levy  the  said  fine,  and  to  have 

the  sajd  sum  of  money  in  this  Court  in  three  weeks  of 

the  Holy  Trinity;  and  the  like  command  is  given  to 

the  sheriffs  of  AficUK^^era; 10,000/. 

The  claim  of  the  mayor  and  commonalty  and  dtizens 
of  the  city  of  London,  upon  the  account  of  E.  H.  Lush- 
ington^  Esq.,  coroner  and  attorney  of  our  sovereign  lord 
king  George  the  4th,  accounting  for  monies  by  him  re- 
ceivedy  and  payable  to  his  said  majesty,  amounting  to 
5,912/.  8#.  IQcJL  The  same  mayor  and  commonalty  and 
citiaens,  by  WilHgm  Fqxion  their  attorney,  claim  a  certain 
fine  of  5,000/.,  and  al^o  a  certain  fine  of  10,000/.,  which 
have  been  retained  or  forfeited,  and  hereinafter  particu- 
larly mentioned,  but  with  wbioh  the  said  coroner  and  at- 
torney is  not  charged,  only  to  the  amount  of  5,912/.  8a. 
10(/.,  part  of  the  ^aid  sum  of  10,000/.,  in  bis  account  be- 
fore the  clerk  of  the  pipe  of  his  said  miyesty's  Exehe- 
quer,  in  these  words,  (to  wit)  Enghnd-^An  estreat  of  fines 
imposed  and  set  in  the  Court  of  our  lord  the  king,  be- 
fore the  king  bipiself,  at  Westminster,  of  Easter  Term, 
in  the  S9th  year  of  the  reign  of  king  George  the  Third, 
but  not  paid.  London,  of  Lewis  Levy,  late  of  London^ 
merchant,  for  certain  conspiracies  and  misdemeanours, 
whereof  he  (with  others)  is  indicted,  and  by  a  jury  of  the 
country  convicted,  and  his  fine  on  the  account  aforesaid 
is  taxed  by  the  Court  here  at  5,000/.,  and  he  ia  sentenced 
to  be  imprisoned  in  bis  majesty's  gaol  of  Gloucester  for 
the  term  of  two  years.  And  it  is  ordered,  that  the  Mar^ 
shal  of  the  Marshalsea  of  this  Court,  or  his  deputy,  do 
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^iQ^''       deliver  the  said  L^ms  Levy  into  the  custody  of  the  keeper 
-_..^. — ^     of  the  said  gaol,  at  Gloucester ^  to  be  kept  in  safe  custody 

The  Kino       j^  execution,  and  until  he  shall  have  paid  the  said  fine. 
The  Mayor, &c..   And  the  sheriffs  o(  London  are  commanded  of  the  goods 

London.  ^nd  chattels^  lands  and  tenements  of  the  said  Lewis  Levy^ 
to  levy  the  said  fine,  and  to  have  the  said  sum  of  money 
in  this  Court  in  three  weeks  of  the  Holy  Trinity,  and  the 
like  command  is  given  to  the  sheriff  of  Middlesex,  Iy,O00L 
Of  Moxeley  Wool/,  late  of  London,  merchant,  for  certain 
conspiracies  and  misdemeanours,  whereof  he  (with  others) 
is  indicted,  and  by  a  jury  of  the  country  convicted,  and 
his  fine  on  the  account  aforesaid  is  (axed  by  the  Court 
here  at  10,000/.,  and  he  is  sentenced  to  be  imprisoned  in 
the  House  of  Correction  in  Cold  Bath  Fields,  in  and  for 
the  county  of  Middlesex,  for  the  term  of  two  years.  And 
it  is  ordered,  that  the  Marshal  of  the  Marshalsea  of  thi^ 
Court,  or  his  deputy,  do  deliver  the  said  Mozeley  Wool/ 
into  the  custody  of  the  keeper  of  the  said  House  of  Cor^ 
rection  in  Cold  Bath  Fields,  to  be  kept  in  safe  custody 
in  execution,  and  until  he  shall  have  paid  the  said  fine. 
And  the  sheriffs  of  London  are  commanded  of  the  goods 
and  chattels,  lands  and  tenements  of  the  said  Moxeley 
Wool/,  to  levy  the  said  fine,  and  to  have  the  said  sum  of 
money  in  this  Court  in  three  weeks  of  the  Holy  Trinity, 
and  the  Uke  command  is  given  to  the  sheriff  of  Mid- 
dlesex, 10,000/.  {x^  u)  as  by  a  constat  thereof,  under 
.  the  hand  of  Thomas  Farrar,  deputy  clerk  of  the  foreign 
estreats  of  this  Court,  appears.  Which  saids  urns  of  5,000/. 
and  10,000/.,  the  said  mayor  and  commonalty  and  citizend 
of  the  said  city  of  London  claim  to  belong  to  them;  for 
that  the  said  Lewis  Levy,  under  whose  name  the  said 
sum  of  5,000/.  in  the  aforesaid  constat  demanded,  and  the 
said  Mozeley  Woolf,  under  whose  name  the  said  sum  of 
'  10,000/.  in  the  same  constat  is  particularly  demanded, 
were  severally  and  respectively,  at  the  times  when  the  said 
fines  were  so  set  and  imposed  upon  them  by  the  said 
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Court  of  our  said  lord  the  king,  before  the  king  himself,       Revenue, 
the  resiants  of  the  said  mayor  and  commonalty,  and  citi-  '  ^ 

zens  within  the  said  city  of  London;  and  which  said  sums  The  Kino 
of  5,000/.  and  10,000/.  the  said  mayor  and  commonalty  The  Mayor,  &r., 
and  citisens  of  the  said  city  of  London  claim  to  belong  to  ^^^^ 
them;  for  that  the  said  Lewis  Levy  and  the  said  Moxe- 
ley  Wool/  were  severally  and  respectively,  at  the  time 
when  the  said  offence  and  misdemeanor  were  committed, 
in  respect  whereof  the  said  fines  were  so  set  and  imposed 
as  aforesaid,  resiant  within  the  said  city  of  London;  and 
which  said  sums  of  5,000/.  and  10,000/.  the  said  mayor 
and  commonalty,  and  citizens  of  the  said  city  of  London, 
claim  to  belong  to  them;  for  that  the  said  trespasses, 
offences,  and  misdemeanours,  in  respect  whereof  the  said 
fines  were  so  set  and  imposed  upon  the  said  Lewis  Levy 
and  Mozeley  Woolfas  aforesaid,  were  committed  by  them 
the  said  Lewis  Levy  and  Moxeley  Woolf  within  the  said 
city  of  London;  and  also,  for  that  Henry  6,  late  king  of 
Englemd.  [Here  the  claim  set  out  the  clauses  in  the  char- 
ter of  the  23  Henry  6  (a),  relating  to  the  administration 
of  justice  in  the  city,  and  the  clause  containing  the  grant 
of  fines,  &c.  under  which  the  city  claimed.  The  latter 
clause  was  in  the  following  words :] — "  And  further  of  his 
more  abundant  grace,  he  did  grant  to  the  citizens  afore- 
said and  their  successors,  all  manner  of  fines,  issues  for- 
feited and  to  be  forfeited,  redemptions,  forfeitures,  pains, 
and  amerciaments  of  and  for  all  m^inner  of  matters,  causes, 
and  occasions,  and  all  things  aforesaid,  and  whatsoever 
trespasses,  riots,  insurrections,  offences,  misprisions,  ex- 

(a)  Dated  26th  October.  This  ter  in  Parliament,  20  Hen.  7;  and, 
charter  still  exists  in  the  Town  doubts  still  existinf^,  it  was  con- 
Clerk's  Office,  and  is  copied  in  6rmed  again  l)y  subsequent  char- 
Liter  Albus,  All  grants  of  lands  ters,  and,  lastly,  by  the  general 
and  tenements  by  Henry  6  were  Intpeximus  of  Charles  2. —  Nor^ 
declared  void  by  a  statute  passed  ton  a  Commentaries  on  the  City  of 
in  the  28th  year  of  his  reign;  but  London,  p.  281. 
this  grant  was  confirmed  by  char- 
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of 
London. 


Revenue,  tortions^  usurpations>  contempts^and  other  misdemeanours, 
^  done  or  to  be  done  in  the  city  or  suburbs  aforesaid,  before 
The  Kino  the  mayor,  recorder,  and  aldermen  of  the  city  aforesaid 
The  Mayor, &&,  for  the  time  being,  the  justices  of  him,  his  heirs,  or  suc- 
cessors, assigned  or  to  be  assigned  to  hear  and  determine 
felonies,  trespasses,  and  misdemeanours  in  the  city  afore- 
said, or  the  suburbs  thereof,  or  the  justices  assigned  or 
to  be  assigned  to  hold  pleas  before  the  said  lord  the  king, 
his  heirs  or  successors,  the  justices  of  the  common  bench, 
the  Treasurer  and  barons  of  the  ExchequeTf  or  the 
barons  of  the  Exchequers  or  whatsoever  other  justices 
and  officers  of  him,  his  heirs  or  successors,  adjudged  or 
to  be  adjudged,  together  with  the  assessments  and  IcTy- 
ing  of  the  same,  as  often  and  when  it  should  be  needftiL 
And  treasure-trove  in  the  city  aforesaid,  or  the  suburbs 
thereof;  and  also  wdifs  and  strays  and  goods  and  chattels 
of  all  and  singular  felcMis  and  fugitives,  for  felonies  by 
them  committed  or  to  be  committed  in  the  city  or  suburbs 
aforesaid,  adjudged  or  to  be  adjudged  before  the  said 
king,  or  his  heirs  or  successors,  or  any  of  the  justices 
aforesaid;  and  all  merchandise  and  victuals  which  in 
coming  to  the  city  aforesaid  to  be  sold  in  the  said  city  or 
the  suburbs  thereof,  and  in  the  water  of  Tiames,  and  else- 
where within  the  same  city,  the  liberties  and  suburbs 
thereof,  should  be  found  forestalled  or  legrated,  and  which 
therefrom  thenceforth  should  happen  to  be  forestalled  or 
regrated.  And  that  the  said  citisens  should  have  all  and 
every  thing  which  should  happen  to  be  a^udged  by  the 
said  mayor,  or  the  justices  aforesaid,  to  be  due  or  to  be- 
long to  the  said  king,  his  heirs,  or  successors,  of  or  for 
any  recognizances  or  securities  made  for  good  behaviour 
and  observing  of  the  peace  before  them,  or  any  of  them, 
within  the  city  aforesaid  or  the  suburbs  thereof,  broken 
and  not  observed.*'  [The  claim  then  set  forth  the  statute 
1  Ediv.  4,  confirming  the  liberties  and  franchises  of  the 
city,  and  then  a  charter  of  20  Hen.  7,  and  that  of  the 
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14  Charles  1.     In  the  latter  charter  the  clause  containing       Rev€ntt$, 
the  grant  of  fines,  &c.,  was  as  follows:] — ''  And  also  fines  ^ 
and  issues  of  jurors,  and  all  other  issues,  fines,  and  amer-      The  Kino 
ciaments  forfeited  or  to  be  forfeited  of  and  for  all  manner  TbeMcyor^ftc, 
the  matters,  causes,  and  singular  the  occasions  aforesaid,       lomdow. 
and  of  and  for  whatsoever  trangressions,  riots,  offences, 
misprisions,  extortions,  usurpations,  contempts  of  laws,  vio- 
lations, and  other  misdemeanors  done  or  to  be  committed 

in  the  city  aforesaid  or  the  liberties  of  the  same,  before 
the  mayor,  recorder,  and  aldermen  of  the  same  city  for 
the  time  being,  or  one  or  any  of  them,  or  any  of  the  jus^ 
tices  of  the  said  king,  his  heirs  and  successors,  concerning 
the  peace  in  the  said  city  aforesaid,  or  before  the  justices 
of  him,  his  heirs  and  successors,  assigned  or  to  be  as- 
signed to  hear  and  determine  felonies,  transgressions^  and 
misdemeanors  in  the  city  aforesaid,  or  the  liberties  of  the 
same,  or  before  any  justices  of  himi  iris  heirs  or  successors, 
of  Nisi  Prius  for  trying  of  things,  causes,  and  matters  in 
the  city  aforesaid,  or  other  justices  of  him,  his  heirs  or  suc- 
cessors whatsoever,  or  any  of  them,  in  the  city  aforesaid, 
judged  or  to  be  adjudged  forfeited  or  to  be  forfeited,  to- 
gether with  the  assessments  and  levies  of  the  same,  as 
often  and  when  there  should  be  need,  saving  nevertheless 
always  and  reserving  to  the  said  king,  his  heirs  and  suc- 
cessors, all  and  all  manner  of  issues  and  amerciaments, 
commonly  called  fines  or  issues  royal,  thereafter  from 
time  to  time  to  be  imposed  upon  the  mayor,  aldermen, 
and  sheriffs  of  London  and  Middlesex  for  the  time  being, 
or  one  or  any  of  them  respectively,  or  by  them  to  be  for- 
feited and  paid."    [The  claim  then  set  out  a  charter  of 

15  Charles  S,  and  concluded  as  follows:]— -''As  by  the 
said  last-mentioned  letters  patent  now  produced  and  shewn 
to  the  Court  here  does  more  fully  appear.  Wherefore 
the  said  mayor  and  commonalty  and  citizens  of  the  city  of 
London  are,  and  at  the  said  times  when  the  said  fines  of 
5,000^.  and  10,000/.  were  set  and  imposed  as  aforesaid  were,^ 
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a  body  corporate  in  deed  and  name,  and  persons  able  in 

-    law  to  plead  and  to  be  impleaded,  and  to  challenge,  de« 

The  Kino     mand,  and  prosecute  all  the  libertiesi  privileges,  and  fran- 

TheMtyor,&c.,  chises  aforesaid,  by  the  aforesaid  name  of  mayor  and  com- 

LoKpoji.       inonalty  and  citizens  of  the  city  of  London.     By  virtue  of 

all  which  premises  the  aforesaid  mayor  and  commonalty 

and  citizens  do  claim  to  belong  to  them  the  aforesdid  sum 

of  5,000/.,  so  as  aforesaid  set  and  imposed  by  the  said  Court 

of  our  said  lord  the  king  before  the  king  himself,  upon 

the  said  Lewis  Levy,  and  the  said  sum  of  10,000/.,  so  as 

aforesaid  set  and  imposed  by  the  said  Court  of  our  said 

lord  the  king  before  the  king  himself,  upon  the  said  Moxe^ 

ley  Wool/.    Wherefore  they  pray  that  their  said  claim 

thereto  may  be  allowed,  &c«** 

The  replication  was  in  the  following  form:— And  Sir 
Thomas  Denman,  knight,  Attorney-General  of  our  lord 
the  now  king,  being  present  here  in  Court,  on  behalf  of 
our  said  lord  the  king,  and  having  heard  the  said  claim 
of  the  said  mayor  and  commonalty  and  citizens  of  the 
city  of  London^  of  the  allowance  to  them  of  the  said  fine 
of  10,000/.,  set  and  imposed  upon  the  said  Moxeley  Woolf 
as  aforesaid,  for  our  said  lord  the  king,  says  that,  not- 
withstanding any  thing  by  the  said  mayor  and  commonalty 
and  citizens  above  alleged,  the  said  fine  of  10,000/. 
ought  not  to  be  allowed  to  them,  because  the  said  Attor- 
ney-General of  our  said  lord  the  king,  says,  that  the 
said  Moxeley  Woolf^  under  whose  name  the  sum  of 
10,000/.  in  the  aforesaid  constat  is  particularly  demanded, 
was  not,  at  the  time  when  the  said  fine  was  so  set  and  im- 
posed upon  him  by  the  said  Court  of  our  said  lord  the 
king,  before  the  king  himself  at  Westminster^  the  resiant 
of  the  said  mayor  and  commonalty  and  citizens  within 
the  said  city  of  London^  as  stated  in  their  said  claim. 
And  this  the  said  Attorney-General  prays  may  be  inquired 
of  by  the  country,  &c.  And  the  said  Attorney-General 
of  our  said  lord  the  king  further  says,   that  the  said 
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MoMelejf  WoolfwsL^  not,  at  the  times  when  the  said  of^       Revenue, 
fence  and  misdemeanor  was  committed^  in  respect  whereof     s.^^„^J,^^ 
the  said  fine  was  so  set  and  imposed  upon  him  the  said      The  Kmo 
Mozeletf  Wool/  as  aforesaid^  resiant  within  the  said  city  The  Mayor,  &e^ 
of  London,  as  stated  in  the  said  claim  of  the  said  mayor       London. 
and  commonalty  and  citizens.  And  this,  he  the  said  Attor- 
ney-General prays  may  be  inquired  of  by  the  country, 
&c     And  the  said  Attorney-General  of  our  said  lord  the 
king  further  says,  that  the  said  fine  of  10,000/.,  so  set  and 
imposed  upon  the  said  Moxeley  Woolf  as  aforesaid,  was 
not  a  fine,  issue  forfeited,  redemption,  forfeiture,  pain  or 
amerciament,  set  or  imposed  within  the  said  city  of  Lou* 
ifofi,  or  suburbs  or  liberties  thereof,  or  by  or  before  the 
lord  mayor,  recorder,  and  aldermen  of  the  said  city,  or 
any  or  either  of  them;  and  this  the  said  Attorney-General 
of  our  said  lord  the  king  is  ready  to  verify;  wherefore 
the  said  Attorney-General  of  our  said  lord  the  king  prays 
judgment  if  the  said  fine  of  10,000/.  ought  to  be  allowed 
to  the  said  mayor,  commonalty,  and  citizens  of  the  city  of 
London. 

The  rejoinder  of  the  city  ran  as  follows: — And  the 
said  mayor  and  commonalty  and  citizens  of  the  city  of 
London y  as  to  the  said  replication  of  the  said  Attorney- 
General,  by  him  first  above  pleaded,  and  which  he  hath 
prayed  may  be  inquired  of  by  the  country,  do  the  like. 
And  the  said  mayor  and  commonalty  and  citizens  of 
the  city  of  London,  as  to  the  said  replication  of  the 
said  Attorney-General  by  him  secondly  above  pleaded, 
and  which  he  hath  prayed  may  be  inquired  of  by  the 
country,  do  the  like.  And  as  to  the  replication  of  the 
said  Attorney-General,  by  him  lastly  above  pleaded,  the 
said  mayor  and  commonalty  and  citizens  say,  that  notwith- 
standing any  thing  by  the  said  Attorney-General  therein 
above  alleged,  the  said  fine  of  10,000/.  ought  to  be  allow- 
ed to  them,  because  they  say  that  the  indictment  on  which 
the  said  Moxeley  fVoolf\9di%  charged  (together  with  others) 
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with  the  said  trespasaesi  ofTences,  and  misdemeanors,  in 
respect  whereof  the  said  fine  of  10,000/.  Was  so  set  and 
The  KiMo      imposed  upon  the  said  Moxeley  Woolf  as  aforesaid,  was 
ThtMtyof,&c.,  presented  and  found  by  the  jurors  of  our  then  lord  the 
LoNDoii.       ^^S  ^^  ^"^  ^<^^  ^^  ^^^y  Aforesaid,  at  the  general  session 
of  oyer  and  terminer  of  our  late  sorereign  lord  George 
the  Third,  holden  for  the  city  of  London  at  Justice  Hall, 
in  the  Old  Bailey t  within  the  parish  of  SU  Sepulchre ^  in 
the  Ward  of  Farringdon  fViihout,  in  London  aforesaid,  on 
Wednesday  the  6th  day  of  May,. in  the  58th  year  of  the 
reign  of  his  said  late  majesty  king  George  the  Third,  be- 
fore the  then  mayor,  the  then  recorder,  and  certain  other 
aldermen  of  the  said  city  for  the  time  being;  and  also  be-> 
fore  certain  justices  of  his  said  late  majesty  king  George 
the  Third,  and  others  their  fellows,  justices  of  our  said 
lord  the  king,  assigned  by  letters  patent  of  our  said  lord 
the  then  king,  made  under  the  great  seal  of  our  lord  the 
then  king  of  the  United  Kingdom  of  Great  Britain  and 
Ireland  to  the  several  justices  therein  named,  and  others, 
or  any  two  or  more  of  them,  directed  to  inquire  more  fully 
the  truth  by  the  oath  of  good  and  lawful  men  of  the  city 
of  London,  and  by  other  ways,  means,  and  methods,  by 
which  they  should  or  might  better  know,  (as  well  within 
liberties  as  without),  by  whom  the  truth  of  the  matter 
might  be  better  known  of  (amongst  other  things)  all  con- 
federacies, trespasses,    contempts,  oppressions,  deceits, 
and  all  other  evil  doings,  offences,  and  injuries  whatso- 
ever, and  also  the  accessories  of  them,  within  the  city 
aforesaid,  (as  well  within  liberties  as  without),  by  whom- 
soever and  in  what  manner  soever  done,  committed,  or 
perpetrated,  and  by  whom  or  to  whom,  when,  how,  and 
after  what  manner,  and  of  all  other  articles  and  circumr 
stances  concerning  the  premises,  and  every  of  them,  or 
any  of  them,  in  any  manner  whatsoever;  and  the  said 
premises  to  hear  and  determine  according  to  the  law  and 
custom  o(  England;  which  said  indictment  his  said  late 
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majesty  king  George  the  Third,  afterwards  for  certain       Arv^nr, 
reaaoDS  caused  to  be  brought  before  him  to  be  deter*  ^ 

mined  according  to  the  law  and  custom  of  EnglanA  And  The  King 
the  said  mayor  and  commonalty  and  citizens  further  say.  The  Mayor,  &&, 
that  the  said  indictment  was  afterwards  tried  at  the  Sit*  London. 
tmgs  for  Nui  Priusj  holden  for  the  said  city  of  London 
at  the  Gnildhall  of  and  within  the  said  city,  before 
the  Right  Hon.  Sir  Charles  Abbott,  Knight,  then  the 
Chief  Justice  of  our  lord  the  then  king  assigned  to  hold 
pleas  before  the  king  himself,  John  Henry  Abbott  then 
being  associated  to  the  said  Chief  Justice ;  and  that  the 
said  MoMeley  JVoolf  (together  with  others)  was  there- 
upon found  guilty  of  the  premises  charged  upon  him  in 
and  by  the  said  indictment.  And  the  said  mayor  and 
commonalty  and  citizens  further  say,  that  afterwards, 
in  the  Court  of  our  lord  the  king,  before  the  king  himself, 
at  fVeetminster,  the  said  Monetey  Woolf  being  brought 
there  into  Court  in  custody  of  the  keeper  of  his  majesty's 
gaol  of  Newgate,  by  virtue  of  a  writ  of  habeas  corpus,  it 
waa  adjudged  and  ordered,  in  and  by  the  said  Court  of 
our  lord  the  king,  before  the  king  himself,  at  Westminster, 
that  the  said  Mozeley  Woolf,  for  his  offences  aforesaid, 
should  pay  the  said  fine  of  10,000/.  to  our  sovereign  lord 
the  king,  and  should  be  imprisoned  in  the  House  of  Cor^ 
reetion  in  Cold  Both  Fields,  in  and  for  the  county  of  Mid- 
dlesex, for  the  term  of  two  years.  And  it  was  further 
ordered  by  the  said  Court,  that  the  Marshal  of  the  Mar- 
shalsea  of  his  majesty's  Court  of  King's  Bench,  or  his 
deputy,  should  deliver  the  said  Moxeley  /iPbo^  into  the 
custody  of  the  keeper  of  the  said  House  of  Correction  in 
Cold  Bath  Fields,  to  be  kept  in  safe  custody,  in  execution 
of  the  said  judgment,  until  he  should  have  paid  the  said 
fine  of  10,000/.  And  this  they,  the  said  mayor  and  com- 
monalty and  citiasens,  are  ready  to  verify ;  wherefore  they 
pray  judgment,  and  that  their  said  claim  to  the  said  fine 
of  10,000/.  may  be  allowed  to  them. 
Demurrer  and  joinder  in  demurrer. 
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tVighimantor  the  Crown. — The  question  is,  whether,  hy 
force  of  the  charters  of  Henry  6  and  Charles  l^  or  either 
The  Kino  ^f  them/ the  city  18  entitled  to  the  fine,  upon  the  ground 
The  Mayor,  &r.,  (hat  the  offences  were  committed  within  the  city  by  Mozc^ 
London.  ^^y  Wool/'^Yio  WES  at  that  time,  and  also  at  the  time  of 
the  imposition  of  the  fine,  a  resiant  within  the  city.  These 
are  the  only  grounds  stated  in  the  claim  of  the  city,  and 
it  is  upon  the  validity  of  that  claim,  that,  in  the  present 
state  of  the  pleadings,  the  Court  is  called  upon  to  decide. 
On  behalf  of  the  Crown,  it  is  contended  that  the  city 
ought  to  have  gone  further,  and  to  have  shewn  either  that 
the  fine  was  adjudged  in  the  city,  or  at  least  that  the  trial 
of  the  indictment  was  within  the  city,  neither  of  which 
facts  is  alleged.  Upon  the  face  of  the  claim,  it  appears 
that  the  fine  was  imposed  '^  by  the  Court  of  our  lord  the 
king  before  the  king  himself,*'  that  is  to  say,  by  the  Court 
of  King^s  Bench,  at  Westminster. 

The  claim  of  the  city  is  founded  entirely  upon  the 
charters,  and  it  is  therefore  incumbent  upon  them  to  bring 
themselves  strictly  within  the  words  of  those  charters; 
for,  in  the  construction  of  grants  from  the  Crown,  the  rule 
applicable  to  the  grants  of  the  subject,  viz.  that  they  are 
to  be  taken  most  strongly  contra  proferentem,  is  reversed, 
and  they  are  construed  most  strictly  against  the  grantee, 
and  nothing  will  pass  to  him  but  by  clear  and  express 
words.  Thus,  by  a  grant  from  the  Crown  of  the  goods 
and  chattels  of  felons,  the  goods  of  a  /elo  de  se  will  not 
pass  (a).  Again,  if  the  king  grants  omnes  terras  domini- 
cales  manerii  de  W.,  customary  lands  held  by  copy,  parcel 
of  the  manor  of  W.,  shall  not  pass;  though  it  is  otherwise 
in  the  case  of  a  common  person.  Case  of  Alton  Wootls  (6). 
And  when  the  Crown  grants  all  mines,  gold  and  silver  mines 

(a)  Kex  V.  Sutton,  I  Saund.  269 ;      C.  pi.  2. 
1  Sid.  420;    1  Vent.  32;    2  Kcb.  (h)  1  Rep.  48. 

626,  633;   S.  C.  2  Roll.  Abr.  194, 
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will  not  pa«8.    Case  of  Mines  (a).    So,  when  the  king  has       *iSli** 
two  manors  A.  and  B.,  and  grants  iotum  iUud  manerium     ^      ^     ^ 
de  A.  et  B.,  although,  if  the  grant  had  been  by  a  subject,      The  Kino 
both  manors  would  have  passed;  yet,  in  the  case  of  the  The  Mayor,  &&, 
crown,  the  grant  is  void  (6).  The  same  rule  of  construction       London. 
is  laid  down  in  Williams  v.  Berkeley  (c),  where  it  is  said, 
that,  by  the  common  law,  the  grant  of  every  person  is  taken 
more  strongly  against  himself,  and  more  favourably  for 
a  stranger;  but  that  the  grant  of  the  king  is  taken  more 
strongly  against  a  stranger,  and  more  favourably  as  to  the 
king.     It  is  to  be  seen,  therefore,  whether,  following  this 
rule,  the  crown  can  be  held  by  either  or  both  of  these 
charters  to  have  granted  to  the  city  of  London  the  fines 
of  persons  wheresoever  convicted,  if  they  be  convicted 
for  offences  committed  within  the  city.     The  charter  of 
Henry  6  gives  all  fines,  &c.  for  all  manner  of  causes,  &c., 
done  in  the  city,  before  the  mayor,  recorder,  and  alder- 
men, (and  then  it  enumerates  the  other  parties),  ''  ad- 
judged or  to  be  adjudged,  together  with  the  assessments 
and  levying  of  the  same,  as  often  and  when  it  should  be 
needful,    and   treasure-trove,    in  the  city  aforesaid  or 
the  suburbs  thereof/'    It  will  be  contended  for  the  city, 
that  the  charter  gives  the  fines  imposed  by  any  of  the 
justices  enumerated,  whether  imposed  in  the  city  or  else- 
where; but  the  true  construction  of  the  charter  is,  to  refer 
the  words  "  in  the  city  aforesaid,*'  to  the  word  "  adjudged,** 
and  then  the  king  only  grants  such  fines  for  offences 
committed  within  the  city,  as  before  any  of  the  various 
justices  mentioned  in  the  charter  are  adjudged  in  the  city. 
[Lord  Lyndhursif    C.   B. — The  charter   speaks  of  the 
Courts  at  Westminster,  which  are  named  in  their  proper 
order,  first,  the  justices  assigned  to  hold  pleas  before  the 
king  himself,  viz.  the  King's  Bench;  secondly,  the  justices 

(a)   Plowd.  314  a,  336^,  339$      46  a. 
1  Rep,  46  b,  (c)  Plowd.  Com.  243. 

(6)  Case  of  Alton  Woodt,  1  Rep. 
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fimmi0»       of  the  Common  Bench,  and  then  the  treasurer  and  ba- 
1894* 
^„      I  -     ronsy  or  the  barons  of  the  Exchequer.    What  is  there  in- 

The  Kiiro  consistent  in  the  city  being  entitled  by  the  charter  to  fines 
Th«  M«7or,&c.,  adjudged  in  the  Courts  at  WesinUnsierf]  If  the  words 
Lqnpqn,  ^^  *^®  charter  of  Henry  6  be  generiJ  in  their  efffact,  they 
are  restricted  by  those  of  the  charter  of  Charlee  h  That 
instrument  is  a  regri^nt  of  all  the  privileges  of  the  city, 
and  is  as  comprehensive  and  precise  in  all  respects  as 
if  it  were  a  charter  granted  for  the  first  time.  It  consti- 
tutes the  mayor,  and  certain  of  the  aldermen,  keepers  of 
the  peace  of  the  king  within  the  cityi  and  it  assigns  the 
mayor,  certain  aldermen,  and  the  recorder,  to  be  justices 
of  the  king,  to  inquire  concerning  all  manner  of  murders, 
felonies,  &c.  The  granting  cslause  gives  all  fines  &c.,  for 
all  matters  &c.,  **  done  or  committed  in  the  city  aforesaid 
or  the  liberties  of  the  same,  before  the  mayor,  recorder, 
and  aldermen  of  the  said  city  for  the  time  being,  or  one 
or  any  of  them,  or  any  of  the  justices  of  the  said  king, 
his  heirs  and  successors,  concerning  the  peace  of  the  oity 
aforesaid,  or  before  the  justices  of  him,  his  heirs  and  suc- 
cessors, assigned  or  to  be  assiccned  to  hear  and  deternune 
felonies,  transgressions,  and  misdemeanors  in  the  ci^  afore- 
said, or  the  liberties  of  the  same,  oar  before  any  justices 
of  himji  his  heirs  ^  or  successors  of  Nisi  Priust  for  trying  pf 
things,  causes,  and  matters  in  the  city  aforesud,  or  other 
justices  of  him,  his  heirs,  or  successors  whatsoever,  or 
any  of  them,  in  the  eity  of oreioid  judged  or  to  be  adjudg- 
ed fofjeited  or  to  be  forfeited,  together  with  the  assess- 
ments and  levies  of  the  same,  as  often  and  when  there 
should  be  need."  Here  at  all  events  the  words  '4n  the  city 
aforesaid  judged  or  to  be  adjudged,"  apply  to  the  first 
words  of  the  clause,  and  mean  that  all  fines,  &c.  for  all 
offences  committed  in  the  city,  and  before  the  mayor  or 
other  justices,  adjudged  in  the  city,  are  to  be  taken  by  the 
city.  If  this  were  not  the  construction,  the  charter  of 
Charles  I,  would  be  a  senseless  repetition  of  the  charter 
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of  Hatty  6.      In  conveyances  every  restriction  has  its  lUpe*9ie, 

proper  operation,  and  general  words  in  a  grant  may  be  V^ 

overthrown  by  words  restrictive,  provided  the  restriction  Xbe  Kiko 

concurs  with  the  general  words  of  the  grant.  Clayy.  The  Mayor,  &c., 

JPMeiU  cwUrit. — The  principal  question  is,  whetheri  in 
order  to  entitle  the  dty  to  the  fine,  it  is  necessary  to 
shew  that  it  was  imposed^  or  adfu4ged  within  the  city. 
The  fiicts  are  that  Moxeley  fFoo(^  committed  the  offence 
within  the  city;  that  a  true  bill  was  found  for  that  offence 
at  the  Old  Bailey;  that  the  indictment  was  removed  by 
eeriiwrati  into  the  King^s  Bench  and  tried  before  the 
Chief  Juatiee  at  G^ildhaU,  and  that  the  fine  was  imposed 
by  the  Court  of  King's  fiencb,  at  Westminster.  The 
answer  of  the  crown  to  the  claim  of  the  city  is  that 
the  fine  ought  to  have  been  imposed  in  the  city.  With 
regard  to  the  charters^  there  is  no  occasion  to  call  in 
the  rule  of  construction  which  has  been  referred  tp, 
and  which  may  be  admitted  tP  be  correct,  ^o  doubt 
whatever  can  rest  upon  the  construction  of  the  charter 
of  ffemry  6.  It  grants  all  fines  for  offences  comm)tte4 
within  the  city,  before  the  justices  in  the  charter  named 
"  adyadgltd  or  to  be  adjudged."  Now,  who  are  i^e  jus- 
tices there  named?  The  city  magistrates,  the  commis- 
aioners  sitting  at  the  OU Bailey;  and  then  are  enumerated, 
accordiiig  to  their  rank  and  order,  the  Courts  of  King's 
Benchi  Common  Plen^,  and  Exchequer,  Wheq  these 
Courts  are  mentioned,  it  could  not  have  been  intended 
that  the  fines  adjudged  by  them  should  be  adjudged  in  the 
city  o{  London.  There  is  no  instance  of  the  King's  Bench 
having  ever  sat  there,  and  the  Court  pf  Common  Pleas^ 
being  stationary  at  Westminster^  could  not  have  sat  in 
any  other  place.    It  is  clear,  therefore,  that  the  grant  is  of 

(a)  Godb.  237. 
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^iQ*"*'       all  fines  "  adjudged/'  without  any  reference  to  the  place 
.  '    where  they  are  adjudged,  provided  they  be  adjudged  by 

Tbt  Kino      the  Coufts  mentioned  in  the  charter.     But  it  is  said,  that 
The  Mayor,  &c.,  1^  ^^  words  of  the  charter  of  Henry  6  be  sufiiciently 
LoNDoM       general  to  pass  all  fines  to  the  city  wherever  adjudged, 
that  generality  is  restricted  by  the  charter  of  Charles  1 ; 
and  it  is  argued,  that,  unless  this  be  the  case,  the  clause 
in  the  latter  charter  would  be  an  unmeaning  repetition  of 
the  identical  grant  in  the  former.     But  this  is  not  so:  the 
grants  differ  in  many  particulars.    Tlie  charter  of  Charles 
grants  fines  before  justices  of  the  peace,  which  were  not 
given  by  the  charter  of  Henry  6.     The  former  charter 
gives  the  fines  for  offences  committed  within  the  city  or 
the  liberties^  the  latter  for  offences  committed  in  the  city 
or  suburbs^  which  is  a  more  confined  grant.    The  excep- 
tion in  the  charter  of  Charles^  reserving  to  the  king  all 
fines  or  issues  royal  imposed  upon  the  mayor  and  sheriffs 
of  London  and  Middlesex^  shews  that  it  could  not  have 
been  intended  to  convey  only  such  fines  as  were  adjudged 
within  the  city.     The  words  at  the  conclusion  of  the 
clause,  "  in  the  city  of  London ^'^  immediately  preceding 
the  words,  '*  judged  or  to  be  adjudged,''  are  to  be  read  in 
connexion  with  the  previous  words,  **  other  justices  of  him, 
his  heirs  or  successors  whatsoever,   or  any   of  them." 
Even  if  any  doubt  could  be  raised  upon  the  construction 
of  the  charter  of  Charles^  it  ought  not  to  be  allowed  (o 
prevail  against  the  clear  and  unequivocal  words  of  the 
charter  of  Henry  6.     It  would  carry  the  rule  of  con* 
struction  in  favour  of  the  king's  graQt  further  than  ever 
yet  it  has  been  carried,  to  set  aside  the  grant  in  the 
charter  of  Henry  6,  which  is  perfectly  clear,  because 
the  construction  of  the  later  charter  is  not  clear.    There 
is  another  point,  which  it  may  be  proper  to  bring  before 
the  Court,  though  it  is  scarcely  necessary  to  do  so.     By 
the  charter  of  Henr,y  6,  "  if  it  should  be  charged  or 
commanded  to  the  mayor,  recorder,  or  aldermen  afore- 
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said,  or  to  the  sheriifs  of  the  city   aforesaid,   &c.,   to       Rtvenue, 

1834. 
certify  or  send  to  the  king  or  his  heirs,  or  into  any  of  ^'   - 

the  Courts  of  the  king,  his  heirs  or  successors,  any  in-  The  Kino 
dictment  of  felonies,  trespasses,  extortions,  or  other  mis-  The  Mayor,  &c., 
demeanours  whatsoever,  or  any  recognizance  or  security  London-. 
of  the  peace,  before  them  or  any  of  them  taken,  made, 
or  found,  the  king  willed  that  they,  or  any  of  them, 
riiould  not  on  that  account  be  holden  and  compelled  to 
certify  or  send  such  indictments,  recognizances,  or  secu- 
rities, but  it  should  be  sufficient  to  return  and  transmit 
only  the  tenors  or  transcripts  of  the  same,  so  that  tliey,  at 
the  determination  and  execution  to  be  made  in  that  be- 
half, might  be  able  freely  to  proceed,  and  lawfully  and 
without  hurt,  as  of  right  and  according  to  the  law  and 
custom  of  the  city  aforesaid  might  be  done,  any  mandate, 
&c.  notwithstanding."  The  record  itself  therefore  re- 
maining in  the  dty,  judgment  upon  that  record  must  vir- 
tually be  given  in  the  city,  although,  in  point  of  form,  it 
is  pronounced  by  the  Court  of  King's  Bench  sitting  at 
Wesiminsier(a).     [IsordLyndAursi,  C.  B.— You  say  that 

(a)  The  claim  to  this  privilege,  felony,  should  be  tried  and  deter- 

ob  the  part  of  the  city,  was  earlier  mined  there,  and  not  elsewhere; 

than  the  charter  of  Henry  6.    In  and  thereupon  tLplurUs  was  award- 

HopestUl  Tylitni  case,  Cro.  Car.  ed  to  return  the  indictment  into 

265,  .Noy, Attorney-General,  shew-  Chancery,  and  then  they  should  be 

ed  a  record  of  E.  43  Edw.  3,  rot.  there  the  same  day  to  shew  their 

19,  out  of  the  treasury  of  the  £j%  evidence  and  charters  to  maintain 

chequer,  to  the  following  effect: —  their  claim. 

A  writ  being  awarded  out  of  Chan-  Upon  the  ground  of  the  record 

eery  to  the  mayor  and  commonalty  remaining  in    the   city,    it   has 

of  London  to  certify  an  indict-  been  held  that  an   amendment 

ment  there   taken    against   one  may  be  made,  which  could  not  be 

Lumbard,    for   engrossing    silk,  done  where  the  record  iteelf  is 

upon  the  alias  they  made  this  re-  removed,  for  then  there  is  nothing 

turn: — ^That  by  ancient  charters,  to  amend  by.    Thus,  in  AlcocWs 

confirmed  by  Parliament  and  an-  case,  1  Sid.  155,  it  is  said  Uiat 

cient  usage,  they  had  such  a  pri-  there  is  a  distinction  between  Zron- 

vilege  that  all  indictments    and  don  and  other  counties,  for,  if  an 

proceedings  for  any  cause,  unless  inctictment  is  certified  out  of  Lon^ 

VOL.  I.  c                                                EX. 
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^flSIT'      judgment  might  have  been  entered  up  in  the  city,  not  that 
V      y     ^     it  was  so.     Might  not  the  Attorney-General  in  every  case 
The  Kino      deprive  the  city  of  the  fine,  by  removing  the  indictment, 
The  Mayor,  &c,  if  judgment  in  the  city  be  necessary?]    According  to  the 
London.      argument  on  the  other  side  he  might.     The  city,  how- 
ever, are  not  compelled  to  rely  upon  this  latter  point. 
They  rest  their  claim  upon  the  unequivocal  words  pf  the 
charter  of  Henry  6,    which   they  contend   are  not  re- 
stricted by  the  grant  in  the  subsequent  charter. 

Wighiman^  in  reply. 

Lord  Lyndhurst,  C.  B. — I  can  see  nothing  inconsist- 
ent in  the  two  charters.  The  words  of  the  charter  of 
Henry  6  are  clear  and  distinct.  In  that  charter  the 
grant  of  treasure-trove  is  interposed  between  the  word 
"adjudged"  and  the  words  "in  the  city  aforesaid  or 
suburbs  thereof,"  and  the  latter  words  apply  to  the  trea- 
sure-trove, and  not  to  the  adjudication  of  the  fine,  which 

don,  that  may  be  amended  on  mo-  The   practice  of  returning  a 

tion,  by  the  original;  and  the  rea-  transcript  only  has  been  disconti- 

Bpn  is,  that  by  their  charter  they  nued  for  a  long  series  of  years, 

only  certify  the  tenor  of  the  re-  and  now,  in  all  cases,  the  record 

cord,  and    the  record  itself  re-  itself  is  removed  from   Londoih 

muns  with  them,  by  which  that  as  well  as  from    other   places, 

which  is  certified  may  be  amend-  upon  the  certiorari.   This  appears 

•ed.    See  also  1  Keble,  252.    So,  from   the  case  of  The  King  y. 

it  is  laid  down  by  Serjeant  Haw^,  Richardton,  2  Leach,  560,  which 

kins,  that  although  the  body  of  was  an  indictment  for  perjury,  re- 

an  indictment  removed  into  the  moved  by  the  prosecutor  by  cer-^ 

Kin^s  Bench  from   any  inferior  tiorari   into    the    King't    Bench. 

Court  cannot  be  amended,  yet,  if  Knawli/tf  for  the  prisoner,  moved, 

from  LondiMf  it  may  be  amended;  at  the  Old  Bailey,  that  as  there  was 

because,  by  the  city  charter,  a  te-  now  no  record  before  the  Courts 

nor  only  of  the  record  can  be  re-  the  prisoner  might  be  discharged, 

moved  from  thence.  Hawk.  P.  C.  BtdUr,  J.,  said,  that  when  once  a 

b.  2,  c.  25,  8.  97-    See  also  Id.  prisoner  was  in  custody  for  an 

c.  27»  s.  26.     Cutack*8  ca$€,  Cro.      offence,  he  must  find  sureties  be. 
Car.  128.  fore  he  could  be  discharged. 
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is  general,  so  far  as  regards  the  place  of  adjudication.   In       ^2^***' 
the  charter  of  Charles  1 ,  the  words,  *'  in  the  city  afore-    >      ^  '  ^ 
said,"  are  not  to  be  read  in  conjunction  with  the  words      The  Kikq 
which  follow,  "judged  or  to  be  adjudged,"  but  are  to  be  xhcMayor.&c 
connected  with  the  words  "justices"  in  the  clause  imme- 
diately preceding,  and  restrict  the  general  description  of 
"  other  justices "  to  justices   in  the  cily.      Before   we 
finaUy  pronounce  our  judgment,  however,  we  are  desirous 
of  seeing  a  copy  of  those  parts  of  the  original  charters 
in  Latin  which  relate  to  this  subject. 


of 
London. 


Lord  Lyndhurst,  C.  B.,  afterwards  stated  that  the 
Court  had  examined  the  charters  in  the  original  Latin, 
and  that  they  found  no  reason  to  alter  the  opinion  they  had 
before  expressed.  That  it  was  obvious,  from  the  nature 
of  the  Courts  before  which,  according  to  the  words  of  the 
charter  of  Henrt^S,  the  fines  might  be  adjudged,  amongst 
which  Courts  was  that  of  the  Common  Pleas,  which  could 
not  sit  in  the  city,  that  the  intention  was  to  pass  all  fines 
for  misdemeanours  committed  in  tlie  city,  whether  they 
were  adjudged  there  or  elsewhere ;  and  that  the  charter 
of  Charles  1  contained  nothing  inconsistent  with  this 
grant. 

Judgment  for  the  city. 


Doe  on  the  Demise  of  Gillett  v.  Roe.  ^'c*-  «/  P^<"' 

JMLANSEL  moved  to  set  aside  a  declaration  in  eject-  An  action  of 
ment,  on  the  ground  of  irregularity.     The  declaration  of  «  aXnNviir 
Easter  Term  was  intitled  generally  of  that  term,  and  be-  %^ytl\^[ 
gan  in  the  usual  form — "  John  Doe,  a  debtor  to  our  sove-  ^  '''«''•  ^»  *"^ 

♦  the  declaration 

reign  lord   the  kmg,  comes  before  the  barons  of  his  ma-  must  commence 
jesty's  Exchequer,  &c.;"  and  concluded,  "to  the  damage  rnth^SslTaf 

c  2  ^^^^' 
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EjicK  of  PUas,  of  the  Said  John  Doe,  of  &q.,  whereby  he  is  the  less 
1834  f  f  ^ 

able/'  &c.     Mansel  contended  that  the  declaration  ought 

to  have  preserved  the  form  given  in  the  rules  of  Michael- 
maSf  3  WilL  4: — *^  A.  JB.,  by  E.  F.,  his  attorney,  com- 
plains of  C  Z>.,  who  has  been  summoned/'  &c.  The 
rules  order  *'  that  every  declaration  shall  in  future  be 
intitled/'  &c.  In  a  late  case  this  Court  held  the  proceed* 
ing  by  quo  minus  to  be  at  an  end  since  the  Uniformity 
of  Process  Act  (a). 

Parke,  B. — The  rules  of  Michaelmas  Term,  3  Will,  4, 
are  rules  '^  agreed  upon  by  the  Judges  in  pursuance  of 
the  statute  2  Will,  4,  c.  39."  That  statute  is  intitled, 
'^An  Act  for  the  Uniformity  of  Process  in  Personal 
Actions  in  his  Majesty's  Courts  of  Law  at  Westminster;** 
and  its  provisions  only  extend  to  such  actions.  Eject- 
ment, being  a  mixed  action,  does  not  fall  within  tho^e 
provisions^  nor,  consequently,  within  the  rules  which  were 
framed  for  the  purpose  of  carrying  tlie  act  into  effect. 

Rule  refused  (6). 

(a)  2  &  3  Will.  4,  c.  39.  doubt    expressed    in    Dowling't 

{b)  Tlua  decision  resolves  the      Com.  Law  Pr.  189. 


Snellino  v.  Lord  Huntingfibld. 

^..  on  the  20th  AsSUMPSIT.— The  first  count  of  the  declaration 
proposals  in  Stated,  that,  in  consideration  that  the  plaintiff^,  together 
'T"'*"^  {""i  ^'^^  ®"^  //iaiwaA  Lincoln,  at  the  request  of  the  defendant^ 
to  enter  hisser-  would  becomc  and  be  the  servants  of  the  defendant,  to  wit, 

▼ice  as  bailiff 

for  a  year,  B. 

took  the  proposals  and  went  away,  and  entered  into  A.'m  service  on  the  24th  of  July : — HeUt  that 

this  was  a  contract  on  the  20tb,  not  to  be  performed  within  the  space  of  one  year  from  the  making, 

and  within  the  4th  section  of  the  Sutute  of  Frauds. 
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that  the  plaintifF  would  become  such  servant  in  the  capa-  BxcH.  of  Pkas, 
city  of  a  bailiff,  and  that   the  said  H.  L.  would  become     ^    ^^^'   , 
such   servant  in  the  capacity  of  a  housekeeper  and  to     snblliko 
manage  the  dairy  and  some  poultry,  and  would  remain  in  j^^*^ 

the  service  of  the  defendant,  as  such  servants,  for  a  year  Huntinqfield. 
then  next  following,  for  certain  wages,  &c.  &c.,  defendant 
promised  plaintiff  to  employ  him  in  the  defendant's  ser- 
vice at  those  wages,  and  to  continue  him  in  such  service 
until  the  expiration  of  one  year  next  ensuing.  Breach — 
that  the  defendant  did  not  continue  the  plaintiff  in  his  ser- 
vice till  the  expiration  of  a  year,  but  discharged  him  there- 
from. The  second  count  stated,  that,  in  consideration  that 
the  plaintiff,  at  the  request  of  the  defendant,  would  be- 
come servant  to  the  defendant,  and  would  find  and  pro- 
vide for  a  person  who  should  act  for  the  defendant  in  the 
capacity  of  a  housekeeper,  &c.,  and  would  remain  and 
continue  in  the  service  of  the  defendant  as  such  servant, 
and  find,  provide  for,  and  pay  such  person  in  the  capacity 
aforesaid,  for  the  -space  of  a  year  then  next  following,  at 
and  for  certain  wages,  to  wit,  &c.,  the  defendant  promised 
the  plaintiff  to  retain  and  employ  the  plaintiff  in  the  defen- 
dant's service,  and  in  the  capacity  aforesaid,  at  the  wages 
aforesaid,  and  to  continue  him  in  such  service  and  employ 
until  the  expiration  of  one  year  then  next  ensuing.  Breach 
— ^tfaat  the  defendant  did  not  continue  the  plaintiff  in  his 
service  and  employ  till  the  expiration  of  one  year  from 
the  making  of  the  promise,  but  refused  to  permit  him  to 
continuoi  and  discharged  him  therefrom.  The  declaration 
also  contained  an  indebitatus  count  for  wages  and  salary  as 
a  servant,  for  goods  bargained  and  sold,  and  sold  and  de- 
livered,for  work  and  labour,  for  money  lent,  for  money  paid, 
for  money  had  and  received,  and  on  an  account  stated. 
The  defendant  pleaded  non-assumpsit^  except  as  to  21/.  3«., 
parcel  of  the  sums  in  the  indebitatus  count  mentioned, 
and  as  to  that  a  tender.  He  also  pleaded  (except  as  to 
the  amount  tendered)  a  set-off  for  goods  sold  and  deliveredi 
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Exeh.  of  PUas,  and  an  account  stated.     Upon   these  pleas  the  plaintiflT 
1834.  ^     ,    . 

V  took  issue* 

Smelling  The  cause  was  tried  at  the  London  Sittings  in  Trimiy 

hoTA         Term,  1833,  before  Gt«rfie^,B.,  when  the  following  ap- 

1832,  the  defendant  proposed  to  hire  the  plaintiff  as  a 
bailiff,  and  the  defendant  at  that  time  wrote  the  following 
memorandum,  (which  was  signed  by  neither  of  the  par- 
ties), but  was  delivered  to  the  plaintiff,  and  by  him  taken 
away : — 

**  The  pork  wanted  to  be  at  5s.  a  stone. 

*'  The  wheat  required  at  S7«.  a  comb. 

"  The  board  of  two  servants  at  2s,  a  day. 

''  The  person  and  bis  daughter,  a  housekeeper,  to  do 
for  them  and  manage  the  dairy,  and  some  poultry. 

**  The  person  to  have  the  road  running  through  the 
parks,  as  the  division  of  the  lands  to  be  managed  by 
each  bailiff.  You  take  the  south  side.  The  salary  for 
bailiff  and  housekeeper  to  be  80/.  a  year. 

"  All  expenses  going  either  to  market  or  sales.** 

The  plaintiff  did  not  enter  the  service  of  the  defen- 
dant until  the  24th  July.  He  boarded  three  of  the  de- 
fendant's servants,  and  claimed  on  this  account,  at  the 
trial,  a  balance  of  9/.  3s.  Before  the  expiration  of  the 
year,  the  defendant,  being  displeased  with  the  plaintiff, 
gave  him  a  month's  warning  to  quit  his  service;  and,  on 
the  14th  November,  the  defendant's  agent  settled  an  ac- 
count with  him  respecting  the  board  of  the  servants,  and 
his  own  wages,  and  the  plaintiff  assented  to  the  account, 
with  the  exception  of  his  wages,  for  which  he  claimed 
the  full  year's  amount.  The  defendant's  agent  told  him 
that  he*  considered  him  discharged  from  that  day.  On 
the  6th  December,  1832,  the  plaintiff  finally  quitted 
the  defendant's  service;  and  now  claimed  damages  for 
not  being  continued  in  his  service  for  the  remainder 
of  the  year.     On  the  part  of  the  defendant,  it  was  ob- 
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jected  that   the  plaintiff  was  not  entitled  to  recover  on  Ejcch.  rf  PUat, 
the  special  counts,  the   contract   being  made   on    the  ^ 

90th  July^  to  serve  from  the  24th  for  a  year,  and  that  Snclliko 
not  being  in  writing  and  signed,  no  action  could  be  Lord 
maintained  upon  it,  under  the  4th  section  of  the  Statute  Huntinofield. 
of  Frauds;  and  Bracegirdle  v.  Heald  (a)  was  cited. 
With  regard  to  the  claim  for  the  board  of  the  servants, 
it  was  objected  that  there  was  no  indebiiaius  count  ap- 
plicable to  that  demand.  No  question  ultimately  arose 
either  as  to  the  tender  or  set-off.  The  learned  Judge 
reserved  the  point,  and  left  the  case  to  the  jury,  telling 
them,  that,  although  the  plaintiff  was  to  come  into  the 
service  of  the  defendant  on  the  S4th,  he  had  some  doubts 
whether  that  was  the  day  on  which  the  plaintiff's  service 
commenced;  that  if  it  commenced  on  the  day  of  the 
making  of  the  contract,  it  might  have  been  completed 
within  the  year;  but  that  it  was  for  the  jury  to  say  whether 
the  special  counts  were  proved  or  not  That,  with  regard 
to  the  demand  for  board,  the  jury  would  say  whether 
there  was  any  thing  due  to  the  plaintiff  after  the  14th 
November.  The  jury  found* for  the  plaintiff,  with  60/1 
damages  for  the  wages  for  the  remainder  of  the  year,  and 
S/.  for  the  board  of  the  servants  after  the  14ch  November. 
In  TVfiiJ/yTerm,  18S3,Xrato  obtained  a  rule  to  shew  cause 
why  the  verdict  should  not  be  set  aside,  and  a  verdict  for 
the  defendant  or  a  nonsuit  be  entered,  or  for  a  new  trial, 
upon  the  ground  (amongst  others)  that  the  agreement  was 
void  by  the  Statute  of  Frauds,  and  that  there  was  no  evi- 
dence to  support  the  3rd  count. 

BompaSf  Serjt.,  and  Plait  shewed  cause. — First,  With 
regard  to  the  claim  for  damages  for  the  plaintiff's  not  being 
continued  in  the  service  of  the  defendant  for  the  whole 
year,  there  was  sufficient  evidence  to  support  the  special 

M  I  B.  &  A.  722. 
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Exeh.  of  Plea*,  counts,  and  the  finding  of  the  jury  wa«  correct.  There 
was  nothing  to  shew  that  the  contract  as  to  the  hiring  was 
entered  into  on  the  20th  July.  The  parties  met,  and  pro* 
posals  were  made,  and  the  plaintiff  took  away  with  him 

HuNTiNOFiEU).  ^jjg  memorandum  written  by  the  defendant ;  but  the  con- 
tract was  not  assented  to  by  the  plaintifT^  nor  completed 
until  the  24th  Jul//,  when  he  expressed  bis  assent  to  it, 
by  entering  into  the  defendant's  service.  That  contract 
was  upon  the  terms  of  the  memorandum  which  were  in- 
corporated in  it,  in  the  same  manner  as  where  a  tenant 
enters  upon  premises  under  a  lease  void  by  the  Statute  of 
Frauds;  in  which  case  it  has  been  held  that  he  becomes 
tenant  from  year  to  year,  under  the  terms  specified  in  the 
void  lease  {a).  The  contract  of  hiring  was  an  implied  con- 
tract, arising  out  of  the  circumstance  of  the  plaintiff 
coming  into  the  defendant's  service  on  the  24«th  c/ii/y,  sub- 
ject to  the  terms  of  the  memorandum  of  the  20th,  so  far 
as  these  terms  were  applicable  to  the  circumstances  of  the 
case.  That  the  contract  between  the  parties  was  not  that 
contained  in  the  memorandum  appears  from  this  circum- 
stance, that  the  plaintiff  boarded  threCi  ^^^  n^t  two  of  the 
defendant's  servants,  as  specified  in  the  writing.  The 
plaintiff  was  retained  as  a  bailiff  in  husbandry;  and,  with 
regard  to  such  servants,  the  presumption  of  law  is,  that  a 
general  hiring  is  a  hiring  for  a  year  (&).  Such  has  been 
the  invariable  construction  of  similar  contracts  in  settle- 
ment cases  (c) ;  and  it  is  not  competent  to  the  master  in 
those  cases  to  terminate  the  service  by  a  month's  notice, 
as  may  be  done  in  the  case  of  domestic  servants  (cf).     It  is 

{a)  Doe  V.  Bell,  5T.  R.  171*  such  contracts  may  be  dissolved, 

(6)   See  Earl  of  MantJUld  v.  at  a  month's  warning  or  a  moalh's 

Seoit,  I  Clark  &  FmeUy,  319.  wages.    There  does  not  appear  to 

(c)  Rea  V.  IVincaunton,  Burr,  be  any  such  understanding  with 
S.  C.  299;  2Bott,  195;  1  Nol.  re^^ard  to  servants  in  husbandry.'* 
P.  L.  367 ;  4  Bom,  352.  Per  Gauke,  J.  Beetton  v.  Collyer, 

(d)  "  In  domestic  service  there  4  Bing.  313  ;  S.  C.  2  C.  &  P.  607. 
is  a  common  understanding  that 
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dear,  therefore,  that  there  web  a  contract  for  a  year;  and  ^'^  ^  ^^^» 
if,  supposing  the  contract  to  have  been  made  on  the  80th     "^ 
July^  it  waa  void  by  the  Statute  of  Frauds,  a  fresh  implied       Shblluio 
contract  arises  on  the84tb,  when  the  plaintiff  entered  into         Lord 
the  defendant's  service.      [Aldersm,  B— Will  the  law  Hu«tiii««bld. 
presume  such  a  contract,  as  that  set  forth  in  the  special 
counts  of  tlie  declaration?]   The  law  will  presume  a  con*- 
tract  for  a  year's  service,  on  the  terms  of  the  defendant's 
memorandum  or  proposal.     With  regard  to  the  second 
point,  there  certainly  is  no  count  for  boarding  the  defen- 
dant's servants;  but  it  is  impossible  that  the  plaintiff  can 
have  boarded  them,  without  purchasing  the  necessary  ar- 
ticles, and  he  may,  therefore,  recover  under  that  part  of 
the  third  count,  where  a  claim  is  made  for  money  paid, 
and  for  goods  sold  and  delivered. 

Law  and  Ckilianf  eonird,  were  stopped  by  the  Court. 

Lord  Lyndhurst,  C.  B.— The  first  point  arises  upon 
tlie  special  counts,  under  which  the  plaintiff  seeks  to  re- 
cover damages  against  the  defendant,  upon  a  contract  to 
continue  him  in  his  service  for  a  year.  Then  the  ques- 
tion is,  at  what  time  that  contract  was  made ;  for  if  it  was 
made  on  the  SOth  of  c/ir/y,  and  was  for  a  year's  service,  to 
commence  on  the  84>th,  it  was  a  contract  not  to  be  per- 
fumed within  the  year,  upon  which,  by  the  4th  section  of 
the  Statute  of  Frauds,  no  action  could  be  maintained, 
being  ''an  agreement  not  to  be  performed  within  the 
space  of  one  year  from  the  making  thereof."  Braeegirdle 
V.  HeaUip).  The  plaintiff  apparently  assents  to  the  pro- 
posals made  on  the  80th,  takes  the  writing  with  him,  and 
enters  into  the  service  of  the  defendant  on  the  84th. 
Then,  if  there  was  a  contract  in  fact  upon  the  80th,  al« 

(a)  IB.  &A.722. 
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Exeh,  of  PUttt,  though,  by  the  Statute  of  Frauds,  no  actiop  can  be 
brought  upon  it,  how  ^an  another  contract  be  implied  (a)? 
It  is  not  like  the  case  of  a  demand  for  services  rendered  ; 
it  is  a  claim  for  damages  against  the  defendant  for  not 
continuing  the  plaintiff  for  the  year,  and  a  contract  of 
hiring  for  a  year  must  be  prored.  Upon  this  part  of  the 
case,  therefore,  the  defendant  is  entitled  to  have  the  rule 
for  a  nonsuit  made  absolute. 


Shelling 

HUNTIHOriELD. 


The  rest  of  the  Court  concurring,  the  rule  was  made 
absolute,  the  defendant  undertaking  to  pay  the  3L  to  the 
plaintiff  for  the  board  of  the  servants,  and  the  plaintiff 
undertaking  not  to  bring  a  fresh  action  (&)• 


(a)  See  Cookv.Jenningt,  7  T.  R. 
381 ;  Grimman  v.  Legge,  4  B.  & 
C.  326. 

(6)  See  GandtU  v.  Fontigny^  4 
Gampb.  378;  1  Stark.  98;  recog- 


nized in  CoUim  ?.  Price^  5  Bing. 
132;  2  Moore  &  Payne,  233,  S. 
C,  which,  it  should  seem  from 
the  present  case,  cannot  be  sup- 
ported. 


U-  is  no  plea  to 
debt  on  bail- 
bond,  that  there 
was  no  affidavit 
of  debt  Sled  in 
the  action 
against  the 
principal. 

Since  the  rales 
QtH.T,AWiU, 
4,  a  plea  must 
conclude  with  a 
▼eriflcation,  or 
to  the  country. 


Francis  Knowles,  Assignee  of  Samuel  Wilson   and 
James  Harmsr,  Esquires,  v,  David  Stevens. 

X  HIS  was  an  action  of  debt  on  a  bail-bond,  brought  by 
the  plaintiflT,  as  assignee  of  the  sheriff  of  Middlesex.  The 
declaration  was  in  the  usual  form.  The  plea  was  as  fol- 
lows:— ''And  the  defendant,  by  John  Dieas,\A&  attorney, 
says,  that,  before  the  suing  out  of  the  writ  of  capias  in  the 
declaration  mentioned,  there  was  no  affidavit  of  the  plain- 
tiff's cause  of  action,  as  required  by  the  statutes  in  such 
case  made,  filed  in  this  Court  (a)."  To  this  plea  the  plain- 

(a)  See  a  similar  form,  3  Chitty's  PI.  488. 
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tiflTdemurred  specially,  and  assigned  the  following  as  causes  Eteh.  of  Pkat, 

of  demurrer : — ^Tbat  the  said  matters  pleaded  in  the  said 

plea^  as  to  the  sufficiency  of  the  affidavit  of  the  cause  of 

action^  as  required  by  the  statutes  in  such  case  to  be  made, 

filed  in  this  Courti  is  a  matter  of  law  for  the  decision  of  the 

Court,  and  not  for  a  jury ;  and  such  matters  should  not  be 

left  to  a  jury ;  and  the  said  plea  should  have  been  framed 

so  as  to  have  referred  the  matters  therein  stated  to  the 

Court;  and  also,  for  that  the  said  plea  consists  altogether 

of  matter  of  law;  and  also,  for  that  the  matters  pleaded  in 

the  said  plea,  by  way  of  defence,  cannot  be  so  pleaded; 

and  also,  for  that  the  said  plea  has  no  conclusion  what- 

ever«  either  to  the  country,  or  with  a  verification,  and  has 

no  proper  conclusion.    Joinder  in  demurrer* 

Erie  appeared  for  the  plaintiff,  but  the  Court  called 
upon  Mansel  to  support  the  plea. 

ManseL — ^There  are  two  questions-^/Sr^f^  whether,  in 
form,  the  plea  is  correct;  secondly^  whether,  in  substance, 
it  is  an  answer  to  the  declaration*  Firsts  the  form  of  the 
plea  is  correct.  By  rule  9  of  Hilary  Term,  4  Will  4, 
in  a  plea  or  subsequent  pleading  intended  to  be  pleaded 
in  bar  of  the  whole  action  generally,  it  shall  not  be  ne- 
cessary to  use  any  allegation  of  actionem  non,  or  to  the 
like  effisct,  or  any  prayer  of  judgment.  This  being  a  nega- 
tive plea,  no  verification  was  necessary.  Millner  v.  Crow- 
dall  (a).  Secondly,  with  regard  to  the  substance  of  the 
plea,  it  shews  a  sufficient  answer  to  the  action.  The  plea  is 
analogous  to  that  pleaded  by  bail,  that  there  was  no  writ  of 
ca.  9a.  duly  issued  and  prosecuted  against  the  principal  (6). 
The  matter  put  in  bsue  is  not  matter  of  law,  but  of  fact, 
whether  there  was  any  affidavit.  This  case  differs  mate- 
rially from  that  of  Hume  v.  Liversedge  (c),  where  the  de- 

(n)  I  Shower,  338.  (c)  1  Cromp.  &  Mee.  332;   1 

(b)  Chiuy*8  PI.  Vol  2,  p.  620,      Dowl.  Pr.  Cas.  660,  S.  C. 
drd  edit 
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Sxeh,  of  piMs,  fendant  pleaded  ''  that  no  proper  affidavit  of  the  cause  of 
-  action  to  the  amount  of  the  said  sum  was  ever  made  or 
Kmowles  filed  of  record,"  &c.  There  the  Court  held,  that  no  pro- 
^TBTSNfl.  per  or  certain  issue  could  be  taken  on  the  plea,  because  it 
was  uncertain  what  was  meant  by  a  proper  affidavit.  But 
they  said  that  the  defendant  might  have  pleaded  that> 
there  was  no  affidavit,  except  &c.  This  shews  that  the 
present  plea  is  good.  The  proper  course  for  the  plaintiff 
was  to  reply  that  there  was  such  an  agreement,  and  to  set 
it  out  in  hcBc  verba.  Lowe  v.  Eldred{a),  Although  it 
was  not  necessary  for  the  plaintiff  to  allege  an  affidavit  in 
bis  declaration,  yet  it  is  clear,  from  the  various  statutes, 
that  tbitwant  of  such  affidavit  is  an  answer  to  this  action. 
By  the  IS  Geo.  1,  c.  S9,  s.  iS,  where  the  plaintiff's  cause  of 
action  shall  amount  to  the  sum  of  10/.  or  upwards,  an  affi- 
davit shall  be  made  and  filed'  of  the  cause  of  action,  and 
if  any  writ  or  process  shall  issue  for  the  said  sum  of  10/. 
or  upwards,  and  no  affidavit  and  indorsement  shall  be 
made  as  aforesaid,  the  plaintiff  shall  not  proceed  to  arrest 
the  body  of  the  defendant  The  statute  7  ft  8  Geo.  4, 
c;  71,  s.  1,  makes  the  proceedings  and  judgments  had  on 
the  writ  or  process  not  conformable  to  the*  requisitions  of 
that  statute  void  and  of  no  effect.  He  also  referred  to 
the  Statute  of  Bail-bonds,  33  Hen.  6,  c.  9,  and  the  4  Ann. 
c.  16,  s.  20. 

Lord  Lyndhurst,  G.  B. — The  plea  appears  to  me  to 
be  bad.  If  by  accident  the  affidavit  be  not  filed,  it  could 
not  be  intended  that  the 'neglect  of  the  officer  should  viti- 
ate all  the  proceedings.  It  is,  therefore,  not  sufficient  to 
aver  that,  there  was  no  affidavit  J?/!fdL  Upon  the  other 
point,  it  is  clear  that  there  ought  to  have  been  a  conclu- 
sion to  the  plea. 

Alderson,  B. — The  words  of  the  stat.  IS  Geo.  1,  are, 

(a)  1  Cronip.  &  Mee.  239. 
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"  That  if,  after  the  24th  June,  17«6,  any  writ  or  process  Ar^*,  itf  Fha», 

afaali  issue  for  the  sum  of  10/.  or  upwards,  aud  no  affidavit 

d^all  besnodlff  as  aforesaid,  the  plaintiff*  shall  not  proceed," 

&c  The  statute  does  not  say  *'  made  and  filed.*'  To  have 

raised  the  westion  upon  this  act,  the  defendant  ought  to 

have  ayerred  that  there  was  no  affidavit  nuide.    The  plea 

is  also  bad,  as  wanting  a  conclusion. 


The  rest  of  the  Court  concurring,  there 

Judgment  for  the  plaintiff. 


Clarke  and  Ux.  v.  Webb  and  Another.  ^ 

Assumpsit  for  use  and  occupation,   and  also  for  The  asslgneet 
money  had  and  received,   and  upon  an  account  stated,  j^^"  |°*°*J2* 
Plea — the  general  issue.  This  case  was  tried  at  the  Surrey  to  pay  to  the 
Spring  Assises,  in  the  present  year,  before  Lord  Lynd-  the  last  quar- 
ikural,  C.  B.,  when  the  following  facts  were  proved: — ^A  jy^^'^at'^e 
person  named  hawrencey  being  tenant  of  a  house  belong-  •">»  could  not 

ii»ri.  !**•  recovered  on 

iDg  to  Mrs.  Clarke,  atjhe  rent  of  28/.  per  annum,  the  the  count  upon 
sum  of  7/.  became  due  from  him  for  one  quarter's  rent  on  ed,  thereliaving 
8Srd  March,  1883.    I^otrrwicr,  having  become  insolvent,  »>ein  no  uie  and 

'  '  »  '  occupation  by 

filed  his  schedule  in  the  Insolvent  Court  in  the  month  of  the  defend«ntt. 
June,  and  the  defendants  were  appointed  assignees  of  his 
estate.  By  their  directions,  certain  fixtures  belonging  to 
Lawrence  were  removed  from  the  premises,  and  sold.  The 
evidence  did  not  establish  any  occupation  of  the  premises 
by  the  defendants;  but  it  was  proved,  that,  in  considera- 
tion of  being  allowed  to  remove  the  fixtures,  they  promised 
to  pay  the  plaintiffs  7/.  for  the  quarter's  rent,  which  be- 
came due  on  Midsummer-daif,  The  plaintiffs  claimed  to 
recover  this  sum  on  the  count  on  an  account  stated.    The 
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Exek,  of  PUat,  learned  Chief  Baron  told  the  jury,  that,  if  they  thought  the 
^    agreement  proved,  they  had  better  find  for  the  plaintiffs; 
Clarke       and  a  verdict  was  accordingly  found  for  the  plaintiffs,  da* 
Webb.        mages  7L     His  Lordship  having  given  leave  to  the  defen- 
dants to  move  to  set  aside  the  verdict  for  the  plaintiffs, 
and  to  enter  a  nonsuit,  Thesiger  had  obtained  a  rule  to 
that  effect,  and  now — 

Plait  shewed  cause. — ^Where  a  special  agreement  has 
been  executed,  it  is  not  necessary  to  declare  upon  it;  but 
indebitatus  assumpsit  may  be  maintained  upon  the  duty 
arising  out  of  the  performance  of  the  special  contract.  Here, 
the  rent  had  become  due,  and  the  occupation  was  complete; 
and  it  was  not  necessary  to  call  in  the  assistance  of  the 
statute  11  Geo.  2.  [Lord  Lyndhurst,  C.  B.— There  was 
lip  occupation  by  the  defendants  proved.]  There  was  an 
agreement  to  pay  7L  By  virtue  of  that  agreement,  the 
money  had  become  due,  and  might  be  recovered  under 
the  account  stated. 

Lord  Lynduurst,  C.  B. — ^The  promise  was  a  distinct 
and  separate  contract  to  pay  71.;  and  a  special  agreement 
to  pay  a  sum  of  money  cannot  be  converted  into  an  ac- 
count stated.  In  order  to  recover  as  upon  an  account 
stated,  it  ought  to  appear  that  the  account  was  stated 
with  reference  to  former  transactions  between  the  parties. 
The  rule  must  be  made  absolute. 

Rule  absolute. 

Thesiger  was  to  have  supported  the  rule. 
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Ejcek.  of  Pleaw, 

Reeve  v.  Bird.  i. 

^5iSl7J(fPi9/7' for  not  keeping  a  certain  messuage  and  ^.,  the  tenant 

other  premises  in  tenantable  repair.    There  was  also  a  ^*iagc8**ahdT 

count  for  use  and  occupation,  money  paid,  &c.    The  de-  jtaWc  and  yard, 

1  -f  ^       '  let  at  an  enure 

fendant  pleaded  the  general  issue.  rent,  for  a  term 

At  the  trial  before  Denman,  C.  J.,  at  the  last  assizes  for  befortTthe^e "' 

the  county  of  Cambridge,  the  following  facts  were  proved :  fjj^*'"  ?^^ 

On  the  17th  of  June,  1826,  the  plaintiff,  the  owner  of  the  aU  the  premiaei 

_      -         *    it      •  1    •  to  A  for  the  re- 

premises  in  question,  and   the   defendant,  entered  into  mainderofthe 

the  following  agreement: — "  Articles  of  agreement  made,  J^Toott^sbH 

concluded,  and  agreed  upon,  this  17th  day  of  tltin^,  in  mgjnthepos- 

the  year  of  our  Lord  1826,  between  John  Reeve,  of  the  der-tenanu,and 

town  of  Cambridge,  in  the  county  of  Cambridge,  surgeon,  yJd  in  ^at°of 

of  the  one  part,  and  William  Bird,  of  the  same  place,  inn-  j^^  ^^^  JjJ*" 

keeper  of  the  other  part.     The  said  John  Reeve,  for  and  >um  of  money 

in  consideration  of  the  yearly  rent,  and  the  performance  day  of  the  aa-  ' 

of  the  conditions  and  agreements  hereinafter  mentioned,  "S  bT^e'midl 

hath  agreed  to  let  unto  the  said  Wm.  Bird  all  that  mes-  dieofaquar- 

.  1     ,  ,1,1  ter.    A  took 

suage  or  tenement,  with  the  cottages,  stable-yard,  and  gar-  poMeadon  of 

den  thereto  belonging,  situate  in  King»street,  in  the  said  y^rd  oniy.^he 

town  of  Cambridge,  as  the  same  are  now  occupied  by  ^^JI^'^^Jj**'* 

Fauliner  and  others;  to  hold  the  said  premises,  left  them  after 

with  the  appurtenances,  unto  the  said  Wm,  Bird,  his  execu-  and  before  the ' 

tors  and  administrators,  from  the  25th  day  of  this  instant  ^^^^^^^^! 

June,  unto  the  full  end  and  term  of  seven  years  from  thence  ^^^  ^-^^^ 

them.    A,  paid 

next  ensuing,  and  fully  to  be  complete  and  ended,  at  and  no  rent  after 

under  the  yearly  rent  of  90/.,  to  be  paid  half-yearly,  that  ^^^  the  land  °*' 

is  to  say,  on  Midsummer-day  and  Christmas-day  in  every  J,°^*J  ^^"^ 

year  during  the  said  term;   the  said  John  Reeve  to  pay  under-tenants. 

the  ground  rent,  and  the  land  tax,  the  above-mentioned  pirationoftbe 

premises  being  leasehold  under  Jesus  College.     And  the  ^^^^%^^' 

said  John  Reeve,  also  agrees  to  erect  and  build  a  substan-  ^^^  <he  whole 

of  the  premise! 

tial  shed  in  the  yard  of  the  said  premises  forthwith.     And  to  be  let  or 

the  said  WiUiam  Bird,  for  himself,  his  executors  and  ad-  fhll'thlfwMa 

surrender  by 
operation  of  law  of  all  the  premises. 
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Sxch.  4  Pleat,  miiiistratorSj  doth  hereby  agree  to  hire  the  said  premiaetf 
^    ^^'  .     of  the  said  John  Recife  upon  the  terms  aforesaid,  and  to 
Reeve        pay  the  said  rent  of  90/.  by  equal  half-yearly  payments  on 
Bird  ^^  ^^^^  hereinbefore  mentioned  for  payment  thereof,  and 

to  pay  all  and  all  manner  of  rates,  taxes,  charges,  assess- 
ments and  impositions  whatsoever,  except  the  ground  rent 
and  land  tax,  which  may  be  rated,  taxed,  assessed,  or  im- 
posed on  the  said  premises,  or  on  the  said  John  Reeve  in 
respect  thereof,  during  the  said  term ;  and  to  keep  the  in- 
ternal and  external  parts  of  the  said  premises  in  good  and 
substantial  repair,  and  so  to  leave  the  same,  with  all  build- 
ings and  improvements  which  the  said  fFilUam  Bird  may 
erect  thereon,  at  the  end  or  expiration  of  this  agreement, 
without  any  allowance  for  the  same.  In  witness,**  &c. 
The  premises  demised  by  the  above  agreement  consisted 
of  a  dwelling-house,  three  cottages,  and  a  stable  and  yard. 
The  defendant  himself,  after  the  demise,  only  occupied 
the  stable  and  yard ;  the  dwelling-house  was  occupied  by 
a  person  named  Prince,  and  the  three  cottages  by  different 
tenants.  The  defendant  continued  to  pay  rent  for  the 
whole  premises  down  to  the  month  of  January,  183^, 
when,  becoming  embarrassed  in  his  circumstances,  he 
agreed  to  assign  the  premises  to  a  person  named  Bulloch. 
At  this  time  the  defendant  paid  to  the  plaintiff  the  rent 
due  at  the  Christmas  preceding,  together  with  a  sum  of 
AL  10«.,  intended  to  cover  the  period  during  which  he  con* 
tinned  tenant,  before  the  assignment  to  Bullock.  Prince 
remained  in  the  occupation  of  the  dwelling-house;  but  the 
tenants  of  two  of  the  cottages  leaving  them  in  the  course 
of  the  year  1832,  iEfamV,  who  acted  as  agent  to  the  plain- 
tiff, let  those  two  cottages  to  new  tenants.  In  the  course 
of  the  year  1832,  and  after  the  assignment  to  Bullock, 
rent  for  the  house  and  cottages  was  received  by  the  plain- 
tiff from  the  persons  occupying  them ;  and  receipts  were 
given  in  the  following  forni: — 

"  Received,  23rd  January,  1833,  of  Mr.  Prince,  the  sum 
of  nineteen  pounds,   sixteen  shillings,  and  eight   pence ; 
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being  one  year's  rent  of  premises  in  King^ireet,  held  of  JSteh.  ^  Pkoi, 
Mr.  John  Reeve,  due  ChrisimoB  last,  (less  three  shillings 
and  four  pence  gaol  rate).  ,.  ^^^  p  u^^^^*^ 

"  Received^  December,  1832,  of  Mrs.  Pledger,  three 
pounds  ten  shillings  for  half  a  year's  rent,  due  Midsum- 
mer, for  Mr.  Reeve's  house  in  King-street. 

«  £3  :  10*.  "  Chas.  P.  Harris." 

"  Received,  15th  January,  183S,  of  Mrs.  Pledger,  the 
sum  of  three  pounds  ten  shillings,  being  half  a  year's 
rent  of  premises  in  King-street,  held  of  Mr.  Reeve,  due 
CArisimas  last.  .,  ^^  p  ^^^. 

"£3:  10*. 

In  the  month  of  August,  1832,  the  premises  were  ad« 
vertised,  by  direction  of  the  plaintiff, ''  to  be  let  on  lease, 
or  to  be  sold  by  private  contract."  The  advertisement  did 
not  state  that  the  premises  were  in  the  possession  of  a 
tenant,  nor  was  any  time  for  giving  possession  mentioned 
in  it.  There  was  no  evidence  of  the  premises  being  out 
of  repair  previous  to  the  month  of  January,  1832.  Upon 
this  state  of  facts  the  counsel  for  the  defendant  submit- 
ted that  there  had  been  a  surrender  of  the  premises  in 
January,  1832;  and  that,  as  there  was  no  evidence  of 
want  of  repair  up  to  that  time,  or  of  any  rent  being 
then  due,  the  plaintiff  ought  to  be  nonsuited.  The 
Chief  Justice  was  of  opinion  that  there  had  been  a  sur- 
render of  the  premises;  that  there  was  no  evidence  of 
want  of  repairs  before  the  surrender,  and  said  that  there 
was  nothing  to  leave  to  the  jury.  The  plaintiff  was 
therefore  nonsuited,  with  liberty  to  move,  to  set  aside  the 
nonsuit,  and  enter  a  verdict  for  the  sum  of  81/.  8*.,  or 
for  a  new  trial.  No  objection  was  made,  on  behalf  of  the 
plaintiff,  to  the  nonsuit;  nor  was  the  Chief  Justice  re- 
quested to  leave  the  fact  of  surrender  as  a  question  for 

VOL.  I.  D  c.  M.  R. 
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JBMeh.  9f  Pkoi,  the  jury.     A  rule  havinf^  been  accordingly  obtained  in 
Easier  Term  by  KeUy — 

Biggs  Andrews  now  shewed  cause. — The  nonsuit  was 
right.  At  the  time  of  the  action  brought  the  term  had  been 
surrendered,  and  nothing  was  due  either  by  way  of  da- 
mages for  want  of  repairs,  or  for  rent.  In  January ,  1832, 
the  defendant  paid  the  rent  up  to  the  last  half-yearly  day, 
and  also  an  additional  sum  for  the  period  before  his  as- 
signment; and  the  acceptance  of  that  sum  by  the  plaintiff 
is  strong  evidence  of  the  surrender  and  of  his  assent  to  it 
From  that  period  the  defendant  was  neither  called  upon, 
nor  did  he  in  fact  pay  any  further  rent  for  any  part  of  the 
premises;  but  the  plaintiff  accepted  J?ti/Zoc£  as  his  tenant, 
and  received  the  rent  from  him.  It  is  clear,  therefore, 
that,  with  regard  to  the  stable  and  yard,  of  which  Bullock 
took  actual  possession,  there  was  a  surrender  by  opera- 
tion of  law;  and  the  contract  of  demise  being  entire,  a  sur- 
render of  part  is  a  surrender  of  the  whole.  Besides,  with 
regard  to  the  remainder  of  the  premises,  there  is  clear  evi- 
dence of  a  surrender.  Not  only  did  the  plaintiff  receive 
the  rents  from  Mr.  Prince,  the  tenant  of  the  house,  and 
from  the  tenants  of  the  cottages,  as  rent  due  upon  a 
holding  by  them  under  himself;  but,  upon  two  of  the  cot- 
tages becoming  vacant  during  the  supposed  continuance 
of  the  seven  years'  term,  the  agent  of  the  plaintiff  let  those 
cottages  to  new  tenants — an  act  entirely  inconsistent  with 
the  continuance  of  the  term.  Again,  in  the  month  of 
August,  in  the  same  year,  the  plabtiff  ad vertised  the  whole 
of  the  premises  to  be  either  let  or  sold,  treating  them  as 
altogether  in  his  own  possession  (a).  The  acts  of  the  plain- 
tiff were  not  equivocal  acts,  as  in  Redpath  v.  Roberts  (6), 
where,  on  the  tenant's  quitting  in  the  middle  of  a  quarter, 

(a)  In  Doe  v.  Johmton,  M'Gel.      landlord,  but  this  was  not  held  to 
&  Y.  141,  the  premises  were  ao     be  evidence  of  a  surrender, 
tually  put  up  to  auction  by  the         {h)  3  Esp.  N.  P.  G.  225. 
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the  landlord  had  put  up  a  bill  in  the  window,  and  en-   •B'^A-  9f  P^os, 

1834. 
deavoured  to  let  the  premises ;  and  Lord  Kenyan  said,     ^ 

that  it  was  for  the  benefit  of  the  tenant  that  the  prembes        Bebv£ 

should  be  let,  and  that  he  would  not  infer  from  that  cir-         bibd. 

comstance  that  the  contract  was  put  an  end  to.     Here, 

the  acts  of  the  landlord  were  wholly  inconsistent  with  the 

continuance  of  the  contract.     The  present  is  a  stronger 

case  in  favour  of  a  surrender  than   that  of  Thomas  v. 

Cook  (a),  where  the  landlord  took  a  bill  of  exchange  for 

the  rent  from  the  under-tenant,    saying  he  would  have 

nothing  farther  to  do  with  the  tenant,  and  afterwards  dis« 

trained  the  goods  of  the  under-tenant  for  rent  arrear, 

and  it  was  held  a  surrender.     Here,  there  was  a  complete 

change  of  the  possession  by  the  landlord's  recognition  of 

other  persons  as  his  tenants,  and  by  his  dealing  with  the 

premises  in  a  manner  inconsistent  with  the  continuance  of 

the  defendant's  title. 

KeUy  and  Palmer,  eonirii. — With  the  exception  of  let- 
ting the  cottages,  there  was  no  act  done  by  the  plaintiff 
which  could  be  construed  even  into  evidence  of  an  accept- 
ance of  a  surrender.  No  surrender  by  operation  of  law  could 
take  place  without  the  assent  of  the  landlord  to  the  change  of 
possession ;  and  it  does  not  appear,  that,  at  the  time  of  the 
assignment  to  Bullock^  and  of  the  latter  taking  possession 
of  the  stable  and  yard,  the  plaintiff  was  aware  of  those 
facts.  The  words  of  the  receipts  are  equivocal,  and  do 
do  not  amount  to  evidence  of  an  acceptance  of  the  per- 
sons paying  the  money  as  tenants.  Nor  was  the  circum- 
stance of  advertising  the  premises  for  lease  or  sale  any 
proof  of  a  surrender,  or  inconsistent  with  the  continuing 
dtle  of  the  tenant.  The  landlord  had  the  right  of  dis- 
posing of  the  reversion;  and  no  time  was  specified  in  the 

(a)  2B.  &  Aid.  119.  See  the  7Dow.&Ry.4Il,  S.C;  see  also 
obsenratioDS  of  BayUy,  J., in  John-  WaUs  ?.  Acheson,  3  Bing.  462,  1 1 
stone  ?.  HuddUtton,  4  B.  &  C.  932,      J.  B.  Moore,  379,  S.  C. 
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Ex(A.  ofPkat,  advertisement  for  delivering  possession.  The  letting  of 
the  cottages  was  merely  an  equivocal  act,  which  might  be 
done  either  for  the  beneBt  of  the  landlord,  or  of  the 
tenant  (a);  and  it  ought  to  have  been  left  to  the  jury  to  say 
whether  or  not  there  had  been  any  change  of  the  posses* 
sion  with  the  assent  of  the  plaintiff,  and  any  acceptance  by 
him  of  a  new  tenant.  [Parke,  B. — Was  any  request  made 
to  the  Lord  Chief  Justice  to  leave  the  question  of  accept- 
ance to  the  jury  ?]  There  was  not.  His  Lordship  said, 
that  there  was  nothing  to  leave.  At  all  events,  there  was 
no  surrender  of  the  whole  of  the  premises.  Supposing 
that  the  plaintiff  accepted  Bullock  as  the  tenant  of  that 
part  of  the  premises  of  which  he  entered  into  the  occupa- 
tion, yet  the  defendant  continued  to  occupy  the  remainder 
by  his  under-tenants  as  before ;  and  it  was  ruled  by  Dal- 
las,  C.  J.,  that,  although,  after  an  eviction  from  part,  the 
landlord  cannot  recover  upon  the  original  contract,  and 
the  tenant  by  giving  up  possession  of  the  remainder  is  en- 
tirely discharged,  yet  that,  if  the  tenant  after  the  evic- 
tion continues  in  possession  of  the  residue,  he  may  be 
liable  upon  a  quantum  meruit.  Stokes  v.  Cooper  (b). 
[Parke,  B. — ^That  decision  is  at  variance  with  the  older 
authorities.  The  distinction  is  between  an  eviction  by 
the  landlord  and  an  eviction  by  a  stranger  (<?).     The  main 

(a)  Where  the  evidence  of  the  lighting  such  a  fire,  or  even  mak- 
acceptance  of  the  surrender  was,  ing  some  use  of  it  when  he  had 
that,  after  the  tenant's  quitting,  lighted  it,  is  a  sufficient  taking 
the  landlord  had  ordered  a  fire  to  possession  of  the  premises  to  de- 
be  lighted  in  the  kitchen,  and  a  prive  him  of  his  right  to  rent." 
hare  to  be  roasted  at  it,  Abbott,  Griffith  v.  Hodges,  I  C.&  P.  419. 
C.  J.,  said—'*  If  a  landlord,  while  (6)  Cited  in  a  note  to  Smith  v 
his  tenant  is  in  the  possession  and  Raleigh^  3  Camp.  614.  See  Tom- 
use  of  apartments,  enters  and  linson  v.  Day,  2  Bro.  &  Bing.  681; 
uses  such  premises,  or  any  part  of  5  J.  B.  Moore,  565,  S.  C. 
them,  that  will  deprive  him  of  his  (r)  The  doctrine  of  eriction 
claim  to  rent.  But  here,  the  te-  does  not  appear  to  be  applicable 
nant  had  left  the  apartments  va-  to  the  circumstances  of  this  case, 
cant;  and  as  it  was  proper  that  The  question  was,  whether  a  sur- 
fires  should  be  lighted  in  them,  I  render  in  law  of  part  of  the  pre- 
do  not  think  that  the  plaintiff's  mises  was  a  surrender  in  law  of 
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question  in  this  case,  however,  is,  whether  there  wss  not  ^ch.  of  pieai, 
abundant  evidence  to  shew  that  tlie  plaintiff,  with  the  as-  ^ 

sent  of  the  defendant,  let  the  premises  to  other  persons.  Uerye 
The  plaintiff  seems  to  have  acquiesced  in  the  ruling  of  the  bird. 
Chief  Justice  at  the  trial.] 

Alderson,  B.  (a)— I  am  of  opinion  that  the  rule  ought 
to  be  discharged.  There  is  no  doubt  that  the  defendant 
had  a  right  to  have  the  case  presented  to  the  jury.  It  was 
stated  on  the  part  of  the  plaintiff,  that  the  Lord  Chief  Jus- 
tice said  there  was  nothing  for  the  jury,  and  directed  a  non- 
suit    Now,  if  the  point  had  been  distinctly  presented  to 


the  whole,  so  as  to  prevent  the 
rent  from  bdng  apportioned.  It 
is  laid  down,  that,  if  a  man  leases 
for  life,  or  years,  reserving  a  rentt 
and,  after,  the  lessee  surrenders 
part  of  the  lands  to  the  lessor,  the 
rent  shall  be  apportioned.  1  Roll. 
Ah.  235,  citing  Co.  Litt.  148.  Vin. 
Ah.,  tit.  ^  Appartumment^  (B.) 
pi.  12.  The  distinction  between 
an  entry  on  eviction,  and  an  entry 
on  surrender,  is  thus  stated  in  Co. 
Litt.  148.  b. :— <'  Where  our  books 
speak  of  an  apportionment,  where 
a  lessor  enters  upon  a  lessee  in 
part,  they  are  to  be  understood, 
where  the  lessor  enters  lawfully, 
as  upon  a  surrender,  forfeiture,  or 
the  Itke,  where  the  rent  is  law- 
fully extinct  in  part."  So,  where 
a  man  who  has  a  rent-service  pur- 
chases part  of  the  land  out  of 
which  the  rent  issues,  it  is  not  ex- 
tinguished, but  shall  be  appor- 
tioned according  to  the  value  of 
the  land.  GUb.  Rents,  151;  Bac. 
Ab.Rent(M).  In  order  to  consti- 
tute a  surrender  of  the  term  by 
operation  of  law,  it  must  appear 
that  there  was  a  change  in  the 
possession  of  the  premises;  but  it 


is  sufficient  if  the  possession  is 
yielded  up  either  to  the  landlord, 
or  to  any  other  person  on  his  be- 
half. See  Johnstone  v.  Huddk- 
itone,4  B.  &>C.939—Per Holroyd, 
J.  In  Thomas  v.  Cook,  2  B.  &  A. 
119,  the  possession  was  delivered 
up  to  another  person.  In  White- 
head V.  Clifford^  5  Taunt.  518,  and 
in  Grimman  v.  Legge^  8  B.  &  C. 
324,  2  Mann.  &  Ryl.  438,  S.  C, 
the  possession  ^vas  delivered  to 
the  landlord  himself,  by  giving 
up  the  key  to  him.  In  MoUett  v. 
Brayne,  2  Campb.  103,  the  land- 
lord did  not  re-enter  until  after  a 
new  year  had  begun.  See  Man- 
nings note  of  the  case,  2  Mann. 
&  Ryl.  439.  In  Stone  v.  Whiting,  2 
Stark.  235,  Holroyd,  J.,thought  that 
an  agreement  between  landlord  and 
tenant,  that  the  latter  should  quit 
and  another  person  be  substituted 
as  tenant,  was  a  surrender  by  op- 
eration of  law;  but  it  seems,  from 
recent  determinations,  that  this 
would  not  be  sufficient  without  a 
change  of  possession. 

(a)  Mr.  Baron  Parke  had  left 
the  Court  for  chambers. 


«)8  CASES  IN  THE  EXCHEQUER, 

Exch.  of  PUa*,  him.  and  he  had  declined  to  leave  il  to  the  jury^  there 
ought  to  have  been  a  new  trial.  Taking  the  drcumstances 
separately,  the  case  is  open  to  the  observations  which 
have  been  made;  but  when  we  look  at  the  whole  of  the 
case,  we  find  that  a  payment  was  made  by  the  defendant, 
and  accepted  by  the  plaintiff,  for  rent  up  to  the  3rd  Fe- 
bruary^  the  middle  of  a  quarter;  that  the  plaintiff  let  part 
of  the  premises ;  and  that  the  whole  were  advertised  by 
the  plaintiff's  agent  to  be  let  or  sold!  Under  all  these 
circumstances,  the  question  is,  whether  the  plaintiff  did 
not  accept  another  person  as  his  tenant;  and  whether  there 
was  not,  consequently,  a  surrender  by  operation  of  law. 
If  the  question  had  been  left  to  the  jury,  they  could  hardly 
have  entertained  any  doubt,  and  that  is  what  I  understand 
the  Chief  Justice,  in  substance,  to  have  stated  to  the  Jury. 

GuRNEY,  B.,  concurred. 

Rule  discharged. 


Bate  v.  Kinsey. 

In  debt  for  rent  IJEBT. — The  first  count  of  the  declaration  was  framed 
rft?e*^iS^  upon  a  demise  by  deed,  dated  the  24th  March,  1826,  be- 
against  the  as-    tween  one  Robert  Rowland  of  the  one  part,  and  Ellen 

tignee  of  the  *■ 

term,  the  piafai-  Kinsey  of  the  Other  part;  and  the  plaintiff  claimed  as  as- 
wascdi^yhis  signcc  of  the  reversion  against  the  defendant  as  assignee 
cUent  to  prove    ^f  ^^  term.     The  second  count  was  on  a  demise  gene- 

the  execution  of  ^ 

a  deed.   On  rally,  and  the  last  count  for  use  and  occupation.     Plea — 

tion  he  admit-  Nil  debet     At  the  trial,  before  BoUand^B.^  at  the  last 

SVb!!^^nan^  ^P^^S  Assiacs  for  the  county  of  Chester,  the  plaintiff 

other  deed  be-  recovered  a  verdict,  with   10/.  damages.     The  only  facts 

tween  the  same  "  ^ 

parties,  reiaung  material  to  the  question  afterwards  raised  were,  that  the 

to  the  demised 
premises,  exe- 
cuted after  the  former, and  that  he  had  that  deed  in  Court;  hut  he  refused  to  produce  it,  relying  on 
his  privilege.    The  defendant  then  oflfered  to  produce  parol  evidence  of  the  contents  of  the  deed, 
(without  suting  wiint  evidence).     No  notice  to  produce  had  been  given : — Held,  that  parol  evidence 
was  rightly  rejected. 
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plaintiff,  in  order  to  prove  the  execution  of  the  inden-  ^ch*  ^  ^^<»' 
ture  stated  in  the  first  count  of  the  declaration,  called 
his  own  attorney,  Harper,  who,  on  his  cross-examina- 
tion, stated,  that  there  being  some  doubt  with  regard 
to  the  title  of  Rowland,  (who  conveyed  to  the  plaintiff),  it 
was  agreed,  after  the  conveyance,  that  the  opinion  of  Mr. 
Preston  the  conveyancer  should  be  taken  upon  the  point, 
and  that,  if  that  opinion  was  in  favour  of  Rotolandts  title, 
an  additional  consideration  should  be  paid,  and  a  further 
conveyance  executed.  He  stated  that  such  further  con- 
veyance was  executed,  and  he  admitted  that  lie  had  it  in 
his  possession  in  Court,  but  objected  to  the  production  of 
it,  upon  the  ground,  that,  as  attorney  for  the  plaintiff,  he 
was  not  compellable  to  produce  his  title  deeds.  No  notice 
to  produce  the  deed  had  been  given.  Lloyd,  for  the  de- 
fendant, insisted,  that  he  was  entitled  to  give  parol  evidence 
of  its  contents;  but  the  learned  Baron  ruled  that  it  was 
not  competent  to  him  to  give  such  evidence.  lAoyd  did 
not  address  the  jury.  In  Easter  Term,  a  rule  was  ob- 
tained to  shew  cause  why  the  verdict  for  the  plaintiff 
should  not  be  set  aside  and  a  nonsuit  entered ;  but,  upon 
the  case  coming  on  for  argument,  the  Court  said  that  there 
could  be  no  ground  for  entering  a  nonsuit,  but  that  the 
case  ought  to  be  treated  as  an  application  for  a  new  trial. 

John  Evans,  and  J,  Jervis,  now  shewed  cause. — It  is 
difficult  to  understand  the  nature  of  this  objection.  No- 
thing appeared  on  the  evidence  of  Harper,  but  that,  in 
January,  1833,  there  was  a  second  deed  between  the  same 
parties  as  those  in  the  first  deed,  relating  to  the  same  pre- 
mises, but  what  the  nature  or  effect  of  the  second  con* 
veyance  was  did  not  appear.  They  were  then  stopped  by 
the  Court,  who  called  upon 

Lloyd  and  Welsby,  in  support  of  the  rule. — ^The  plain- 
tiff's attorney,  being  called  to  prove  the  first  deed,  was  ex- 
amined on  behalf  of  the  defendant  with  regard  to  the  con- 
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Exeh.  of  Pleat,  sideration  of  that  deed,  and,  in  consequence  of  those  in- 


1834. 


quiries,  the  fact  with  regard  to  the  execution  of  a  second 
conveyance  transpired.  It  appeared  that  he  had  that 
second  conveyance  in  Court,  and,  as  he  refused  to  produce 
it,  the  defendant  was  entitled  to  go  into  secondary  evi- 
dence of  its  contents.  [Lord  Lyndhursi^  C.  B. — ^Was  the 
defendant  prepared  with  secondary  evidence,  indepen- 
dently of  the  testimony  of  Mr.  Harper?]  It  was  not  ne- 
cessary to  state  the  particular  nature  of  the  secondary 
evidence  with  which  the  defendant  was  prepared.  In 
Edwards  V.  Buchanan  (a),  no  question  was  put  with  re- 
gard to  the  nature  of  the  parol  evidence  proposed.  The 
learned  Judge  rejected  secondary  evidence  generally,  and 
not  the  evidence  of  the  attorney  merely.  This  is  pre- 
cisely the  case  of  Roe  v.  Harvey  (6),  which  has  never  yet 
been  overruled,  though  its  authority  has  been  doubted  by 
Mr.  PhillipSf  but  simply  on  the  ground  that  in  that  case 
no  notice  to  produce  had  been  given  (c).     It  is  objected 

(a)  3  B.  &  Adol.  878.  mination  in  chief.  The  true  ob- 
(6)  4  Burr.  2484.  jection  to  sach  evidence  is,  that 
(c)  1  Phill  Ev.  425,  6th  edit  the  witness  was  speakmg  to  the 
The  following  are  the  observations  contents  of  a  deed,  when  there 
mth  which  Mr.  PhUlipt  closes  his  had  been  no  notice  given  to  pro- 
statement  of  the  case  of  Roe  v.  duce  the  original ;  and  it  does  not 
Harvey: — '' Upon  this  case  it  may  appear  to  be  a  sufficient  answer 
be  observed,  that  the  fact  of  Hal-  to  say  that  the  deed  is  in  Court ; 
(laiie'shaving  conveyed  away  all  his  for,  if  the  party  had  recttved  a 
interest  to  Terr^j  seems  to  have  regular  notice  to  produce  it,  he 
been  assumed  as  satisfactorily  might  have  come  prepared  with 
proved ;  but,  from  the  opinion  of  evidence  to  repel  any  inference 
Mr.  Justice  Yatet,  which  seems  which  the  production  of  the  deed 
to  be  the  better  opinion,  it  may  might  have  raised  against  him." 
be  collected  that  there  was  no  Though  Lord  Afaiu/Efitf  express- 
legal  proof  of  any  conveyance  ly  stated  that  the  want  of  notice 
of  title  out  of  Haldane,  and  that  was  no  objection,  yet  both  Mr.  Jus- 
the  answer  of  the  witness,  upon  tice  Yatei  and  Mr.  Justice  WiUe$ 
which  the  defendant's  argument  seem  to  have  considered  a  notice 
rested,  was  as  inadmissible  in  evi-  to  produce  necessary.  The  former 
dence  on  the  cross-examination,  says,  "  No  man  can  be  obliged  to 
as  it  would  have  been  on  an  exa<  produce  evidence  against  himself* 


TRINITY  TBRM,  4  WILL.  IV. 


41 


that  the  defendant  was  not  entitled  to  give  secondary  evi- 
dence of  the  contents  of  the  deed,  unless  a  notice  to  pro- 
duce that  deed  had  been  previously  served.  The  same 
objection  was  made  in  Roe  v.  Harvey^  and  over-ruled. 
Lord  Mansfield  there  saysi  ''  The  want  of  notice  was  no 
objection,  because  they  had  the  deed  in  Court."  [Lord 
Lyndkur$ti  C.  B. — ^You  might  have  addressed  the  jury 
upon  the  presuiqption  arising  against  the  plaintiff  from 
the  refusal  to  produce  the  deed,  according  to  the  opinion 
of  Lord  Man^ld  in  Roey.  Harvey ^  where  he  says  that 
the  refusal  is  a  strong  presumption  to  the  jury]  (a).  The 
learned  Baron  having  given  his  opinion,  the  counsel  for 
the  defendant  did  not  think  it  proper  to  address  the  jury. 
In  Bevanv*  Waters  {b\  a  case  is  mentioned  by  Best^  C.  J., 
which  is  a  strong  authority  for  the  defendant.     The  de- 


Bstk,  tf  Pleas, 
1834. 


The  only  oonseqaence  of  notke  to 
produce  it,  would  have  been  the  ad- 
mitting inferior  evidence."  Mr. 
Justice  WiUes  says,  ^  It  is  reason- 
able, that,  if  the  party  is  in  posses- 
aon  of  a  deed,  and  refuses  (after 
proper  notice)  to  produce  it,  the 
odier  side  should  be  admitted  to 
prove  the  contents  by  inferior 
cadence.**  The  very  point,  with 
regard  to  the  notice,  was  ruled  by 
Lord  Elknborough,  in  the  case  of 
Doe  d.  Wartney  v.  Grey,  1  Stork. 
N.  P.  C.  283.  The  notice  to  pro- 
duce hating  been  heldinsuflSdent, 
it  was  proved  that  the  defendant's 
attorney  had  that  morning,  in  the 
Mall,  admitted  that  he  had  the 
lease  in  question  with  him.  Scar- 
Ictty  for  the  defendant,  objected  to 
the  receiring  parol  CTidence,  on 
the  ground  of  this  admission,  and 
dted  the  case  of  Exall  ?.  Partridge, 
where  Mr.  Erskine  asked  the  wit- 


ness uriiether  he  had  not  the  lease 
with  him.  The  witness  sud  that 
he  had  it  in  his  pocket,  but  Lord 
Kef^on  told  him  that  he  need  not 
produce  it;  and  that  it  was  incum- 
bent on  the  other  party  to  give  no- 
tice in  dme,  in  order  to  give  an 
opportunity  to  produce  the  attest- 
ing witness.  Lord  Elienborough 
was  of  opinion  that  the  evidence 
was  inadmissible,  the  defendant 
not  having  received  proper  no- 
tice. 

(a)  This  appears  to  differ  from 
the  case  of  a  witness  refusing  to 
answer  a  question  tending  to  de- 
grade him,  as  to  which  see  fVat- 
sonUcase,  2  Stark.  163,  167;  Rose 
V.  Blakemore^  Ry.  &  Moo.  384; 
LLoyd  V.  PoMsingham,  11  Ves.  64 ; 
and  the  note  of  the  Reporters,  Ry. 
&  Moo.  386. 

(b)  Moody  &  Malk.  236. 
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Exeh.7o/ Pieoi,  fendant's  attorney,  in  Bevan  v.  Wcders^  was  called  upon  to 
->  produce  a  letter  in  his  possession ;  and,  upon  objection  made 
Batb  that  this  would  be  a  violation  of  the  rule  as  to  privileged 
KiNSBY.  communications,  Best^  C  J.,  said  that  he  recollected  that 
Lord  Mat^field  had  decided  that  an  attorney  was  bound 
to  answer  the  question;  the  object  was  to  let  in  secondary 
evidence  in  case  it  was  not  produced,  and  therefore  be 
thought  the  question  ought  to  be  answered.  So,  in  a  recent 
case  on  the  Oxford  circuit  (a)  secondary  evidence  was  ad- 
mitted, and  it  does  not  appear  that  any  notice  to  produce  was 
given.  [Gumey^  B. — That  case  was  tried  before  me,  and 
there  certainly  was  a  notice  to  produce  given.  Lord  Lynd" 
hurstt  C.  B. — In  Cooke  v.  Heame  (A),  it  was  ruled  by  Mr. 
Justice  Patteson^  that  the  defendant's  attorney  could  not  be 
asked  by  the  plaintiff's  counsel,  whether  he  had  not  the  rule 
for  payment  of  money  into  Court  in  his  possession,  (no  notice 
to  produce  having  been  given);  and  the  Court  of  King^s 
Bench  held  afterwards  that  such  ruling  was  correct.] 
That  case  was  mentioned  in  moving  for  this  rule,  and  the 
Court  then  agreed  that  it  did  not  apply.  Either  party 
might  have  produced  the  rule  for  payment  of  money  into 
Court.  But,  supposing  that  the  defendant  was  not  en- 
titled to  put  any  questions  to  Mr.  Harper  respecting  the 
contents  of  the  deed,  or  that  he  could  not  give  secondary 
evidence  on  account  of  the  want  of  a  notice  to  produce, 
yet  sufficient  evidence  transpired  to  shew  that  the  plaintiff 
was  not  entitled  to  maintain  this  action,  and  though  the 
defendant  could  not  have  compelled  Mr.  Harper  to  make 
the  disclosures  which  he  did,  yet,  being  made,  they  may 
be  taken  advantage  of  by  the  defendant,  in  the  same  man- 
ner as  if  he  had  been  entitled  to  demand  them.  Now,  it 
appeared  from  Mr.  Harper's  evidence  that  there  was  a 
second  conveyance  of  this  property ;  and  this,  at  all  events, 
threw  so  much  doubt  upon  the  title  of  the  plaintiff,  as, 

(a)  Cox  V.  Nash.  (6)  1  Moo.  &  Rob.  201. 
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under  the  authority  of  Roe  v.  Harvey ^  to  call  upon  him  iSM**  0/  PUat, 
to  explain  it  by  the  production  of  the  second  deed.  ^ 

Bate 
Lord  Lyndhurst,  C»  B. — It  appears  to  me  that  we  ought  kihbst. 
not  to  grant  a  new  trial  in  this  case.  The  effect  of  the 
evidence  is  this,  that,  in  January ^  183«3,  some  other  deed 
relating  to  the  property  in  question  was  executed  by  the 
same  partie?,  but  there  was  no  evidence  of  the  contents  of 
that  deed.  It  might  have  been  a  confirmation  of  the  pre- 
vious conveyance,  for  any  thing  that  appears  upon  the 
evidence  to  the  contrary.  But,  it  is  said,  that  the  deed 
was  in  Court,  and  that  parol  evidence  of  its  contents  ought 
to  have  been  admitted.  It  is  not,  however,  even  sug- 
gested that  the  defendant  was  prepared  with  any  other 
secondary  evidence  than  that  to  be  obtained  out  of  the 
mouth  of  the  plaintiff's  own  attorney;  and  it  is  quite  clear 
that  the  attorney,  though  willing,  could  not  have  been 
permitted  to  give  such  evidence. 

Boll  AMD,  B. — I  am  of  the  same  opinion. 

Alderson,  B. — If  it  had  been  necessary  to  plead  the 
facts  now  relied  upon  by  the  defendant  specially,  would  it 
have  been  any  answer  to  the  declaration,  if  he  had  stated 
that  another  deed  between  the  same  parties,  and  relating 
to  the  same  premises,  had  been  executed  ?  I  do  not  give 
my  assent  to  the  case  of  Roe  v.  Harvey.  The  decision 
there  amounts  in  fact  to  this,  that,  where  a  witness  proves 
that  the  premises  were  assigned  by  A.  to  J?.,  there  is  no 
proof  of  title  in  either  party.  It  is  quite  clear  that  the 
attorney  could  not  be  required  to  state  the  contents  of  his 
client's  deed. 

GuRNBY,  B. — ^To  decide,  that^  under  circumstances  like 
these,  a  party  should  be  at  liberty  to  give  secondary  evi- 
dence of  the  contents  of  a  deed,  would,  in  my  opinion, 
be  productive  of  very  injurious  consequences.     The  fact 
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Exeh.ofPUatt  of  the  instrument  being  in  Court  makes  no  difference 
with  regard  to  the  necessity  of  a  notice  to  produce. 
Here,  the  statement  of  Mr.  Harper  did  not  prove  any 
variance,  for  there  was  no  evidence  to  shew  the  contents 
of  the  deed;  but,  in  Doe  y.  Harper ^  the  witness  proved 
that  it  was  an  assignment. 

Rule  discharged. 


Woodward  v.  Cotton. 

A  local  act  pro.  LIEBT  upon  the  Statute  5  Geo.  4,  c.  1S5,  s.  7. — ^The 
ritch,  &c.!  °°  ^^^^  count  of  the  declaration  stated,  that  the  defendant, 
should bearched  ^^  &c.,  at  &c.,  did  narrow  a  certain  ditch,  situate  and 

over,  &c.,  with-  '  '  ' 

out  the  consent  being  in  &c.,  and  not  under  or  within  the  limits  of  the 

under  the  act,  jurisdiction  of  any  commissioners  of  sewers,  without  the 

naity'o'f^sox.:  consent  or  approbation  of  the  trustees  mentioned  in  a  cer- 

— .fleW,  that*  tain  act  of  Parliament,  made  in  the  5th  year  of  the  reign 

iurreyor,  who,  ■  .  ,  , 

after  a  sewer  of  his  late  majesty  king  George  the  4th, — ^intituled  "  An 
menced.'^dirwt-  ^^^  ^  repeal  several  acts  for  the  relief  and  employment  of 

tinulf  (without  *®  P®^^  ^^  *^®  P*™^  ^'  '^''  ^^^y*  Islington,  in  the 
the  consent  of    county  of  Middlesex;  for  lighting  and  watching,  and  pre- 

the  trustees),  ..  ,  i.*» 

had  incurred  Venting  nuisanccs  and  annoyances  therem;  for  amending 
'^^A^k^^act,  *^®  '^*^  ^^^™  Highgate  through  Maiden  Lane,  and  se- 
with  acUuse      veTA]  Other  roads  in  the  said  parish;  and  for  providing  a 

declaring  it  to  .11 

be  a  pubUc  act,   chapel  of  ease,  and  an  additional  burial  ground  for  the 

and  that  it  shall  1    .  1  /r     1.      1  •  •  •       1- 

be  uken  nodce  ^amc,  and  to  make  more    enectual    provisions    in   lieu 

oufbdn'^Ilild-  thereof;"— in  writing  first  had  and  obtained,  according  to 

ficaiiy  pleaded,  the  form  of  the  Statute  in  such  case  made  and  provided, 

proved  either  to  whercby,  and  by  force  of  the  statute^  the  said  defendant  for 

mln^'lJiVthc  ^^^  «*^*  offence  forfeited  the  sum  of  50i,  and  thereby,  and 

Parliament  roll,  fay  force  of  the  Said  Statute,  an  action  hath  accrued,  &c. 

or  to  have  been       ^    ^ 

printed  by  the        The  declaration  contained  twenty-six  other  counts,  vary- 

ngs  p  n  er.     .^^  ^y^^  description  of  the  ditch  or  watercourse,  and  of  the 

mode  in  which  the  offence  had  been  committed.  In  one  set 

of  counts  it  was  alleged  to  have  been  committed  "  contrary 
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to  the  terms  and  stipulations,  and  in  other  manner  than  JBscA.  0/  Plea*, 
had  been  expressed  in  a  certain  consent  or  approbation 
in  writing  had  and  obtained  by  the  defendant  from  the 
trustees  mentioned  in  the  said  act  of  Parliament,  in  this, 
to  wit,  that  the  said  consent  and  approbation,  so  given  and 
granted  by  the  said  trustees,  expressed  that  the  said  last- 
mentioned  ditch,  to  be  arched  over  by  the  said  defendant 
as  aforesaid,  was  not  to  be  less  than  thirteen  feet  super- 
ficial."   The  defendant  pleaded  nil  debet. 

At  the  Middlesex  Sitting  after  MichaelmasTerm,  1833, 
the  case  was  tried  before  Lord  Lyndhurst,  C.  B. ;  and  the 
facts  proved,  so  far  as  material  to  the  questions  after- 
wards raised,  were  as  follows: — The  defendant  was  a  sur- 
veyor, who  was  employed  in  that  capacity  by  certain  per- 
sons who  had  erected  several  dwelling-houses  within  the 
limits  of  the  local  act  referred  to  in  the  pleadings.  After 
the  buildings  had  been  erected,  it  became  necessary  to 
make  a  sewer,  and,  there  being  an  open  ditch  in  front  of 
the  ground,  the  defendant  applied  to  the  trustees  under 
the  local  act  for  permission  to  make  such  sewer  along  the 
line  of  the  ditch.  To  this  application  an  answer  was  received 
from  the  clerk  to  the  trustees,  granting  permission  to  make 
such  sewer,  but  requiring  that  it  should  be  of  thirteen 
feet  capacity.  The  builders  of  the  houses  being  dissatis- 
fied with  this  restriction,  the  sewer  was  built  of  smaller  di- 
mensions than  thirteen  feet.  It  appeared,  that,  when  the 
sewer  was  partly  proceeded  with,  the  defendant  came  to  the 
premises,  and  gave  directions  with  regard  to  the  work, 
saying,  *'  You  must  build  it  according  to  that  which  is 
done."  On  the  production  of  the  local  act,  no  evidence 
was  given  of  the  copy  having  been  compared  with  the  Par- 
liament roll,  or  of  its  having  been  printed  by  the  king's 
printer;  but  it  contained  the  usual  clause  that  it  should  be 
deemed  and  taken  to  be  a  public  act,  and  should  be  taken 
notice  of  as  such  by  all  judges,  &c.  without  being  specially 
pleaded.    The  clause  in  it,  imposing  the  penalty  for  which 
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JBsceh,  of  Pkai,  the  defendant  was  sued,  was  as  follows: — "  That  it  shall 
1834. 

and  may  be  lawful  for  the  said  trustees  from  time  to  time, 

as  they  shall  see  occasion,  to  widen,  deepen,  embank, 
alter,  arch  over,  cleanse  and  scour  all  and  every  and  any 
of  the  watercourses,  &c."  And  the  section  Concluded  with 
this  proviso,  **  Provided  always,  that  no  ditch,  drain,  or 
other  watercourse  shall  be  narrowed,  filled  up,  altered, 
covered  in,  or  arched  over,  by  any  person  or  persons  what- 
ever, without  the  consent  and  approbation  of  the  trustees 
in  writing  first  had  and  obtained,  nor  in  any  other  man- 
ner than  is  or  shall  be  expressed  in  such  consent;  and 
in  case  any  person  ^all  so  narrow,  fill  up,  alter,  cover  in, 
or  arch  over  any  such  drain  or  watercourse  whatever, 
within  such  part  of  the  said  parish,  contrary  to  the  inten* 
lion  bereof,  he,  she,  or  they  shall  for  every  such  ofience 
forfeit  and  pay  the  sum  of  50/."  It  was  contended,  for  the 
defendant,^^^,  that  the  act  of  Parliament,  being  a  pri* 
vate  act,  had  not  been  properly  proved;  SLuAi secondly, 
that  the  defendant  was  not  a  person  within  the  meaning 
of  the  97th  section,  who  had  narrowed,  &c.  The  jury 
found  a  verdict  for  the  plaintifi^  on  the  20th  count  (for 
arching  over  a  certain  drain  <K)ntrary  to  the  consent  of 
the  trustees).  They  also  found  that  the  defendant  had 
acted  as  surveyor.  Leave  having  been  given  by  the  Chief 
Baron  to  move  to  enter  a  nonsuit,  a  rule  was  obtained  by 
Sieer  for  that  purpose,  upon  the  ground  of  the  objections 
taken  at  the  trial. 

Holi  now  shewed  cause. — ^The  first  objection  is  disposed 
of  by  the  case  of  Beaumont  v.  Mountain  (a),  lately  decided 
by  the  Court  of  Common  Pleas,  in  which  Brett  v.  Be(des(b), 
relied  upon  for  the  defendant  at  the  trial,  was  cited.  [The 
Court  relieved  him  from  arguing  the  second  point.] 

Steer,  contra. — ^The  case  of  Brett  v.  Beales  was  un- 

(a)  10  Biog.  405.  (6)  M.  &  M.  421. 
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derstood  to  confirm  the  doctrine  that  the  clause  usually  fi'cA.  ^i*«»«, 
added  at  the  conclusion  of  private  acts  did  not  dispense 
with  the  necessity  of  shewing  that  they  were  printed  by 
the  king's  printer.  [Alderson^  B. — I  think  Liord  Tenier- 
den  only  meant  to  say,  in  Brett  v.  Beales,  that  the  clause 
was  one  respecting  the  mode  of  proving  the  act ;  and  that 
for  other  purposes,  as,  for  instance,  the  recital  of  matters 
in  it,  it  did  not  give  it  the  effect  of  a  public  act.]  With 
regard  to  the  second  objection,  the  defendant  was  not 
such  a  person  as  is  contemplated  by  the  act.  That, 
being  a  penal  statute,  must  be  construed  strictly;  Dwarrh 
on  Statutes  (a) ;  and  the  penalty  imposed  by  it  must,  ac- 
cording to  the  language  of  Mr.  Justice  Barley,  in  Denn  d. 
Manifold  v.  Diamond  {b),  be  imposed  in  clear  and  unambi- 
guous words.  The  words  of  the  statute  here  (which  imposes 
a  penalty  of  502.)  are,  "That  if  any  person  shall  narrow,"  &c. 
Now  the  defendant  never  did  narrow  the  drain ;  he  never 
laid  a  brick,  or  took  any  one  step*  He  was  not  even  the  ser- 
vant of  those  for  whom  the  work  was  done.  The  jury  found 
that  he  was  the  surveyor  only.  But  it  is  said  that  he  directed 
the  workmen.  The  sewer  was,  in  fact,  begun  before  he  took 
any  part;  and  the  mere  direction  to  proceed  will  not  ren- 
der him  liable  to  the  penalty.  The  act  does  not  impose 
the  penalty  upon  those  who  direct  the  work,  but  upon 
those  who  do  it.  The  defendant  was  neither  the  person 
who  did  it,  nor  the  person  for  whose  benefit  it  was  done. 
He  does  not  come,  therefore,  within  the  operation  of  the 
statute. 

Lord  Lyndhurst,  C.  B. — ^llie  case  of  Brett  v.  Beales 
has  been  much  misconceived.  It  is  certainly  not  well  re- 
ported; but  I  think,  that,  upon  the  whole  scope  of  it.  Lord 
Tenterden  meant  to  rule  the  same  law  that  is  decided  in 
Beaumont  v.  Mountain.    The  history  of  the  law,  with  re- 

(a)  Page 376.  (6)  4  B.  &  G.  243;  6  Dow.  &  Ry.  328. 
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Bxeh.  of  PkoM,  gard  to  the  proof  of  private  acts  of  Parliament,  is  this : 
Originally,  they  were  required  to  be  proved  by  a  copy  ex- 
amined with  the  Parliament  roll.  To  avoid  this  inconve- 
nience, a  clause  was  usually  inserted,  declaring  that  a  copy 
printed  by  the  king's  printer  should  be  evidence*  It  was 
then  objected,  that,  in  such  cases,  it  was  necessary  to  prove 
that  the  act  produced  was  in  fact  printed  by  the  king's 
printer;  and,  to  meet  this  objection,  the  present  form  of 
clause  was  adopted. 

With  regard  to  the  other  point,  it  is  clear  that  the  de- 
fendant is  liable.  He  is  charged  with  arching  over  a  cer- 
tain drain  contrary  to  the  consent  of  the  trustees.  He  was 
the  person,  emphatically,  who  caused  this  to  be  done  by 
the  directions  which  he  gave.  It  is  not  necessary  that  he 
should  have  done  any  part  of  the  work  himself  in  order  to 
render  him  liable.  Where  one  man  directs  another  to 
commit  a  misdemeanor,  and  the  other  does  so  accordbgly, 
the  two  are  equally  guilty. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


Lewis  v.  Rogers,  Executor  of  Elizabeth  Rogers, 
deceased. 


Assumpsit  on  a  promissory  note  for  10/.,  made  by 
Elizabeth  Rogers  in  her  lifetime  in  favour  of  the  plaintiff. 
YieBB— first,  the  general  issue ;  secondly ,  Ne  ungues  ex^ 


A  trader,  being 
in  embamssed 
circunttanceiy 
executed  an  as- 
signment of  all 
her  '<  effects, 
stock,  books, 

and  book  debts,'*  for  the  benefit  of  her  creditors.  In  an  action  after  her  death  against  the  as- 
signee, treating  him  as  executor  dn  ton  torf,  it  was  held  that  a  list  of  creditors  made  out  about  the 
time  of  the  execution  of  the  assignment,  by  the  direction  of  the  assignor,  was  evidence  as  part  of 
the  transaction,  for  the  purpose  of  disproving  fraud. 

An  assignment  for  benefit  of  creditors,  by  a  trader  and  farmer,  of  all  her  '*  eftcts,  stock, 
books,  and  book  debts,"  conveys  the  cattle  on  the  farm. 
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ecui&r;  and  thirdly,  PUni  admimstravit.    Upon  all  these  ^*^'^^^* 

pleas  issue  was  ultimately  joined.     At  the  trial  at  the  last  -* 

Spring  Assizes  for  Carmarthen^  before  Gumey,  B.,  it        Lsww 

appeared  that  the  maker  of  the  note,  Mrs.  Rogers^  kept       Roobub. 

a  small  shop  and  farm  at  Pembrey^  in  Carmarthenshire. 

The  plaintiff  proved  the  execution  of  the  note  by  her,  and 

shewed  the  defendant  in  possession  of  the  property  which 

had  belonged  to  her  in  her  lifetime.     In  answer  to  this 

primd  facie  case,  it  was  proved,  for  the  defendant,  that 

Mrs.  Rogers,  finding  her  affairs  embarrassed,  took  the 

advice  of  the  Rev.  Thomas  Evans,  the  clergyman  of  the 

parish,  who  looked  over  her  books,  and  ascertained  the 

state  of  her  accounts.  An  assignment  of  all  Mrs.  Rogers* 

effects  was,  in  consequence,  prepared  by  Mr.  Evans,  to 

the  defendant,  Thomas  Rogers,  her  brother-in-law,  for 

the  benefit  of  her  creditors,  and  signed  by  hen    It  was  in 

the  following  form : — 

**  Having  received  a  letter  from  Mr.  George  Thomas,  on 
behalf  of  Messrs.  Mel/ord  ^  Co.,  of  Bristol,  threatening 
to  commence  legal  proceedings  for  the  recovery  of  the 
sum  of  35/.  3s.  lOd.,  which  I  could  not  liquidate  by  the 
time  specified,  in  consequence  of  ill  health;  under  these 
circumstances,  with  a  view  to  do  justice  to  my  creditors,  I 
have  been  advised  to  suspend  business,  and  I  do  hereby 
suspend  business  accordingly,  and,  as  you  are  my  chief 
creditor,  to  the  amount  of  50/.  \6s.  '•id.,  I  do,  by  this 
writing,  surrender,  deliver  up,  and  assign  the  whole  and 
every  of  my  effects,  stock,  books,  and  book  debts  to  you, 
as  trustee  for  and  on  behalf  of  my  other  creditors. 
Pembrey,  Your's  truly, 

171^^6.,  1831.  E.Rogers. 

To  Mr.  Thos.  Rogers,  Grocer,  &c. 
Village  Pembrey.*" 

The  shop  was  closed  immediately  on  the  execution  of 

VOL.  I.  E  c.  M.  R. 
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Erch.  of  Piems,  this  instrument ;  but  Mrs.  Rogers  continued  to  occupy  the 
house,  and  use  the  furniture  till  the  time  of  her  death, 
when  the  whole  was  taken  possession  of  by  the  defendant. 
In  order  to  prove  the  bona  fides  of  the  assignment,  the 
defendant  tendered  in  evidence  a  list  of  creditors  which 
bad  been  made  out  by  the  Rev.  Mr.  Evans,  immediately 
upon  the  execution  of  that  instrument,  from  the  dictation 
of  Mrs.  Rogers,  for  the  purpose  of  having  circular  letters 
addressed  to  the  creditors,  informing  them  of  that  event. 
Some  of  these  letters  were  written  by  Mr.  Evans  himself, 
who  stated  he  knew  some  of  the  creditors.  In  this  list, 
the  name  of  the  plaintiiT  was  omitted.  The  reception  of 
this  evidence  was  objected  to  by  the  counsel  for  the  plain* 
tiff,  on  the  ground  that  it  was  merely  hearsay,  derived 
from  the  mouth  of  Mrs.  Rogers  herself,  and  that  it  might 
have  been  contrived  for  the  purpose  of  giving  a  colour  to 
the  transaction;  it  was,  however,  admitted  by  the  learned 
Baron.  With  the  same  view,  the  defendant's  counsel  also 
attempted  to  put  in  evidence  a  letter  from  a  Mr.  Thomas, 
(the  person  mentioned  in  the  assignment),  pressing  Mrs. 
Rogers  for  money ;  but  after  a  few  words  of  the  letter  had 
been  read,  and  had  been  taken  down  in  the  Judge's  notes, 
upon  an  objection  made  and  yielded  to,  this  evidence  was 
stopped.  It  appeared,  that,  amongst  her  other  property, 
Mrs.  Rogers  possessed  some  small  farming  stock,  viz. 
three  cows  and  a  mare;  and  a  question  was  made,  whe- 
ther these  passed  under  the  general  words  of  the  assign- 
ment. The  learned  Baron  left  the  case  to  the  jury,  prin- 
cipally upon  the  credit  due  to  the  testimony  of  Mr.  Evans, 
stating,  that,  if  they  believed  him,  they  should  find  for  the 
defendant.  The  jury  returned  a  verdict  for  the  defendant 
on  the  first  and  second  issues,  and  were  discharged  from 
giving  a  verdict  upon  the  last.  In  Easter  Term,  J.  Evans 
obtained  a  rule  for  a  new  trial,  upon  the  grounds  of  the 
objection  taken  at  the  trial. 
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Chilian,  WUtcombe^  and  James,  now  shewed  cause. —  £'«*.  of  PUat, 

1834. 
This  rule  appears  to  have  been  moved  on  a  mistaken  ap- 
prehension of  the  case  of  Edwards  v.  Harben  (a).  [Atder- 
son,  B. — ^There,  the  possession  of  the  goods  was  suffered 
to  remain  in  the  debtor.]  HerCi  on  the  contrary,  the 
whole  face  of  the  debtor's  affairs  was  changed,  and,  in  a 
▼ilbge  like  Pembrey,  the  fieict  of  the  assignment  could  not 
fail  to  be  notorious.  An  assignment  to  creditors  was 
proved,  as  well  as  the  existence  of  creditors,  and  the  ques- 
tion of  fraud  was  left  to  the  jury^  who  found  rightly  for 
the  defendant.  [Here,  the  Court  called  upon  the  other 
side.] 

Evans  and  PoweU,  contrh. — It  is  not  necessary  to  contend 
that  the  point  left  to  the  jury  was  improper,  but  improper 
evidence  was  admitted.     It  is  impossible  to  say  how  far 
the  jury  were  influenced  in  finding  the  assignment  valid, 
by  the  evidence  of  the  list  of  creditors,  which  ought  not 
to  have  been  received.     [Lord  Lyndhurst,  C.  B. — ^You 
are  precluded  from  going  into  the  question  of  the  verdict 
being  against  evidence^  and  that  the  jury  ought  to  have 
found  fraud.     The  verdict  is  under  10/.     You  must  con- 
fine yourself  to  the  point  of  the  admissibility  of  evidence.] 
There  was  no  proof  of  any  debts  owing  by  Mrs.  Rogers, 
except  that  which  the  [Jaintiff  himself  proved,  and  the 
list  of  creditors  was  not  legal  evidence.     It  was  merely  a 
statement  made  by  Mr.  Evans  of  what  he  had  heard  from 
Mrs.  Rogers*  own  mouth ;   and  the  defendant,  claiming 
under  her,  cannot  make  such  declarations  evidence.   The 
name  of  the  plaintiff  did  not  appear  in  the  list,  and  there 
was  no  evidence  to  shew  that  he  knew  of  the  assignment. 
[Lord  Lyndhurst,  C.  B. — ^That  would  have  been  a  circum- 
stance to  shew  fraud;  but  the  question  of  fraud  has  been 
disposed  of  by  the  jury.]    The  list  had  no  resemblance  to 

{a)  2  T.  R.  587 ;  see  1  Bro.  &  Bing.  512 ;  4  Moore,  291 ;  1  Taunt.  382. 

e2 
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Exeh.  of  PUat,  a  Schedule;  it  formed  no  part  of  the  assignment,  and  had, 
in  fact^no  reference  to  it  whatever.  It  was  simply  a  state- 
ment by  Mrs.  Rogers^  made  upon  a  separate  and  inde- 
pendent paper,  and  was  totally  inadmissible  for  the  pur« 
pose  for  which  it  was  offered  in  evidence,  vh,  to  shew  that 
there  were  creditors,  and  so  to  establish  the  validity  of 
the  assignment.  Secondly^  evidence  was  submitted,  suf- 
ficient to  influence  the  jury,  of  Thomas's  letter;  a  portion 
of  which  appears  on  the  learned  Baron's  notes.  IGur- 
nefft  B. — ^The  evidence  was  stopped  immediately  upon  the 
objection  being  made,  and  though  the  words  of  the  wit- 
ness were  taken  down  as  he  pronounced  them,  yet  the 
evidence  was  not  submitted  to  the  jury.  AUlerson^  B. — If 
the  evidence  was  objected  to  by  you,  and  not  admitted, 
how  can  you  argue  against  its  admissibility?  The  letter  is 
referred  to  in  the  assignment,  and  the  assignment  was 
read  in  evidence,  but  the  letter  itself  was  never  in  evi- 
dence.] With  regard  to  the  last  objection,  the  cows  and 
the  mare  did  not  pass  under  the  general  words  of  the  as- 
signment That  instrument  was  intended  to  transfer  the 
effects  of  Mrs.  Rogers^  who  was  a  small  shopkeeper,  and 
the  words  used  are  appropriate  to  that  purpose.  They 
have  all  reference  to  her  trade;  "  stock"  does  not  mean 
cattle,  but  stock  in  trade,  and  this,  and  the  other  words, 
"  books**  and  "  book  debts,"  shew  the  meaning  in  which 
the  more  general  word  *'  effects"  is  to  be  taken.  ''  Effects" 
must  mean  effects  ejusdem  generis  with  those  after  men- 
tioned* [Lord  LyndhursL — The  cases  decided  upon  that 
rule  are  where  particular  words  are  used,  followed  by 
general  words,  in  which  case  the  latter  are  held  to  extend 
only  to  matters  ejusdem  generis^ 

Lord  Lyndhurst,  C.  B. — ^The  objections  with  regard  to 
the  admission  of  Mr.  Thomases  letter  in  evidence  are  answer- 
ed by  the  fact  that  the  proof  was  stopped,  and  not  suffered 
to  go  to  the  jury.   The  list  of  the  creditors  was  rightly  ad- 
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mitted^  not  for  the  purpose  of  proving  that  the  persons  Bxeh.  rf  puom, 
named  in  that  list  were  in  fact  creditors  of  Mrs.  Rogers, 
but  as  evidence  that  Mrs.  Rogers^  about  the  time  of  ex- 
ecuting the  assignment,  represented  the  persons  mentioned 
as  her  creditors.  The  point  in  question  was  the  banajides 
of  that  transaction,  and  the  declaration  of  Mrs.  Rogers 
was  part  of  the  transaction,  and  therefore  admissible  (a). 
The  words  of  the  assignment  are  sufficiently  large  to  com- 
prehend the  cattle;  and  the  instrument  upon  the  face  of 
it  shews  that  the  object  of  the  assignor  i^as  to  part  with 
all  her  property  for  the  benefit  of  her  creditors.  She 
states  that  she  suspends  her  business;  and  part  of  her 
business  was  the  cultivation  of  the  small  farm  upon  which 
the  cattle  were  kept.  It  was  her  obvious  intention,  there- 
fore, that  they  should  pass  under  the  assignment. 

BoLLAND,  B. — There  is  no  question  as  to  the  letter. 
The  list  of  creditors  was  admissible  upon  the  point  of 
bona  Jides*  Mr.  EvanSy  the  clergyman,  acted  on  the  oc- 
casion in  the  capacity  of  assistant  or  clerk  to  Mrs.  Rogers, 
who  had  called  him  in  as  a  friend.  Then,  by  her  direc- 
tions, he  prepares  this  list;  and,  by  his  advice,  she  sends 
for  her  brother-in-law,  who  was  her  principal  creditor,  and 
begs  him  to  act  as  trustee  for  the  benefit  of  the  other  cre- 
ditors.  AU^these  circumstances  are  admissible  to  shew  the 


(a)  Where  a  question  arises  up-  evidence  was  admitted  of  a  con- 
on  the  intent  with  which  a  certain  versation  which  took  place  imme- 
act  was  done,  the  words  of  the  diately  before  the  execution.  Per 
party  accompanying  the  transac-  Cur. — **  The  conversation  which 
tion  are  evidence.  Thus,  in  the  took  place  immediately  previous 
bankrupt  law,  the  declarations  to  the  execution  of  the  deed  must 
of  the  trader,  made  at  the  time  of  be  taken  as  part  of  the  whole 
lus  committing  the  act  of  bank-  transaction;  and,  if  so,  the  subse- 
ruptcy,  are  evidence.  Where  the  quent  delivery  of  the  deed  was 
question  was,  whether  a  com-  conditional."  Johnson  v.  Baker^ 
position  deed  had  been  exe-  4  B.  &  A.  442. 
cnted  absolutely  or  conditional, 
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Exch.  of  Pleat,  fairness  of  the  transaction.     I  tbink^  also,  that  the  cattle 
1834.  . 

'-^    passed  under  the  general  words  of  the  assignment 

Lewis 

RooBRs.  Aldbrson,  B« — I  am  of  the  same  opinion.     The  plain- 

tiff  made  out  a  primd  facie  case,  by  shewing  that,  on  the 
death  of  Mrs.  Rogers^  the  defendant  intermeddled  with 
the  goods,  and  he  sought  to  charge  the  defendant  as  ex- 
ecutor de  son  tort.  The  defendant,  in  order  to  justify  his 
intermeddling  with  the  goods,  and  to  shew  a  title  to  them, 
proves  an  assignment  to  him  of  the  goods  by  Mrs.  Rogers, 
in  her  lifetime,  in  trust  for  the  benefit  of  her  creditors. 
Then,  in  order  to  establish  the  validity  of  this  transaction, 
he  proposes  to  give  in  evidence  a  letter  from  a  Mr.  Tho^ 
mas  to  Mrs.  Rogers,  pressing  her  for  the  payment  of  a 
debt ;  but  this,  being  objected  to,  was  withdrawn  from  the 
consideration  of  the  jury.  In  the  assignment  the  letter 
from  Mr.  Thomas  \s  referred  to;  and  in  that  manner  the 
nature  of  its  contents  came  properly  before  the  jury,  as  a 
representation  only,  by  Mrs.  Rogers,  that  she  had  received 
such  a  letter.  The  person  who  prepared  the  assignment 
having  taken  a  list  of  the  names  of  Mrs.  Rogers^  creditors 
by  her  directions,  the  question  is,  whether  that  list  was 
evidence,  and  for  what  purpose?  I  think  it  was  evidence, 
as  part  of  the  transaction,  and  for  the  purpose  of  shewing 
the  circumstances  under  which  the  assignment  was  made; 
all  which  were  for  the  consideration  of  the  jury.  With  re- 
gard to  the  other  point,  the  assignment,  if  made  bond  fide, 
extends  to  all  the  property.  "  Effects"  is  a  very  compre- 
hensive word.  The  general  intent  of  the  instrument,  also, 
shews  that  the  whole  of  the  property  was  intended  to  pass. 

GuRNEY,  B»|  concurred. 

Rule  discharged. 
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Exch,  rf  Pleat, 

Greenslade  V.  Tapscott.  ,   ^^'  ^ 

X  HIS  was  an  action  of  assumpsit ^  in  which  the  plaintiff  A  lesse  con- 
declared  specially  on  the  following  agreement: — "  Agree-  lauon,  thatf for 
ment  entered  into  this  4th  day  of  July.  1888,  between  *^^*:'y  -ere,  wd 

^  •^  •  '  80  in  proportion 

Amos  Greenslade,  of  the  city  of  BrisioL  and  John  Tap-  ft>f  • !«"  q»»an- 

-__-_.,  __,  ^    l^     tityoftheUnd 

seotig  of  Mtneneadf  m  the  county  of  Somerset  A.  G.  which  the  lessee 
agrees  to  let,  and  J.  T.  agrees  to  take,  the  estate  at  Per-  t'^^tJ^rh^ 
riion,  now  in  the  occupation  of  J.  and  T.  Rew.  for  the  term  *"y  ®*"  P*'- 

*^  son  without  the 

of  se^en  years  from  the  89th  of  September  next,  at  the  an-  consent  of  the 
nual  rent  of  85/.,  clear  of  all  taxes,  rates,  tithes,  high  rent,  dldonairent^  ~ 
and  land  tax  whatsoever,  the  lease  to  be  drawn  by  Mr.  J*.®"*,^  ^  f*^^- 

'  ^  The  tenant  un- 

TapwortKs  attorney  in  the  precise  terms  of  the  lease  now  dertook  to  use, 
existing  between  the  said  Messrs.  Rew  and  the  said  Amos  and  manure  the 
Greenslade,  except  that  the  said  John  Tapscott  is  to  find  1*°  he  ^tom^of 
reed  for  thatchiniif,  by  the  said  Amos  Crreenslade*s  pay-  ^**«  country. 

°'     ^  ^  ^      The  tenant, 

ing  for  laying  up;  and  also,  except  that  the  lease  is  to  witiiout  the  con- 
become  void  on  the  said  John  Tapscott  dying  previous  to  f^^  ^suffered*  ' 
it.  expiration.  '' Amo,  Greenslade."    ^l^^l'' 

tions  of  the 
land  for  the 
purpose  of  rais- 

Tbe  part  of  the  lease  to  the  Messrs.  Rew,  material  to  '"s  « potato 

the  question  now  raised,  was  the  reddendum,  ^'yielding  and  proved  to  he 

paying  yearly,  during  the  said  term,  the  yearly  rent  of  80/.,  J^e  ^nTy  for 

&C.,  and  also  the  further  yearly  rent  of  10/.  for  every  acre,  fa"nc»  to  pur- 
sue that  course; 
and  so  m  proportion  for  any  less  quantity  of  any  part  of  —Held,  that 

-1  J  ..  .  jL-i_*.i.  -J    the  Undlord  was 

the  meadow  or  ancient  pasture  ground  which  the  said  entiUed  to  the 
J.  R.  and  T.R.  shall  plough,*'  &c., "  or  which  he  or  they  f^^f  ^f^**  ^J^J**' 
shall  let,  assign,  or  demise,  or  suffer  to  be  occupied  by  any  occupation  of 
other  person  without  the  consent  in  writing  of  the  said  other^persLs. 
J.  6.  first  obtained,  such  additional  rent  to  be  payable 
from  thenceforth  quarterly,  at  the  times  of  payment  of  the 
rent  aforesaid,  during  the  then  remainder  of  the  said 
term."   There  was  also  (amongst  others)  a  covenant  '*  that 
they  the  said  J.  R.  and  T.R.  should  not,  nor  would,  do  or 
commit,  or  suffer  to  be  done  or  committed,  any  wilful  or 
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Bxch.  of  Pleat,  voluntary  waste,  spoil,  or  destruction  on  the  said  premises, 

^  '  ^    or  any  part  thereof,  during  the  said  term,  but  should,  on 

Oreenslade    the  contrary,  use,  occupy^  dress,  and  manure  the  same  in 

Tapscott.     the  manner  aforesaid,  and  according  to  the  custom  of  the 

country i  and  the  rules  of  good  husbandry." 

The  first  breach  assigned  in  the  declaration  was  as 
follows: — That  the  defendant,  on  &c.,  did  let  and  demise 
to  certain  persons,  and  did  suffer  to  be  occupied  by  such 
persons,  from  &c.,  up  to  and  until  &c.,  divers,  to  wit, 
three  acres  of  land,  parcel  of  the  said  premises,  in  certain 
parts  and  proportions  by  such  persons  respectively,  that 
is  to  say,  the  said  defendant  did  let  to  and  suffer  to  be 
occupied  by  one  W.  6.  a  certain  part,  to  wit,  twenty-two 
yards  of  the  said  premises,  &c.  &c.,  without  the  consent  in 
writing  of  the  said  plaintiff  first  obtained,  and  that  thereby 
an  additional  yearly  rent  of  &c.  became  due  and  payable 
to  the  said  plaintiff  by  &c.  The  defendant  pleaded  the 
general  issue. 

At  the  trial  before  Williams^  B.,  at  the  last  Spring  As- 
sizes for  the  county  of  Somerset,  it  was  proved  that  the 
defendant  had  permitted  several  persons  to  take  small  por- 
tions of  the  demised  premises,  for  the  purpose  of  raising 
crops  of  potatoes.  The  land  was  used  for  this  purpose 
about  six  months,  and  was  delivered  up  again  in  the  month 
of  October.  After  the  potatoes  were  taken  out  wheat  was 
sown.  Evidence  was  given  that  it  was  the  custom  of  the 
country  for  farmers  to  let  out  their  land  in  this  manner, 
for  the  purpose  of  raising  a  crop  of  potatoes.  The  learned 
Baron  stated  it  as  his  opinion,  that  the  suffering  the 
persons  to  use  the  land  in  the  manner  described  was  a 
breach  of  the  agreement ;  and  a  verdict  was  accordingly 
found  for  the  plaintiff,  with  15/.  damages,  being  the 
amount  of  half-a-year's  increased  rent  for  three  acres  of 
land.  A  rule  having  been  obtained  in  Easter  Term  for  a 
new  trial — 
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FoUeti  now  shewed  cause, — ^The  only  question  is,  whe-  Esek.  of  pum, 
Iber  the  persons  who  were  permitted  by  the  defendant  to  -* 

use  different  portions  of  the  land  for  the  purpose  of  raising  Grbehsladb 
potatoes  were  not  occupiers  of  the  land  within  the  mean-  Tapscott. 
ing  of  that  term^  as  used  in  the  lease.  In  case  of  an  entry 
upon  the  land  by  a  stranger,  they  and  they  only  could 
have  maintained  trespass.  The  lease  contemplates  a  divi- 
sion of  the  land  in  these  small  portions  as  prejudicial  to 
the  landlord,  for  it  imposes  an  additional  rent  for  every 
acre  so  occupied,  and  so  in  proportion  for  any  less  quau' 
tUy.  It  is  unnecessary  to  trouble  the  Court  with  further 
arguments,  the  statement  of  the  facts  is  sufficient. 

Coleridge^  Serjt.,  and  Bcdly  conird. — The  proper  test 
for  deciding  this  question  is  not,  whether  the  persons  who 
nused  the  crops  of  potatoes  were  occupiers,  but  whether 
they  were  such  occupiers  as  are  contemplated  by  the 
lease  (a).  The  words  are,  ''  or  which  he  or  they  shall  let^ 
assign,  or  demise,  or  suffer  to  be  occupied  by  any  other 
person,  without  the  consent  in  writing,*'  &c.  Now,  the 
use  made  of  the  land  for  raising  potatoes  was  not  such  an 
occupation  as  was  intended  by  these  words.  In  Doe  d. 
PUi  V.  Laming  {b),  the  tenant  covenanted  '*  not  to  grant 
any  under-lease  or  leases  for  any  term  or  terms  whatso- 
ever, or  let,  assign,  transfer,  or  set  over,  or  otherwise 
part  with  the  said  messuage,  &c.,  or  his  or  their  terms  or 
interest  by  the  said  indenture  granted  or  intended  so  to 
be,  or  any  part  thereof,  without  the  special  licence,'*  &c. 
It  appeared  that  a  clerk  in  the  Post-office  had  lodged 
above  a  twelvemonth  in  a  room  in  the  coffee-house,  (the 
demised  premises),  of  which  he  had  exclusive  possession. 
Lord  EUenborough  said,  that  the  covenant  could  only 
extend  to  such  an  under-letting  as  a  licence  might  be  ex- 

(a)  As  to  the  principle  of  con-  4  Dowl.  &  Ryl.  229;  Church  t. 

struction  to  be  applied  to  these  Brown,  15  Ves.  265. 
covenants,  see  Cfutoe  v.  Bughy,         ip)  A  Camp.  77* 
3Wil8.  234;  Sir  W.  Blac.  706; 
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^'«*- ^  P^*^t  pected  to  be  applied  for,  and  who  ever  heard  of  a  licence 
v^..^^^^^  for  a  landlord  to  take  in  a  lodger.  That  was  at  least  as 
ORBEKttADB  stroHg  SL  casc  as  the  present  in  favour  of  a  breach,  for  it 
Tapscott.  was  found  that  the  lodger  was  in  exclusive  possession  (a). 
If  so,  he  might  have  maintained  trespass,  which  in  this 
case  has  been  made  the  test  of  occupation.  In  Doe  d. 
Pitt  V.  Hogg  (6),  where  the  covenant  was  "  not  to  let,  set, 
assign,  transfer,  or  set  over,  or  otherwise  part  with,  the  pre- 
mises demised,  or  the  lease!'  the  C!ourt  held,  that  the  de* 
positing  of  the  lease  as  a  security  was  not  a  breach  of  the 
covenant.  Abbott,  C.  J.,  said,  '*  I  am  clearly  of  opinion, 
that  the  effect  of  the  covenant  is  only  to  restrain  the  lessee 
from  completely  alienating  the  legal  interest  in  the  pre- 
mises, to  the  prejudice  of  the  landlord,  without  his  consent 
in  writing  (c).  Here,  the  meaning  of  the  words  is,  that  the 
tenant  shall  not  part  with  the  entire  occupation  of  the  pre- 
mises, and  not  that  he  shall  not  allow  them  to  be  used  in  the 
mode  in  question,  which  is,  in  fact,  beneficial  to  the  land, 
as  preparing  it  for  a  subsequent  wheat-crop.  The  clause 
as  to  **  occupation  "  must  be  construed  with  reference  to 
other  parts  of  the  lease;  and  from  one  of  the  covenants  it 
appears,  that  the  defendant  was  to  occupy  the  lands  ac^ 
cording  to  the  custom  of  the  country.  Now,  it  was  proved 
at  the   trial,   that  the  custom  of  the  country  was,  for 

(a)  But  see  JRoe,  leuee  of  sxoe  occupatioii  of  part  by  another 
Dinghy,  v.  Sak»^  1  M.  &  S.  298,  person."  Hex  v.  St.  Nicholas,  Ro- 
where  parting  mth  the  exclusive  Chester,  5  B.  &  Adol.  229. 
pastetsian  of  part  of  the  premises  {b)  4  Dowl.  h  Ryl.  226. 
was  held  to  be  a  breach  of  a  si-  (c)  BayUy,  J.,  cites  the  follow- 
milar  covenant  The  same  con-  ing  passage  from  Crtttoe  v.  Bughy, 
struction  has  been  applied  to  the  (3  Wils.  234,  Sir  W.  Blac.  766), 
Stat.  1  Will.  4,  c.  18,  whichrequires  v^hich  clearly  distinguishes  Doe  v. 
that  the  house  shall  be  "  actually  Hogg  from  the  principal  case, 
occupied"  under  the  yearly  hir-  <<  The  lessor,  if  he  pleased,  might 
ing.  Tatm^ofi,  J.,  says,  "Wecan-  certunly  have  provided  against 
not  say  that  the  pauper  actually  ony  change  of  occupancy ,  as  well  as 
occupied  a  separate  and  distinct  against  assignment;  but  he  has 
dwelling-house  under  the  yearly  not  done  so  by  words  which  ad- 
hiring,  when  there  was  an  exclu-  mit  of  no  other  meaning." 
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farmers  to  permit  a  portion  of  their  land  to  be  appropri**  ^ck.  of  Pkatf 
ated  in  the  same  way  as  was  done  by  the  defendanti  in     ^      ^  '  ^ 

small  lots  to  different  persons,  for  raising  a  potato  crop,  Grsemslam 
and,  therefore,  the  defendant  has  only  acted  in  pursuance      TAarsoorr. 
of  the  authority  expressly  given  him  by  the  lease. 

Parkr,  B. — This  was  an  action  of  assumpHtf  brought 
upon  an  agreement,  referring  to  the  terms  of  a  former 
lease,  in  which  the  tenant  engaged,  that,  in  case  he  should 
let,  assign,  or  demise,  or  suffer  to  be  occupied  by  any  other 
person,  without  the  consent  in  writing  of  the  landlord,  any 
part  of  the  meadow  or  ancient  pasture  ground  demised, 
he  should  pay  an  additional  rent;  and  the  question  is, 
whether,  under  the  circumstances,  there  has  been  ''a 
suflfering  to  be  occupied  ?  **  The  act  done  by  the  tenant 
may  possibly  not  fall  within  any  of  the  words,  **  letting,'* 
"  assigning,"  or  "  demising;"  but  I  think  it  impossible  not 
to  consider  the  permitting  these  parties  to  come  in  and 
use  the  land  in  the  manner  described,  as  suffering  them 
to  occupy.  Such  an  occupation  as  this,  for  twelve  months, 
would  have  conferred  a  settlement,  and  the  party  in  occu- 
pation would  be  the  only  person  entitled  to  maintain  tres- 
pass for  an  injury  done  to  the  possession.  The  case  of 
Doev.  Hogg  is  distinguishable;  but  it  is  more  di£Scult  to 
say,  that  Doe  v.  Laming  is  not  applicable.  There,  how- 
ever,  the  demise  was  of  a  coffee-house,  and,  unless  there 
was  a  distinct  agreement  with  the  lodger  for  the  occupa- 
tion of  the  particular  room,  it  may  be  said  he  had  not 
such  an  exclusive  possession  of  it  as  would  have  entitled 
him  to  maintain  trespass.  If  there  had  been  any  such  dis- 
tinct demise,  then  it  would  have  resembled  the  case  of  a 
ready-furnished  lodging,  and  the  act  might  have  come 
within  the  terms  of  the  covenant.  In  this  view,  the  case 
of  Doe  V.  Laming  may  be  supported;  but  I  cannot  say 
that  the  grounds  upon  which  Lord  Ellenborough  decided 
that  case  appear  to  be  satisfactory  to  my  mind. 

BoLLANo,  B. — I  am  of  opinion,  that  a  breach  of  the 
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^^'^^^*  agreement,  not  to  suffer  other  persons  to  occupy  the  land, 

V      V  '  '^     ^as  proved*    With  regard  to  the  argument  derived  from 

Qebkmsladb    the  custom  of  the  country,  it  may  have  been  in  conse- 

Tapscott.     quenc^  of  that  very  custom,  and  to  prevent  its  operation, 

that  the  clause  as  to  occupation  was  introduced.    I  think 

it  the  safest  course  to  adhere  to  the  ordinary  meaning  of 

the  word  *'  occupy,**  which  includes  such  a  use  of  the  land 

as  that  in  question  (a). 

Alderson,  B. — I  am  of  the  same  opinion.  It  seems 
to  me  that  the  words,  **  according  to  the  custom  of  the 
country,"  refer  to  the  mode  of  cultivation,  and  not  to 
the  practice  of  suffering  the  lands  to  be  occupied  in  the 
manner  in  question.  The  fact  of  the  existence  of  such  a 
custom  may  have  been  the  very  ground  upon  which  the 
proviso,  with  regard  to  the  occupation  of  the  premises  by 
other  persons,  was  inserted.  That  clause  could  have  been 
framed  in  no  other  way  by  a  person  desirous  of  excluding 
the  operation  of  the  custom.  The  settlement  cases  are  al- 
most identical  with  the  present;  and  it  may  have  been  ex- 
pressly with  a  view  to  those  cases,  that  the  parties  have 
inserted  the  clause  in  question.  There  is  no  doubt  that 
the  land  was  occupied,  and  that  it  was  occupied  without 
the  landlord's  licence.  I  give  no  opinion  upon  the  autho- 
rity of  Doe  V.  Laming^  which  may,  perhaps,  be  supported 
upon  the  peculiar  facts  of  the  case. 

GuRNEY,  B. — It  seems  to  me,    that  the  clause  was 

framed  for  the  very  purpose  of  providing  for  the  case 

which  has  occurred. 

Rule  discharged. 

(a)  "  The  meaning  of  the  word  ted,  or  to  give  a  right  of  voting,  or 

'occupied '   may  vary  according  to  make  a  party  liable  to  the  re- 

to  the  occasion,  or  the  subject-  lief  of  the  poor,  is  no  test  of  its 

matter.    The  meaning,  therefore,  meaning  in  this  particular  case, 

which  it  has  received  in  consider-  (A  question  on  the  stat.  1  WUl,  4, 

ing  what  occupation  is  necessary  c.  18)— Per  Denman,  C.  J.    lUx 

to  constitute  a  mansion-house,  in  v.  St.  NichoUUf  Rocheiter,  5  B.  & 

which  burglary  may  be  commit*  Adol.  226. 
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EreJL  rf  Pkai^ 
1834. 

Neale  r.  M'Kenzie.  ^     v^     -^ 

Declaration  in  trespass  for  breaking  and  entering  Where  a  defen- 
the  dwelling-house,  and  seizing  and  detaining  the  goods  sutute  gire 
oftheplaintiflf.  ^^V:^": 

dence  under  the 

Cleasby  obtained  a  rule  to  plead  several  matters,  viz.  S^°^uf ^tte 
notguiUy^  and  a  justification  for  entering  the  house  as  P*"?"*Jf* 
landlord,  to  seize  the  goods  on  a  distress  for  rent  in  ar-  geneni  inue 
rear,  {Gumetf,  B.,  having  refused  to  allow  it  to  be  had  at  ^i  pieaofjiu^ 
chambers).  «^«««*«°- 

Comyn  shewed  cause,  and  contended  that  the  Court 
ought  not  to  permit  the  two  pleas.  By  the  stat.  11  6eo.S, 
c  19,  s.  21,  the  defendant  could  give  all  the  special  matter 
in  evidence  under  the  general  issue,  and  by  the  new  rules 
H.  T.  4  WiU.  4 — "  Pleas  founded  on  one  and  the  same 
subject-matter,  varied  in  statement,  description,  or  circum- 
stances only,  are  not  to  be  allowed." 

Cleasby f  contrh^  contended  that  the  new  rules  made  no 
difference.  The  defendant  is  entitled  to  deny  trespasses, 
and  justify  them.  He  denies  them  by  the  general  issue, 
and  justifies  them  by  the  plea.  By  the  stat  1 1  Geo.  2, 
c  19,  it  is  lawful  for  him  to  give  the  special  matter  in  evi- 
dence under  the  general  issue ;  but  he  is  not  compelled 
to  do  so.  It  is  an  advantage  to  him  to  plead  specially,  be- 
cause it  narrows  his  proof;  and  the  commencement  of 
the  fifth  rule,  H.  T.  4  WiU.  4,  shews  that  the  object  of 
the  new  rules  was  to  bring  to  the  knowledge  of  the  parties 
the  facts  intended  to  be  disputed.  If  he  is  confined  to  the 
general  issue,  he  will  be  compelled  to  go  to  trial  prepared 
to  prove  every  thing. 

Lord  Ltndhurst,  C.  B. — ^You  must  make  your  elec* 
tion.  If  you  plead  the  plea  of  the  general  issue  given  to 
you  by  the  statute,  you  must  take  it  with  all  its  incon- 
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£*ch.^  Pitas,  veniences.  We  have  been  obliged  by  the  statute  to  ex- 
cept from  the  operation  of  the  new  rules  cases  in  which 
the  right  of  pleading  the  general  issue  is  given  to  parties 
by  statute*  It  has  been  said,  that  the  defendant  was 
entitled  to  these  two  pleas  before  the  new  rules,  and  that 
the  new  rules  make  no  difference;  but  he  was  not  so  en- 
titled without  the  leave  of  the  Court,  which  has  always 
had  the  power  of  limiting  the  party  to  the  general  issue  if 
they  think  fit*  You  must  make  your  election,  but  you 
may  have  twenty-four  hours  to  do  it  in. 

Rule  discharged,  without  costs. 


LoRYMER  V.  Stephens. 
There  being      ASSUMPSIT  for  money  paid,  money  lent,  money  had 

mutiuu  ftccountB 

between  J.  and  and  received,  and  on  an  account  stated.  Plea — ^the  general 
met  Cm  ^/  issue,  with  notice  of  set-ofi.  At  the  trial  before  Mr.  Baron 
brother,  to  set-    Williams^  at  the  Somerset  Lent  Assizes,  it  appeared  that 

tie  them.     Two  ^    \  »  rr 

accounts  were  the  plaintiff  had  been  engaged  by  the  defendant  as  cap- 

iiie  first  ran-'  tain  of  A  vessel  belonging  to  the  defendant.    He  remained 

itemf of  money  ^^  ^^^  Tf^^  '**  *®  defendant's  service;  at  the  expira- 

received  by  B.  tion  of  which  time,  he  returned  to  Bristol.    Upon  his 

tied  and  sign-  return,  ft  meeting  took  place  between  him  and  the  plain- 

ct^«i*^"°^  tiff's  brother,  who  produced  a  debtor  and  creditor  ac- 

duced  another  eouot,  in  which  the  defendant  was  debited  with  a  sum 

account  be- 
tween the  par-    of  730/.  11^.  lOo.  for  money  received  by  him  for  the  de- 

other^mSl"*    fcndftot,  aod  had     credit  for  various  sums  from  plamtiff 

''uto?  Md^re-    ^"  disbursemento,  &c.    The  balance  upon  the  face  of  this 

fused  to  setue.    account  in  favour  of  the  plaintiff  was  3701.  Os.  6d.    This 

was  given  of      accouut  wsB  Signed  by  the  defendant.    At  the  same  inter- 

re^vld^but^e  ^**^»  '^®  plaintiff's  brother  produced  another  account  re- 

^hT^/T'^^^*    lating  to  the  defendant's  claim  upon  the  plaintiff  for  wages; 

titled  to  recover  but  the  defendant  would  not  assent  to  it,  saying  that  he 

for*mone3^*ad    ™**s^  ^'^  '^^^  **»  *"**  '^*^  ^^  would  retum  next  morning 

and  received,      ^j.  eleven  o'clock,  which  he  omitted  to  do.     Both  these 

accounts  being  produced,  the  learned  Baron  was  of  opin- 
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ion  that  there  was  no  evidence  of  a  settled  account,  and  ^*^\^/^"* 
the  plaintiff  was  accordingly  nonsuited.   In  Easter  Term  ^ 

last,  Erie  having  obtained  a  rule  for  a  new  trial —  Lortmee 

Stepbcii*. 
FoUett  now  shewed  cause. — Both  the  papers  in  ques- 
tion, which  constitute  only  one  account,  were  prepared  by 
the  plaintiff.  On  the  defendant's  return,  he  meets  the 
plaintiff's  brother,  and,  first,  one  of  the  papers,  (which 
does  not  contain  all  the  transactions  between  the  parties), 
and  then  the  other,  (which  contains  the  remainder  of  the 
transactions),  are  produced.  To  the  correctness  of  the  first, 
the  defendant  assents,  and  signs  it ;  and,  on  the  face  of 
that  contract,  there  is  a  balance  against  him  of  370/.  0«.  Qd. 
But,  when  the  other  paper  containing  the  account  of 
wages  is  produced,  he  demurs  to  it,  and  refuses  his  as- 
sent. Now,  the  state  of  accounts  in  the  first  paper  must 
be  affected  by  that  in  the  second,  and,  in  refusing  his  as- 
sent to  the  latter,  the  defendant  refused  also  to  recognise 
the  former.  The  whole  was  one  transaction,  and  the  two 
papers  cannot  be  considered  apart.  It  is  precisely  the 
same  thing  as  if  the  plaintiff  had  opened  his  ledger,  and 
exhibited  part  of  the  account  in  one  page,  to  which  the 
defendant  assents,  and  part  in  another,  which  he  disputes. 
Could  it  be  contended,  that  the  amount  appearing  at  the 
bottom  of  the  first  page  might  be  recovered  under  the 
account  stated?  [Parker  B. — Supposing  that  the  plain- 
tiff cannot  recover  on  the  account  stated,  there  is  a  count 
for  money  had  and  received;  and  the  defendant,  on  the 
first  account,  has  admitted  a  much  larger  sum  due  as 
money  had  and  received  than  the  balance  claimed  by  the 
plaintiff]  The  question  would  still  remain  the  same — 
Whether  this,  being  all  one  transaction,  and  the  defen- 
dant having  disputed  the  correctness  of  part  of  the  ac- 
count, can  be  taken  to  have  assented  to  any  p(N*tion  of  it? 
There  was  no  other  proof  of  money  had  and  received,  but 
the  admission  of  the  defendant,  and  that  admission  was 
not  sufiicient. 
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^*^\£r^'*      iSrfe,  contrh,  was  stopped  by  the  Court. 

"^ ^""^ 

LoRTMEt  Parke,  B. — ^There  was  a  distinct  admission,  in  the  first 
Stephens,  ^^count,  of  upwards  of  700/.  being  due  to  the  plaintiff  for 
money  had  and  received  by  the  defendant  to  his  use*  This 
admission  stands  altogether  independent  of  the  account 
stated,  and  the  plaintiff  was  entitled  to  recover  upon  the 
count  for  money  had  and  received. 

Alderson,  B. — A  particular  account  is  struck  between 
the  parties,  charging  and  discharging,  and  is  signed  by 
the  defendant.  This  account  contains  various  items  for 
money  had  and  received  by  the  defendant  for  the  plaintiff. 
Surely,  that  is  sufficient. 

Rule  absolute. 


Hammond  v.  Thorpe. 

Where  an  acUon  JL  HESIGER  had  obtained  a  rule  calling  upon  the 
attom^  with^  plaintiff's  attorney  to  shew  cause  why  he  should  not  pay 
out  the  plain-     ^q  ^^  defendant  the  costs  incurred  by  him  m  defending 

tiff's  content,  ^  ® 

andthedefen-     this    action.     The  affidavits  stated,  that  the  plaintiff's 

agrees  to  with-    attorney  had  procured  the  plaintiff,  who  was  an  illiterate 

Oo*iirt*wm°no?*  person,  to  sign  a  paper  giving  him  authority  to  bring  the 

order  the  attor-    action,  without  acquainting  him  with  the  object  and  intent 

the  plaintiff  to     of  the  Writing,  and  that  the  plaintiff  had  never^  in  fact, 

th/defendanu     authorized  the  bringing  of  the  action;  that  at  the  trial 

of  the  action,  which  was  a  trespass  quare  clausum  /regitf 

to  which  the  defendant  pleaded  leave  and  licence,  upon 

the  suggestion  of  the  learned  Judge  before  whom  it  was 

tried,  a  juror  was  withdrawn. 

Erie  now  shewed  cause,  upon  affidavits  contradicting  in 
many  material  respects  those  upon  which  the  rule  had 
been  obtained. 
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^  1834. 


Alderson,  B.  (a). — Independently  of  the  disputed  Hammond 
facts,  the  question  is,  whether,  after  the  defendant  by  con*  thorpb. 
senting  that  a  juror  should  be  withdrawn  had  agreed  to 
pay  his  own  costs,  can  now  come  forwards  and  claim  them 
from  the  plaintiff's  attorney  T  There  b  no  instance  of  such 
an  application  ever  having  been  granted.  If  the  trial  had 
proceeded,  and  the  defendant  had  obtained  a  verdict,  and 
the  plaintiff  had  been  insolvent  and  unable  to  pay  the  defen- 
dant's costs,  the  latter  might,  upon  the  grounds  stated, 
have  applied  to  the  Court  to  place  the  attorney  in  the  si- 
tuation of  the  plaintiff,  and  make  him  liable  to  the  costs 
to  which  the  defendant  had  been  put;  but  here  the  defen- 
dant has  chosen  by  his  agreement  to  take  his  own  costs 
upon  himself,  and  he  cannot  afterwards  charge  another 
person  with  the  burthen.  [The  Court  likewise  expressed 
an  opinion  that  the  affidavits  in  support  of  the  rule  had 
been  answered.] 

The  rest  of  the  Court  concurring,  the  rule  was  dis- 
charged with  costs. 

(a)  Lord  C.  B.  LyndhurH  had  left  the  Court. 


Patmore  v.  Colburn. 

Assumpsit.— The  first  two  counts  of  the  declaration  On  the  28th 
were  framed  upon  the  agreement  of  the  S8th  May,  1831,  intcf  kn  agrec^^ 

inent  with  B,, 
for  tweWe 
months,  for  the  performance  of  various  literary  labours,  to  be  thereafter  indicated  by  B,;  A,  to  re< 
cciTe  from  B.  for  the  said  literary  labours  the  sum  of  uz  guineas  per  week,  and  not  to  engage,  dur* 
ing  the  twelve  months,  in  any  publication  similar  to  the  one  of  which  B.  was  the  proprietor.  On 
the  14th  October  in  the  same  year,  a  new  agreement  was  entered  into  by  the  parties,  in  which  A, 
■gfsed  to  cdice  the  Comrt  Jfmrual,  and  to  devote  all  his  time  and  attention  to  the  same,  except  the 
boon  he  had  already  engaged  to  devote  to  the  superintending  of  the  C.  P.  (a  publication  with  which 
B.  was  not  oannccted),  at  a  salary  of  )0^  per  week: — HeU^  that  the  second  agreement  superseded 
the  first;  and  that  A»  eould  not  recover  the  six  guineas  par  week  for  the  remainder  of  the  twelve 
oMNiflhs  after  the  second  agreement  came  into  operation. 

▼OL.  I.  F  C.  M.  R. 
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Exeh.  of  pieoM,  hereafter  set  out;  and  the  breach  assigned  in  both  was  the 
not  paying  to  the  plaintiff  the  sum  of  six  guineas  per 
week  during  the  twelve  months.  The  third  and  fourth 
counts  were  framed  upon. the  agreement  (also  set  out 
hereafter)  of  14  th  October ^  1831;  and  the  breach  in  all 
these  counts  was,  the  non-payment  of  the  sum  of  lOl.  per 
week,  and  the  discharging  the  plaintiff  from  his  employ- 
ment under  the  latter  agreement  without  proper  notice. 
Plea — the  general  issue. 

At  the  trial,  at  the  Middlesex  Sittings  after  Trinity 
Term,  1833,  before  Vaughan,  B.,  a  verdict  was  found  for 
the  plaintiff,  with  liberty  for  the  defendant  to  move  to  en- 
ter a  nonsuit.  It  appeared  on  the  evidence,  that,  if  the 
second  contract  operated  to  supersede  the  first,  there 
would  be  nothing  due  from  the  defendant  to  the  pliuntiff. 
In  Michaehnas  Term  last, 

Follett  obtained  a  rule  to  shew  cause  why  the  verdict  for 
the  plaintiff  should  not  be  set  aside,  and  a  nonsuit  entered. 

The  agreement  of  the  28th  May^  1831,  was  in  the 
following  words: — 

''Memorandum  of  an  agreement  made  this  day  between 
Peter  Geo.  Patmoret  Esq.,  on  the  one  part,  and 
Henry  Colburn  on  the  other  part. 

"  The  said  Mr.  Patmore  agrees  to  enter  into  an  agree- 
ment for  twelve  months  with  the  said  Mr.  Colburn  for  the 
performance  of  various  literary  works  to  be  hereafter  in- 
dicated by  the  said  Mr.  Colburn. 

'*  The  said  Mr.  Patmore  to  receive  from  the  said  Mr. 
Colburn  for  the  said  literary  labours  the  sum  of  six  gui- 
neas per  week. 

**  Should  any  difference  of  opinion  arise  as  to  Mr.  Pa#- 
more's  performing  his  present  engagement  to  the  full  ex- 
tent, as  equivalent  to  such  sum  of  six  guineas  per  week,  the 
matter  to  be  referred  to  two  indifferent  literary  persons, 
one  to  be  named  by  each  party,  whose  award  is  to  be  final. 
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"  It  is  further  agreed  between  the  said  parties,  that  Mr.  Exdh.  of  Pieas, 
Paimore^  having  been  connected  with  the  Court  Journal^ 
shall  not,  during  the  above-mentioned  period  of  twelve 
months,  engage  in  any  other  similar  publication;  but  that, 
at  the  end  of  six  months  from  the  present  date,  he  .shall 
be  at  liberty  to  purchase  such  share  of  the  journal  as  may 
hereafter  be  agreed  upon  at  the  present  estimated  value 
of  5,000/.  for  the  whole  property,  such  share  not  to  be  less 
than  one  fifth  of  the  whole. 

^'  It  is  also  finally  agreed,  that  Mr.  Paimore  shall  abandon 
all  hostile  proceedings  against  Mr.  ColburHf  and  that  Mr. 
Colbum  on  his  part  shall  abandon  all  pecuniary  claims  on 
Mr.  Paimore  up  to  the  present  period. 

"P.  G. Paimore, 
"  Henry  Colbum:' 

The  agreement  of  the  14th  October,  1831,  was  as 
follows : — 

'^  This  agreement  is  made  this  day  between  Henry  Col' 
hum,  of  New  Burlington  Street,  publisher,  of  the  one 
part,  and  Peter  George  PcUmore,  of  Craven  Hill,  Gent.« 
of  the  other  part 

**  The  said  Peter  G.  Paimore  hereby  agrees,  on  or  be- 
fore the  12th  day  of  November  next,  to  take  upon  himself 
the  various  duties  of  editing  the  publication  called  the 
Court  Journal,  now  the  entire  property  of  the  said  Henry 
Colbum;  to  devote  all  his  time  and  attention  to  the  same, 
save  and  except  the  hours  he  has  already  engaged  to  de- 
vote to  the  superintendence  of  the  County  Press,  and 
which  hours  are  not  to  be  increased  beyond  those  at  pre- 
sent required  on  the  Saturday  and  Monday  in  each  week, 
so  that  they  shall  not  interfere  with  the  time  and  attention 
necessary  to  be  given  to  the  Court  Journal.  And  the  said 
Peter  Geo.  Paimore  hereby  undertakes  the  literary  ma- 
nagement of  the  said  Court  Journal,  and  to  prepare  for 
the  press  all  articles  and  matters  belonging  thereto  to  the 

p2 
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^^l^'^  best  of  hk  abflity,  and  to  the  satisfiu^on  of  the  said 
Henry  CoUmrn;  to  write  on  the  average  one  original  ar- 
ticle weekly,  also  the  reriews  and  articles  of  frshion, 
musicj  literatore,  the  drama,  fine  arts,  digest  of  political 
erents ;  to  select  firom  other  journals  all  that  may  be  foond 
suitable  for  the  pages  of  the  Couri  Journal,  and  generally 
to  contribute  to  the  utmost  of  his  power  to  the  interest 
and  success  of  the  said  joumaL 

**  That  the  said  Henry  CoUmm  shall  pay  to  the  said 
Peter  Creo.  Paimore,  for  such  editing,  management,  and 
writings,  at  the  rate  of  10/.  per  week,  in  quarterly  pay- 
ments. 

''  That,  anticipating  the  successful  result  and  exertions 
of  the  said  Peter  Geo.  Patmore  in  favour  of  the  said 
journal,  this  agreement  is  entered  into  between  the  par- 
ties in  full  confidence  of  its  becoming  a  permanent  one, 
although  it  is  for  the  present  agreed  upon  that  it  shall  be 
legally  binding  for  one  year,  and  subject  at  that  period, 
or  any  more  remote  one,  to  be  terminated  by  either  party 
on  giving  three  months'  notice  to  the  other. 

"  That,  with  a  view  to  render  still  more  permanent  the 
interest  of  the  said  Peter  Geo.  Patmore  in  the  said  journal, 
it  is  hereby  agreed,  that,  on  or  before  the  expiration  of 
the  said  year,  or  at  any  subsequent  period  whilst  he  re- 
mains editor  on  account  of  the  said  Henry  Colbum,  that 
the  said  Peter  Geo.  Patmore  shall  have  the  option  of  pur- 
chasing a  quarter  share  of  the  said  journal,  at  the  present 
estimated  price  of  1,000/.,  whatever  higher  value  it  may 
be  of  at  such  future  period. 

*^  It  is  also  hereby  expressly  agreed  upon,  that  political 
controversy  and  party  politics  shall  form  no  part  of  the 
said  journal,  without  the  consent  of  the  said  Henry  Col' 
bum,  and  the  most  perfect  impartiality  be  adopted  in  the 
literary  and  critical  departments. 

'*  It  is  also  hereby  agreed,  that  the  free  admissions  to 
theatres  and  other  pubKc  places  of  amusem^at,  and  all 
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books^  prints,  «nd  publications,  sent  for  the  purpose  of  -SmA.  «/  PUat, 
leviewing,  shall  be  equally  ditided  between  the  said  par-  - 

ties  for  their  mutual  use  and  couTenience.  Patmoeb 

"  In  witne 
their  hands. 


"  In  witness  whereof  the  said  parties  have  hereunto  set      Colburn. 


"  P.  G.  Patmore, 
"  Henry  Colburn.'' 

hee  now  shewed  cause. — The  agreement  between  the 
phuntiff  and  the  defendant  of  the  28th  May,  1831,  was, 
that  the  latter  should  employ  the  former  for  twelve  months 
certain,  at  the  rate  of  six  guineas  per  week,  and  there  was 
nothing  to  put  an  end  to  the  contract  before  the  determina- 
tion of  that  period.  The  terms  of  the  agreement  shew  that 
it  was  intended  to  be  a  contract  for  a  term  certain.  The 
plaintiff,  who  had  been  employed  in  literary  undertakings 
of  the  same  nature,  agrees  that  he  will  not,  '^  during  the 
above-mentioned  period  of  twelve  months,  ei^age  in  any 
other  similar  publication."  The  remuneration  c«  the  part 
of  the  defendant,  therefore,  was  intended  to  be  co-exten- 
sive with  the  engagement  of  the  plaintiff  not  to  enter  into 
any  similar  undertaking.  If  construed  otherwise,  the 
plaintiff  might  have  been  compelled  to  relinquish  his  means 
of  subsistence,  while  the  defend^nt»  on  the  other  hand, 
might,  by  forbearing  to  employ  him,  have  discharged  him- 
self from  his  liability  to  pay  the  six  guineas  per  week.  It 
was  not  pretended  that  the  plaintiff  had  not  performed  all 
that  had  been  required  of  him  by  the  defendant,  or  that 
he  had  not  been  ready  and  willing  to  perform  his  duties 
under  this  agreement  for  the  whole  term  of  twelve  months; 
and,  if  he  was  ready  and  willing,  he  was  entitled  to  re- 
cover for  the  whole  term,  although  the  defendant  did  not 
choose  to  find  him  employment.  Gandall  v.  Poniigny  (a). 
[Aldersan,  B. — By  the  agreement  of  the  14th  October, 

(a)  4  Camp.  376.  Vide  ante,  p.  26. 
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Exek,  of  Pleat,  1831,  the  terms  of  the  contract  were  changed.  Can  both 
the  contracts  be  enforced  at  the  same  time?]  The  two 
agreements  are  not  inconsistent  with  each  other.  By 
the  second  contract  the  plaintiff  agrees  to  take  upon 'him- 
self the  various  duties  of  editing  the  Court  Journal,  and 
to  devote  all  his  time  and  attention  to  the  same,  except 
the  hours  he  has  already  engaged  to  devote  to  the  super- 
intendence of  the  County  Press.  There  is,  indeed,  no 
exception  of  the  time  which  he  was  to  devote  to  the  per- 
formance of  his  duties  under  the  first  agreement,  but  the 
reason  of  that  omission  is,  that  the  case  was  already  pro- 
vided for  by  the  express  agreement  of  the  parties,  and  did 
not  require  to  be  excepted.  [Alderson,  B. — If  he  was  to 
devote  all  his  time,  with  the  exception  of  that  bestowed 
upon  the  County  Press,  to  the  Court  Journal,  what  time 
has  he  to  give  to  the  performance  of  the  former  contract?] 
All  his  time  means  all  that  is  necessary  to  the  proper  con- 
duct of  the  journal ;  and  if,  by  extraordinary  diligence,  he 
accomplishes  all  that  is  so  necessary,  by  bestowing  less 
than  his  whole  time  upon  it,  the  remainder  is  at  his  own 
disposal  [Lord  Lyndhurst,  C.  B. — There  may  be  degrees 
in  the  mode  of  conducting  a  publication.  It  may  be  done 
toell,  or  better,  or  extremely  well,  and  the  defendant  may 
have  intended  to  exclude  every  question  of  this  kind  by 
stipulating  that  the  editor  should  devote  the  whole  of  his 
time  to  the  publication.  It  may  have  been  very  important 
that  his  whole  time  should  be  employed  upon  it,  in  polish- 
ing his  style,  obtaining  more  information,  &c.  It  might 
also  be  of  great  consequence  that  he  should  never  be 
tempted  to  neglect  the  Court  Journal,  to  employ  himself 
upon  other  publications.]  How  is  a  man's  whole  time  to 
be  computed?  Is  it  eight,  or  ten,  or  twelve  hours  in  the 
four-and-twenty?  [Lord  Lyndhurst,  C.  B. — If  Iwere  to 
engage  as  a  tutor,  to  devote  the  whole  of  my  time  to  the 
education  of  one  pupil,  could  I,  consistently  with  that  en- 
gagement, take  a  second  pupil?]     There  is  nothing  in  the 
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second  agreement  to  shew  that  it  was  intended  to  super*  £j^ch,  of  PUat, 

1834. 
sede  the  first,  nor  could  any  such  intention  be  gathered 

from  the  conduct  of  the  parties.  On  the  contrary,  it  was 
in  evidence,  that,  after  the  second  agreement,  the  plaintiff 
was  called  upon  by  the  defendant  to  perform  services 
which  did  not  come  within  the  terms  of  that  agreement. 
[Lord  Lyndhursi,  C.  B.«— There  was  nothing  to  refer  those 
services  to  the  first  agreement.  With  regard  to  them  the 
plaintiff  might  be  entitled  to  a  remuneration  on  a  quanium 
meruit.']  To  this  extent,  at  all  events,  the  plaintiff  is  enti- 
tled to  retain  his  verdict  (a). 

Folleii  and  Cowlings  canir&,  were  stopped  by  the  Court. 

Lord  Lyndhurst,  C.  B. — The  only  question  in  this 
case  is,  whether  the  first  agreement  of  May^  1831,  was 
subsisting  after  the  parties  had  entered  into  the  second 
agreement  of  October  in  the  same  year;  and  I  am  of  opin- 
ion that  it  was  not  a  subsisting  agreement  after  that  time. 
The  provisions  of  the  two  contracts  are  inconisistent  in 
many  respects,  and  the  second  could  not  be  operative  if 
the  first  were  still  in  existence. 

BoLLAND,  B. — I  am  of  the  same  opinion.  There  are 
various  inconsistent  stipulations  in  the  two  agreements. 
By  the  agreement  of  May,  the  plaintiff  was  to  be  at  li- 
berty to  purchase  such  share  of  the  journal  as  might 
thereafter  be  agreed  upon,  at  the  estimated  value  oi  Jive 
thousand  pounds  for  the  whole  property.  By  the  agree- 
ment of  October f  he  was  to  have  the  option  of  purchasing 
a  quarter  share  of  the  journal  at  the  estimated  price  of 
one  thousand  pounds,  whatever  higher  value  it  might  be 
of  at  that  period.     Then,  in  the  former  agreement,  there 

(a)  It  appeared,  that,  by  the  par-      agreements,  and  this  ground  was 
ticulars  of  demand,  the  plaintiff's      therefore  abandoned. 
claim   was  confined  to  the  two 
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^^\xu^^*  was  no  stipulation  as  to  the  whole  of  his  time,  and  no  ex- 
v._.^.^L/     ception  with  r^ard  to  the  soperintendenee  of  the  Qmmiy 
Patmoeb      Press.    These  circomstances  shew  that  the  first  contract 
CoLBURiu      could  not  be  intended  to  have  any  existence  after  the  se- 
cond came  into  operatiiHi. 

Aldbrson,  B. — ^The  second  contract  is  dearly  incon- 
sistent with  the  first.  By  the  first,  the  phintiff  was  only 
bound  to  devote  so  much  of  his  time  as  was  necessaiy  for 
the  performance  of  the  Tarions  literary  w«wks  to  be  indicat- 
ed by  the  defendant.  By  the  second  agreemoit,  he  under- 
takes to  derote  all  his  time  and  attention  (with  the  exception 
of  that  given  to  the  Commiy  Press)  to  the  duties  of  editing 
the  Couri  JoumaL  If  he  was  fo  devote  ike  whole  of  his 
time  to  this  object,  there  could  be  none  left  to  bestow  upon 
the  various  literary  works  mentioned  in  the  first  contract. 
The  stipulation  was  intended  to  prevent  the  temptation 
to  which  he  might  have  been  exposed  to  neglect  the  Court 
Journal,  had  he  been  allowed  to  engage  in  other  Hterary 
undertakings.  When  he  performed  other  services  for  the 
defendant  not  under  the  second  agreement,  it  was  with 
the  defendant's  assent,  who  must  have  agreed  on  those 
occasions  to  wsdve  the  stipulation  that  the  whole  of  the 
plaintiflTs  time  should  be  devoted  to  the  Couri  JoumaL 

Rule  absolute. 
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Exek,  of  Plea$t 
1834. 


CoLBURN  V.  PaTMORE. 


v/ASE. — The  declaration  stated  that  the  defendant,  be-  The  declaration 

fore  and  at  the  time  of  the  committing  of  the  grievances  defendant  had 

by  the  defendant,  had  been  and  was  retained  and  em-  J5*S,e"Edntiff 

ployed  by  the  plaintiff  to  take  upon  himself  (a)  the  various  toeditetheCour/ 

-,^_.,  .  11-        •  •  ii«  Journal  fot  re* 

daties  of  ediung  a  certam  publication,  to  wit,  a  pubhca-  ward,  and  that 
tion  called  the  Court  Journal  or  Gazette  of  the  Fmhion^  for^th'Ttt 
able  World,  then  the  entire  property  of  the  plaintiff,  and  of  editing  the 

*      "^       '  *  '  tame  in  a  proper 

whereof  the  plaintiff  was  then  and  there  the  proprietor,  manner,  te^ 
aud  to  devote  all  his  time  and  attention  to  the  same,  save  ^owkdgo, 
and  except  the  hours  he  had  already  engaged  to  devote  or'^conient  of^' 
to  the  superintendence  of  the  County  Press,  and  which  ^^^  piaintifi; 

-  i^  '  M  falsely,  mali- 

hours  were  not  to  be  increased  beyond  those  then  required  dousiy,  and 
on  the  Saturday  and  Monday  in  each  week,  so  that  they  se^^Ta^nd^pub- 
should  not  interfere  with  the  time  and  attention  necessary  ^'*®^  *?****   , 

same  a  false  and 

to  be  given  to  the  Court  Journal;  and  to  undertake  the  maUciousUbei," 
literary  management  of  the  said  Court  Journal,  and  to  temards,Vn  in- 
prepare  for  the  press  all  articles  and  matters  belonging  ^^^^  ^^ 
thereto  to  the  best  of  bis  ability,  and  to  the  satisfaction  of  against  the 

%^         ,   .      .«.  ,  .    .      ,         .  ,      plaintiff«for 

the  plamtin;  to  write  on  the  average  one  original  article  thefidseiyand 
weekly,  also  the  reviews,  and  articles  of  fashion,  music,  ^ntingand 
literature,  the  drama,  the  fine  arts,  digest  of  political  J"**^^?",®^ 
events;  to  select  firom  other  journals  all  that  might  be  and  such  pnn 
found  suitable  to  the  pages  of  the  Court  Journal;  and  ge-  uiereupon^had 
nerally  to  contribute  to  the  utmost  of  his  power  to  the  in-  J^^^^^I^^^'Sf^ 
terest  and  success  of  the  said  journal,  for  reward  to  the  of  that  offence, 
defendant  in  that  behalf.   And  it  was  stipulated  that  poli-  After  Terdictfor 
tical  controversy  and  party  politics  should  form  no  part  of  JjlS^nt^'wM* 

arrested,  on  the 

groond  that  the 

Hijnry  sustained  was  not  connected  with  the  breach  of  duty  averred,  it  not  appearing  that  the 

printing  and  publishing  of  which  the  plaintiff  was  connoted  was  the  same  act  as  that  with  which 

the  defendant  was  charged,  vis.  tlie  inserting  and  publishing. 

Sembie^  that  the  proprietor  of  a  newspaper,  convicted  and  fined  for  the  publication  of  a  libel  in 
the  paper,  inserted  without  his  knowledge  and  consent  by  the  editor,  cannot  recover  against  the 
editor  the  damages  sustained  by  such  conviction. 

(a)  See  the  agreement  set  out,  ante,  p.  G7. 
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Exeh,  qfPteat,  the  Said  joum&l  without  the  consent  of  the  plaintiff;  and 
that  the  most  perfect  impartiality  should  be  adopted  in  the 
literary  and  critical  departments;  and  the  defendant  had 
then  and  there  accepted  such  retainer  and  employment; 
and  under  and  by  virtue  thereof,  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  next  mentioned,  had 
taken  upon  himself  the  various  duties  aforesaid,  and  then 
and  there  was  the  editor  of  the  said  publication  called  the 
Court  Journal;  yet  the  defendant,  disregarding  his  duty 
in  that  behalf,  and  contriving  and  wilfully  intending  to  in- 
jure and  aggrieve  the  plaintiff,  did  not  perform  and  dis- 
charge the  various  duties  of  editing  the  said  publication 
called  the  Court  Journal  in  a  due  and  proper  manner;  but 
on  the  contrary  thereof,  to  wit,  on  &c.,  in  &c.,  without  the 
knowledge^  leave,  authority,  or  consent  of  the  plaintiff, 
*  falsely,  maliciously^  and  negligently  (a)  inserted  and  pub- 
lished,  and  caused  to  be  inserted  and  published,  in  the  said 
publication  called  the  Court  Journal,  the  false,  scandalous, 
malicious,  libellous,  and  defamatory  matter  following,  of 
and  concerning  &c.  &c. — [the  declaration  then  set  out 
a  gross  libel  on  a  peeress] — contrary  to  his  duty  as 
such  editor  as  aforesaid,  and  to  the  duties  which  he  had 
been  retained  to  perform  as  aforesaid,  and  in  breach  and 
violation  thereof.  And  the  plaintiff  further  says,  that  an 
information  was  afterwards,  to  wit,  in  Easier  Term,  in  the 
second  year  of  the  reign  of  our  said  lord  the  king,  filed  in  the 
Court  of  our  said  lord  the  king,  before  the  king  himself,  by 
Edmund  Henry  Lushington,  Esq.,  coroner  and  attorney  of 
our  said  lord  the  king,  in  the  Court  of  our  said  lord 
the  king,  before  the  king  himself^  who  prosecuted  for  our 
said  lord  the  king  in  that  behalf  against  the  plaintiff  and 
one  Thomas  Hargeite,  one  Thomas  SaviUe,  and  one  Mr. 
Thomas,  for  the  falsely  and  maliciously  printing  and  pub- 


{a)  I'be  declaration  had  been  amended  by  the  insertion  of  the  word 
'  negligently." 
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lisking  of  i fie  said  libel;  and  that  such  proceedings  were  Bzek.  ^  PUat, 
thereupon  had  in  the  same  Court  that  it  was  then  and 
there  considered  and  adjudged  by  the  said  Court  that  the 
plaintiff  should  be  convicted  of  the  said  offence^  and  that 
he  should  pay  a  fine  to  our  lord  the  king  of  lOOA  for  that 
offence;  and  that  he  should  be  committed  to  the  custody 
of  the  marshal  of  the  Marshalsea  of  the  said  Court  of  our 
said  lord  the  king,  before  the  king  himself^  until  he  should 
have  paid  the  said  fine;  by  means  and  in  consequence 
whereof  the  plaintiff  was  then  and  there  forced  and  oblig- 
ed to  pay  and  did  then  and  there  pay  the  said  fine ;  and 
also^  by  means  and  in  consequence  of  the  premises,  the 
plaintiff  was  forced  and  obliged  to  pay  and  became  liable 
to  pay  certain  costs  and  expenses  to  a  large  amount,  to 
wit,  to  the  amount  of  1002.  in  and  about  his  defence  in  the 
said  prosecution,  and  in' and  about  the  endeavouring  to 
mitigate  the  sentence  of  the  said  Court  upon  him  for  the 
said  offence.  [And  the  plaintiff  says,  that  he  was  so  pro- 
secuted as  aforesaid  by  reason  and  in  consequence  of  the 
committing  of  the  said  grievances  by  the  defendant  as 
aforesaid] ;  and  that  by  reason  and  in  consequence  of  the 
premises,  the  plaintiff  has  been  otherwise  greatly  injured 
and  damaged,  to  wit,  &c.  There  was  a  second  count  si- 
milar in  substance  to  the  first,  but  not  containing  the  aver- 
ment marked  with  brackets.  The  defendant  pleaded  the 
general  issue.  At  the  trial  before  Lord  Lyndhurst^  C.  B., 
at  the  Sittings  after  last  Hilary  Term,  the  facts  of  the 
plaintifi^s  case  were  proved  as  stated  in  the  declaration. 
It  appeared  that  the  plaintiff  had  pleaded  guilty  to  the  in- 
formation. The  jury  found  a  verdict  for  the  plaintiff, 
with  193/.  damages.  In  Easter  Term,  Maule  obtained  a 
rule  to  shew  cause  why  the  judgment  should  not  be  ar- 
rested, or  why  the  verdict  for  the  plaintiff  should  not  be 
set  aside,  and  a  new  trial  had. 

Folleit  and  Cowling  shewed  cause. — The  only  point  tu  be 
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Exch.  ofPUast  the  Said  journ&l  without  the  consent  of  the  plaintiff;  and 
that  the  most  perfect  impartiality  should  be  adopted  in  the 
literary  and  critical  departments;  and  the  defendant  had 
then  and  there  accepted  such  retainer  and  employment; 
and  under  and  by  virtue  thereof,  at  the  time  of  the  com- 
mitting of  the  grievances  hereinafter  next  mentioned,  had 
taken  upon  himself  the  various  duties  aforesaid,  and  then 
and  there  was  the  editor  of  the  said  publication  called  the 

-  Court  Journal;  yet  the  defendant,  disregarding  his  duty 
in  that  behalf,  and  contriving  and  wilfully  intending  to  in- 
jure and  aggrieve  the  plaintiff,  did  not  perform  and  dis- 
charge the  various  duties  of  editing  the  said  publication 
called  the  Court  Jourrud  in  a  due  and  proper  manner;  but 
on  the  contrary  thereof,  to  wit,  on  &c.,  in  &c.,  without  the 
knowledge^  leave,  authority,  or  consent  of  the  plaintiff, 

^falsely,  maliciously ,  and  negligently  (a)  inserted  and  pub- 
lished,  and  caused  to  be  inserted  and  published,  in  the  said 
publication  called  the  Court  Journal,  the  false,  scandalous, 
malicious,  libellous,  and  defamatory  matter  following,  of 
and  concerning  &c.  &c. — [the  declaration  then  set  out 
a  gross  libel  on  a  peeress] — contrary  to  his  duty  as 
such  editor  as  aforesaid,  and  to  the  duties  which  he  had 
been  retained  to  perform  as  aforesaid,  and  in  breach  and 
violation  thereof.  And  the  plaintiff  further  says,  that  an 
information  was  afterwards,  to  wit,  in  Easter  Term,  in  the 
second  year  of  the  reign  of  our  said  lord  the  king,  filed  in  the 
Court  of  our  said  lord  the  king,  before  the  king  himself,  by 
Edmund  Henry  Lushington,  Esq.,  coroner  and  attorney  of 
our  said  lord  the  king,  in  the  Court  of  our  said  lord 
the  king,  before  the  king  himself,  who  prosecuted  for  our 
said  lord  the  king  in  that  behalf  against  the  plaintiff  and 
one  Thomas  Hargette,  one  Thomas  Saville,  and  one  Mr. 
Thomas,  for  the  falsely  and  maliciously  printing  and  pub- 


(a)  The  declaration  had  been  amended  by  the  insertion  of  the  >\*ord 
*  negligently.*' 
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Ushing  of  the  said  libel;  and  that  such  proceedings  were  ^«*-  £^'*«» 
thereupon  had  in  the  same  Court  that  it  was  then  and 
there  considered  and  adjudged  by  the  said  Court  that  the 
plaintiff  should  be  convicted  of  the  said  offence^  and  that 
he  should  pay  a  fine  to  our  lord  the  king  of  100/.  for  that 
offence;  and  that  he  should  be  committed  to  the  custody 
of  the  marshal  of  the  Marshalsea  of  the  said  Court  of  our 
said  lord  the  king,  before  the  king  himself^  until  he  should 
have  paid  the  said  fine;  by  means  and  in  consequence 
whereof  the  plaintiff  was  then  and  there  forced  and  oblig- 
ed to  pay  and  did  then  and  there  pay  the  said  fine ;  and 
siao,  by  means  and  in  consequence  of  the  premises,  the 
plaintiff  was  forced  and  obliged  to  pay  and  became  liable 
to  pay  certain  costs  and  expenses  to  a  large  amount^  to 
wit,  to  the  amount  of  1002.  in  and  about  his  defence  in  the 
said  prosecution,  and  in' and  about  the  endeavouring  to 
mitigate  the  sentence  of  the  said  Court  upon  him  for  the 
said  offence.  [And  the  plaintiff  says,  that  he  was  so  pro- 
secuted as  aforesaid  by  reason  and  in  consequence  of  the 
committing  of  the  said  grievances  by  the  defendant  as 
aforesaid] ;  and  that  by  reason  and  in  consequence  of  the 
premises,  the  plaintiff  has  been  otherwise  greatly  injured 
and  damaged,  to  wit,  &c.  There  was  a  second  count  si- 
milar in  substance  to  the  first,  but  not  containing  the  aver- 
ment marked  with  brackets.  The  defendant  pleaded  the 
general  issue.  At  the  trial  before  Lord  LyndhursU  C.  B., 
at  the  Sittings  after  last  Hilary  Term,  the  facts  of  the 
plaintiff's  case  were  proved  as  stated  in  the  declaration. 
It  appeared  that  the  plaintiff  had  pleaded  guilty  to  the  in- 
formation. The  jury  found  a  verdict  for  the  plaintiff, 
with  193/.  damages.  In  Easter  Term,  Maule  obtained  a 
rule  to  shew  cause  why  the  judgment  should  not  be  ar- 
rested, or  why  the  verdict  for  the  plaintiff  should  not  be 
set  aside,  and  a  new  trial  had. 

Folleitand  Cowling  shewed  cause. — The  only  point  to  be 
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Sack,  of  Pkas,  argued  is  this : — Whether  the  proprietor  of  a  newspaper, 
who,  IB  consequence  of  a  libel  inserted  in  the  paper  by  bis 
editor,  has  been  subjected  to  a  criminal  information,  con* 
▼icted,  and  fined,  is  entitled  to  recover  against  the  editor 
the  expenses  which  he  has  incurred  by  his  misieazance. 
The  plaintiff  is,  in  fact,  a  perfectly  innocent  person.  The 
declaration  states,  that  the  defendant, ''  without  the  know* 
ledge,  leave,  authority,  or  consent  of  the  plaintiff,**  caused 
the  libel  to  be  inserted;  and  it  was  never  contended  that 
the  pliuntiff  was  in  any  degree  cognisant  of  or  consenting 
to  that  act.  He  was  perfectly  ignorant  of  the  whole  trans- 
action. Had  it  been  otherwise,  had  he  been  in  any  degree 
consenting  to  the  publication,  he  could  not,  of  course,  have 
maintained  this  action.  [Alderson,  B. — Is  it  not  more  cor- 
rect to  say  that  the  plaintiff  was  actually  ignorant  but  legally 
cognisant?]  The  principle  upon  which  a  publisher  is  held 
to  be  criminally  responsible  for  a  libel  published  by  his  ser« 
vant,  is  not  grounded  upon  a  presumption  of  his  knowledge 
and  consent  to  the  publication;  for  if  so,  this  presumption, 
like  all  others,  would  be  liable  to  be  rebutted  by  evidence 
that  he  had  no  knowledge,  and  that  he  never  consented. 
But  it  has  been  repeatedly  held  that  the  fact  of  the  party's 
entire  ignorance  is  no  answer  to  a  criminal  proceeding; 
Persons  residing  at  a  distance,  who  could  not  possibly 
have  been  cognizant  of  the  pubHcation,  have,  notwith- 
standing that  fact  appeared  upon  the  trial,  been  convicted 
of  publishing  libels.  The  principle  upon  which  this  part 
of  the  criminal  law,  which  is  certainly  anomalous,  rests,  ap- 
pears to  be  this,  that,  upon  grounds  of  public  policy,  the  law 
will  hold  the  master  to  be  criminally  answerable  for  the 
acts  of  his  servants,  in  order  that  he  may  exercise  the 
greatest  prudence  in  the  selection  of  those  whom  he  em- 
ploys. lAUersan,  B. — ^My  difficulty  is  this.  If  the  law 
presumes  the  proprietor  cognizant  of  the  acts  of  his  ser- 
vants, and  holds  him  criminally  liable,  must  not  that  lia- 
bility be  taken  with  all  its  usual  consequences?]     There 
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cannot  be  a  condasion  of  law  founded  upon  that  which  is  ^^^j^^'^' 
contrary  to  the  facts  of  the  case;  and  therefore  the  doc- 
trine in  question  must  rest  upon  another  principle,  cur. 
that  the  party  is  bound  to  take  care  that  nothing  libellous 
is  inserted  in  his  publications,  and  that  the  neglect  of  that 
duty  is  for  reasons  of  public  policy  criminally  punishable. 
The  plaintiff^  then,  being  actually  innocent,  though  com- 
pelkd  by  the  act  of  his  senrant  to  pay  the  penalty  of  an 
ofienee,  seeks  to  recover  the  damages  which  by  that  act 
be  has  sustained.  The  defendant  is  charged  in  the  de- 
daration  with  having  "  negligently"  caused  the  insertion  of 
the  libel*  Now,  it  is  a  clear  principle  of  law,  that  where 
damage  is  occasioned  to  one  man  by  the  negligent  act  of 
another,  an  action  on  the  case  may  be  maintained  (a).  In 
the  present  case,  it  is  clear  that  the  plaintiff  has  suffered 
damage  by  the  negligent  act  of  his  senrant;  and  there  is 
this  peculiarity,  that  he  has  also  been  rendered  by  that 
Aeglect  criminally  responsible.  What  distinction  is  there 
between  the  present  case  and  those  in  which  the  master 
has  been  held  liable  in  a  civil  action  for  the  negligence  of 
his  servant?  Suppose,  in  this  case,  that  the  plaintiff,  in* 
atead  of  being  proceeded  against  by  a  criminal  informa- 
tion, bad  been  sued  for  the  libel  in  a  civil  action,  would 
not  his  servant  be  liable?  [Lord  Lyndkmrsif  C.B. — ^Tbere 
18  this  distinction  between  the  case  of  libel  and  that  of 
other  acts  committed  by  servants,  that,  whether  the  libel 
be  published  negligently  or  wilfully,  the  master  is  respon- 
sible, but  in  other  cases  he  is  answerable  only  where  the 
act  is  negHgent.  AlderBon^  B. — A  master  is  presumed  to 
authorise  the  insertion  of  a  Hbel ;  in  other  cases  the  master 
ia  not  presumed  to  authorise  the  wilful  act  of  his  servant 
in  committing  a  tort.  Does  not  the  proprietor  of  a  news- 
paper give  authority  to  the  editor  to  publish  every  thing, 
libellous  or  not?    Does  not  such  a  general  authority  cover 

(a)  Com.  Dig.  Action  on  the  Case. 
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^^\X/^^*  the  publication  of  a  libel?]  It  is  a  sufficient  hardship  upon 
V  V  '  ^  the  proprietors  of  newspapers,  that  they  should  be  held  re- 
CoLBUKN  sponsible  criminally  for  acts  of  which  they  were  totally  ig- 
Patmorb.  norant;  but  it  would  be  adding  injustice  to  hardship  if  they 
were  prevented  from  recovering  from  the  party  reaOy  of- 
fending the  damages  which  they  have  sustained  by  his 
negligence.  It  will  be  contended  on  the  other  side,  that  the 
plaintiff  and  the  defendant  are  joint  tort-feazors,  and  that 
no  action  can  be  maintained  in  consequence.  But  this  is 
not  the  case  of  a  wrong  jointly  committed  by  the  two.  It 
appears,  and  is  admitted  on  the  face  of  the  record,  that 
the  act  in  question  was  done  without  the  knowledge  and 
consent  of  the  plaintiff.  But  it  will  be  said,  that,  though 
the  fact  may  be  so,  the  law  regards  them  both  as  guilty. 
For  the  purpose  of  criminal  animadversion  it  certainly 
does  so,  and  with  regard  to  the  party  libelled,  but  not  inter 
se*  The  common  case  of  a  servant  made  answerable  to  his 
master  for  his  negligence  proves  this.  In  law,  both  the 
master  and  servant  are  guilty  of  the  negligence;  and  in  law 
a  party  who  has  been  guilty  of  negligence  himself  cannot 
recover  for  the  damage  he  has  suffered  in  consequence; 
and  yet,  in  numerous  instances,  the  master  has  been  al- 
lowed to  recover  against  his  servant  under  such  circum- 
stances. That  the  fact  of  the  parties  being  joint  tort-fea- 
zors as  against  a  third  person  will  not  prevent  one  of  them 
from  recovering  against  the  other,  appears  from  the  case  of 
Adamson  v.  Jarvis  (a).  Best,  C.  J.,  there  states — **  From 
the  inclination  of  the  Court  in  this  last  case  {b),  and  from 
the  concluding  part  of  Lord  Kenton's  judgment  in  Mer^ 
ry weather  y. Nixon  {c)y  and  from  reason,  justice,  and  sound 
policy,  the  rule,  that  wrong-doers  cannot  have  contribu- 

(a)  4Bingh.  66;  12  B.  Moore,  affect  cases  of  indemnity,  where 
241,  S.  C.  one  man  employed  another  to  do 

(b)  PhiUiptv.BiggSjH9TdrA64,  acts  not  unlawful  in  themselves 

(c)  4  T.  R.  186.    Lord  Kenyan  for  the  purpose  of  asserting  a 
said,  that "  this  decision  would  not  .  right." 


TRINITY  TERMy  4  WILL.  IV.  79 

tion  or  redress  against  each  other,  is  confined  to  cases  £««*•  rf  ^^<»> 
where' the  person  seeking  redress  must  be  presumed  to  -  '  ^  '  ^ 
have  known  that  he  was  doing  an  unlawful  act  ;*'  and  he  Colburv 
adds  the  following  illustration — ''  If  a  man  buys  the  goods  Patmore. 
of  another  from  a  person  who  had  no  right  to  sell  them, 
he  is  a  wrong'doer  to  the  person  whose  goods  he  takes; 
yet  he  may  recover  compensation  against  the  person  who 
sold  the  goods  to  him."  In  the  following  case,  also,  a  re- 
medy was  afforded  to  one  who  was  in  law  a  joint  tort-fea- 
sor. ''  A  sea  captain,  in  the  African  Company's  service, 
seized  a  ship  trading  on  the  coast  of  Guinea.  She  was 
condemned  as  prize,  and  her  cargo  accounted  for  to  the 
company.  Nineteen  years  afterwards,  a  freighter  brought 
trover  against  the  executor  of  the  captain,  and  recovered 
S,5002.  damages.  The  executor  brought  a  bill  against 
the  freighter  and  the  company,  but  was  dismissed  as  to 
the  freighter,  because  the  executor  might  have  defended 
himself  at  law;  but  the  company  was  decreed  to  indem- 
nify the  executor,  and  the  freighter  to  prosecute  the  de- 
cree in  the  executor's  name.  And  though  the  captain  had 
received  700/.  for  his  service  from  the  company,  yet  the 
executor  was  not  to  refund  or  abate,  that  being  only  a 
gratuity  to  him,  he  acting  only  as  their. servantor  agent; 
and  the  quantum  of  the  damage  must,  be  the  same  as  was 
recovered  against  the  executor  at  law,  because  they  might 
have  defended  the  trial."  Langdon,  Executor  of  Dicken- 
son,  V.  The  African  Company  (a).  The  same  principle 
was  recognised  in  Humphreys  v.  Pratt  {b).  There  a  cre- 
ditor delivered  B,fi.fa.  to  a  sheriff  to  be  executed  against 
the  goods  and  chattels  of  his  debtor,  and  pointed  out 
some  cattle,  on  the  lands  of  the  debtor  as  being  the  pro- 
perty of  the  latter,  when,  in  fact,  they  were  not  so.  Upon 
this  representation  the  sheriff  took  them  in  execution. 

(a)  15  Yin.  Ab.  316.  {h)  2  Dow  &  Clark,  218. 
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Eteh  wf  PitoM,  The  real  owner  sued  the  sheriff  and  recoYered;  and  it  was 
1834 

held  by  the  House  of  Lords,  that  the  sheriff  was  entitled 

to  recover  against  the  creditor  the  damages  and  costs  in- 
curred by  his  misrepresentation.  Yet  there^  as  against 
the  owner  of  the  cattle,  the  sheriff  and  the  creditor  were 
joint  tort-feaeors.  Suppose  that,  in  the  agreement  recited 
in  the  declaration,  the  defendant  had  expressly  promised 
to  make  good  to  the  plaintiff  all  damages  which  he  might 
sustain  by  reason  of  the  insertion  of  any  libel  by  the  de- 
foidant  in  the  Court  Journal;  could  it  be  said  that  such 
an  agreement  was  illegal,  and  could  not  be  carried  into 
effect?  A  bond  given  by  a  surety  to  indemnify  a  master 
against  the  embezzlement  of  his  clerk,  and  a  bond  given 
to  indemnify  the  sheriff  against  the  illegal  acts  of  his 
bailiff,  are  valid  instruments.  [Gumey,  B. — Is  there  any 
instance  of  an  action  having  been  brought  for  compensa- 
tion for  having  been  convicted  of  an  offence?]  No:  but 
this  is  an  anomalous  case;  for  though,  by  the  policy  of  the 
law,  the  plaintiff  is  convicted  of  the  offence,  yet,  in  point 
of  fact,  the  defendant  is  the  real  offender,  and  that  fact 
appears  upon  the  record.  The  plaintiff  in  this  case  does 
not  seek  eoniribution  but  indemmiyM  This  distinguishes 
the  case  firom  Merryweather  v.  Nixon,  which  was  an  ac- 
tion for  contribution,  the  plamtiff  admitting  that  he  was 
equally  guilty  of  the  tort  with  the  defendant;  and  Lord 
Kenyon  there  adverts  to  the  distinction  between  indemnity 
and  contribution.  There  is  nothing  to  take  this  case  out 
of  die  general  principle,  that  where  a  party  has  suflfered 
a  loss  or  damage  from  the  negligent  act  of  another,  be  is 
entitled  to  be  indemnified  against  it;  and  it  makes  no  dif- 
ference whether  the  damage  has  been  occasioned  by  writ 
or  by  criminal  proceedings. 

Maule,  for  the  defendant. — No  such  action  as  the  pre- 
sent can  be  maintained.     It  is  an  action  brought  by  a  per- 
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son  who  has  been  convicted  of  a  crime  to  exonerate  E*ch.  of  PUat, 

1834. 
himself  from   the  consequences  of  that  conviction.     It 

has  been  assumed  on  the  other  side,  that,  upon  the  face 
of  this  record,  it  appears  that  the  plaintiff  was  in  point  of 
fiict  neither  cognizant  of,  nor  consenting  to  the  commission 
of  the  offence  of  which  he  has  been  convicted.  But  upon 
examining  the  declaration,  it  will  appear,  that  there  is  no 
averment  of  his  not  having  committed  the  offence  himself. 
It  states,  that  the  defendant,  without  the  knowledge,  leave, 
authority,  or  consent  of  the  plaintiff,  falsely,  maliciously, 
and  negligently  inserted  the  libel  in  question  in  the  Court 
Jammal,  and  that  an  information  was  afterwards  filed 
against  the  plaintiff,  "  for  the  falsely  and  maliciously  print- 
ing and  publishing  of  the  said  libel,**  and  that  such  pro* 
ceedings  were  thereupon  had  that  the  plaintiff  was  con- 
victed *'  of  the  said  offence."  Now,  what  is  the  offence 
as  thus  stated  ?  That  of  **  falsely  and  maliciously  print- 
ing  and  publishing  the  said  libel.'*  But  what  is  there  to 
connect  this  printing  and  publishing,  of  which  the  plain- 
tiff was  convicted,  with  the  inserting  and  publishing  the 
same  libel  in  the  Court  Journal,  with  which  the  defendant 
is  charged!  The  two  acts  upon  the  face  of  this  record 
stand  perfectly  distinct.  The  defendant  inserts  and  pub- 
lishes a  libel ;  the  plaintiff  prints  and  publishes  the  same 
libel.  It  is  not  averred  that  this  is  one  act.  Had  it  been 
proved,  that,  after  the  inserting  and  publishing  of  the  libel 
in  the  Court  Journal  by  the  defendant,  the  plaintiff  had 
re-printed  and  re-published  it  in  another  publication,  the 
evidence  would  have  supported  the  declaration.  The 
averment  of  the  plaintiff's  innocence,  therefore,  does  not 
extend  to  the  act  of  which  he  was  convicted,  but  merely 
to  the  act  of  which  the  defendant  was  guilty.  [Lord 
LyndAurst,  C.  B. — Is  there  any  averment  that  the  plaintiff 
was  ignorant  of  the  libel?]  None.  [Alderson,  B. — ^You 
say  there  is  nothing  to  connect  the  act  of  the  defendant 

VOL.  I.  o  c.  M.  R. 
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Bxeh.  0/  PieoM,  witb  tbe  ofiience  of  which  the  plaintiff  was  conTicted;  but 

^    at  the  end  of  the  count  there  is  an  ayerroent,  that  **  the 

CoLBURM      plaintiff  was  so  prosecuted  as  aforesaid,  by  reason  and  in 

Patmore.     consequence  of  the  committing  of  the  grievances  by  the 

said  defendant  as  aforesaid."]     This  averment  does  not 

carry  it  any  farther;  it  may  have  been  by  reason  and  in 

consequence  of  the  defendant's  inserting  the  libel,  that  the 

plaintiff,  approving  of  it,  afterwards  published  it  himself; 

but  this  is  immaterial,  for,  in  the  second  count,  there  is  no 

such  averment. 

The  main  question  is,  whether  a  person,  convicted  of 
a  crinunal  oflfence,  can  claim  an  indenmity  from  anodier 
who  has  participated  with  him  in  the  commission  of 
that  offimce.  The  difficulty  in  tbe  present  case  arises 
from  supposing  that  the  publication  of  a  libel  in  a  news- 
paper differs  from  the  case  of  other  ofiences.  The  law 
has  pronounced  it  to  be  a  criminal  act,  and,  being  so,  it 
must  be  followed  by  all  the  usual  consequences  of  a 
crime.  [Lord  Lyndhurst^  C.  B. — Suppose  that  Colbum, 
instead  of  having  an  information  filed  against  him,  had 
been  sued  in  an  action  for  damages.]  The  correct  prin- 
ciple is  this,  that  in  all  cases  where  the  act  done  is  a 
public  wrong,  a  party  connected  with  the  commission 
of  that  act  cannot  claim  either  indemnity  or  compensation. 
The  right  to  recover  does  not  depend  upon  the  form  of 
proceeding,  but  upon  the  circumstance  whether  the  offence 
is  against  the  public  or  against  an  individual.  When  the 
law  has  once  declared  that  a  particular  act,  however  inno- 
cent it  may  be  in  itself,  shall  be  a  crime,  such  act,  if  com- 
mitted, must  necessarily  be  followed  by  all  the  conse- 
quences of  a  crime.  The  law  has  made  the  proprietor 
of  a  newspaper  criminally  answerable  for  the  publication  of 
a  libel  in  its  columns,  whether  the  libel  was  inserted  with  or 
without  his  knowledge.  If  so,  in  contemplation  of  law  he 
stands  in  the  situation  of  a  criminal;  and  he  cannot  aver  in 
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a  Court  of  justice,  that  he  is  in  fact  innocent  of  the  offence,  J^ch.  of  Pleat, 

and  entitled  to  the  remedies  which  an  innocent  man  may 

claim. 

Lord  Lyndhurst,  C.  B. — It  appears  upon  this  record 
that  the  first  act  was  done  by  the  defendant  Paimore,  who 
inserted  and  published  in  the  Court  Journal  the  libel  in 
question.  This,  according  to  the  statement  in  the  decla- 
ration, was  followed  up  by  the  plaintiff,  Colbum,  printing 
and  publishing  what  was  so  inserted  by  Patmore.  It  may 
have  been  that  the  latter  was  a  totally  separate  act  from 
the  former,  and  this  view  is  quite  consistent  with  the  re- 
cord. But  it  is  said,  that  there  is  an  averment  that  the 
defendant  inserted  and  published  the  libel  without  the 
knowledge  or  consent  of  the  plaintiff.  That  averment 
may  be  very  true,  and  yet,  after  the  insertion,  Colbum 
may  have  been  so  well  pleased  with  the  libel  as  to  have 
published  it  again. 

The  question  upon  the  merits,  which  we  are  not  called 
upon  to  decide  in  this  case,  is  one  of  very  great  import- 
ance. I  know  of  no  case  in  which  a  person  who  has 
Committed  an  act,  declared  by  the  law  to  be  criminal,  has 
been  permitted  to  recover  compensation  against  a  person 
who  has  acted  jointly  with  him  in  the  commission  of  the 
crime.  It  is  not  necessary  to  give  any  opinion  upon  this 
point ;  but  I  may  say,  that  I  entertain  little  doubt  that  a 
person  who  is  declared  by  the  law  to  be  guilty  of  a  crime 
cannot  be  allowed  to  recover  damages  against  another 
who  has  participated  in  its  commission. 

BoLLAND,  B. — I  am  of  the  same  opinion.  At  the  com- 
mencement of  the  argument  I  took  a  different  view  of  the 
general  question  from  that  entertained  by  the  rest  of  the 
Court,  and  I  did  not  adopt  the  principle  upon  which  their 
opinion  on  that  point  is  founded  without  considerable 

g2 
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Exeh.  of  puat^  (loubt.     It  is  Dot,  howevcF,  necessary  to  decide  the  ques- 
tion in  the  present  case. 

Alderson,  B. — ^The  plaintiff,  in  his  declaration,  alleges 
a  duty  on  the  part  of  the  defendant,  and  alleges  a  breach 
of  that  duty  in  not  performing  and  discharging  the  duties 
of  editor  of  the  Court  Journal  in  a  due  and  proper  man- 
ner. He  should  then  have  proceeded  to  shew  that  the  in- 
jury sustained  by  him  was  a  consequence  of  the  breach  of 
duty  alleged.  This  he  has  not  done;  for  the  injury  sus- 
tained appears  to  have  been  the  consequence  of  his  own 
wilful  act  in  printing  and  publishing  the  libel  before  insert- 
ed by  the  defendant  in  the  Court  Journal.  Upon  the  ge- 
neral question,  I  coincide  in  the  view  of  it  taken  by  the 
Lord  Chief  Baron. 

GuRNEY,  B. — It  is  quite  clear,  on  the  first  point,  that 
the  plaintiff  is  not  entitled  to  judgment  upon  this  record; 
and,  with  regard  to  the  other  question,  I  certainly  enter- 
tain a  strong  opinion. 

Rule  absolute  (a). 

(a)  In  PopUtt  T.  SlockdaU,  1  den  by  22  Car.  2,  c.  8,)  it  wu  held, 

Ryan  &  Mood.  N.  P.  C.  337,  which  that  the  plaintiff  could  not  recover, 

was  an  action  by  a  printer  against  although,  as  it  was  observed  by  the 

the  publisher  of  a  libellous  work,  Loid  Chief  Baron  Alexander^  there 

(Memoirs  of  Harriette  Wilton^)  to  was   no  doubt  that  the  parties 

recover  for  the   printing.   Best,  dealt  band  fide  with  each  other  in 

C.  J.,  says,  '<  It  would  be  strange  making  the  contract,  without  any 

if  a  man  could  be  fined  and  im-  notion  of  taking  advantage  of  the 

prisoned  for  doing  that  for  which  law  at  that  time.  Tjyton  v.  TAomaf, 

he  could  maintain  an  action   at  M'Clel.  &  Y.  1 19.    So,  in  an  ac- 

law,"  and  the  plaintiff  was  non-  tion  for  coals  sold  and  delivered, 

suited.  Where  the  subject-matter  it  appearing  that  the  coal-meter 

in  respect  of  which  the  plaintiff  had  not  agned  the  ticket  pursu- 

seeks  to  recover  is  tdnted  with  il-  ant  to  the  statute  47  Geo.  3,  c.  68, 

legality,  it  seems  to  be  immaterial  the  vendor  cannot  recover.    For 

that  the  plaintiff  was  acting  honSi  the  purposes  of  the  act,  Mr.  Jus- 

fide,  and  without  any  intention  pf  tice  Bayky  observes,  the  vendor 

transgressing  the  law.    Thus,  in  and  the  meter  are  to  be  consider- 

an  action  to  recover  the  value  of  ed  as  the  same  person.  UttU  r. 

corn  sold  by  the  hobbett,  (forbid-  Pool,  9  B.  &  C.  192.      Again. 
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where  Che  subject-matter  in  re-  follow  from  this  that  the  party  ^^ch,  of  Pleat, 

spect  of  which  the  plainUff  sues  is  who  has  doDC  the  act  is  entitled  to  1 834. 

taiated   with   illegality,  he  can  demand  the  aid  of  a  Court  of  jus-     ^— ^v— ^ 

found  no  clidm  upon  it,  although,  tice  to  enforce  the  performance  of       Colbuu n 

as  regards  the  person  sued,  he  a  contract  founded  upon  that  un-      Patmorc. 

stands  in  a  situation  wholly  free  lawful    act/'  —  Brovm  on  Saletf 

from  fraud  or  blame.  **  It  seems,"  146.  In  Farmer  ?.  Rutnll,  I  Bos.  & 

says  an  eminent  Scotch  writer,  Pul.  301,  Mr.  Justice  Rooke  says, 

"  to  be  contrary  to  principle  to  **  I  think  that  a  man  who  has  been 

hold,tluit,wherethed(nngofanact  guilty  of  an  indictable    offence 

is  declared  to  subject  the  party  to  ought  not  to  have  the  assistance  of 

a  penalty,  the  exaction   of  the  the  law  to  recover  the  profit  of  his 

penalty  is  the  only  consequence  crime; and that,'whether his ageuts 

which  follows  from  the  perform-  be  innocent  or  criminal,  privy  or 

ance  of  the  act."    '^  It  may  be  not  privy,  his  claim  agunst  those 

true,  that  a  penal  statute  is  to  be  agents  is  equally  inadmissible  in  a 

strictly  construed ;  but  it  does  not  Court  of  law." 


PhILPOT  r.  ASLETT. 

xZif  TT  applied  for  a  rule  to  shew  cause  why  the  judg-  After  ukingthe 
mcnt  which  had  been  entered  up  upon  a  warrant  of  attor-  J*"*i^ent  Act,  a 
ney  given  by  the  defendant  should  not  be  set  aside.    The  debtor  contract- 

J  ^  J  ,         ed  a  new  debt, 

facts  were  these: — The  defendant  in  the  year  1831^  being  and  accepted  a 
indebted  to  the  plaintiff  in  the  sum  of  41/.  5s.,  became  in-  ^^  the  ^balance 
solvent,  and  took  the  benefit  of  the  Insolvent  Act.     After  ^^'^'Vi?  *"r. 

'  new  aeot.     ds- 

his  discharge^  the  defendant  became  again  indebted  to  the  ing  suedrupon 
plaintiff,  and  gave  him  a  bill  of  exchange  for  the  balance  a  warrantor  at- 
then  due,  including  the  debt  incurred  before  his  discharge,  ^ountr&nd 
It  did  not  appear  whether  the  bill  was  given  specifically  J."^^g1|JJ'/g^*J 
for  the  old  or  the  new  debts;  but  the  defendant  had  made  upon  this  war- 

...  ic   •      i.    •      rant  of  attorney, 

▼anous  payments  on  account,  which  were  sutncient  in  ^l^^  court  re- 
amount  to  cover  the  new  debts.     Beuig  sued  upon  the  |^?J^*°"^^* 
bill,  the  defendant  did  not  defend  the  action,  but  gave  the 
warrant  of  attorney  for  the  amount  of  the  bill  and  the  costs 
of  the  action.    Plait  relied  in  support  of  the  rule  upon  the 
6 1st  section  of  the  7  Geo.  4,  c.  57  (a). 

(«)  See  Evans  v.  Williams,  1  C.  &  M.  30. 
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Tomlinson,  who  shewed  cause  in  the  first  instance,  con- 
tended that  the  application  came  too  late.  When  the  ac- 
tion was  brought  upon  the  bill,  the  defendant  was  bound, 
in  case  the  bill  was  given  in  whole  or  in  part  for  the  debt 
in  respect  of  which  he  had  been  discharged  under  the  In- 
solvent Debtors'  Act,  to  plead  that  fact;  but  having  ne- 
glected to  do  so,  and  having  given  a  warrant  of  attorney, 
he  has  abandoned  the  benefit  given  him  by  the  61«t  sec- 
tion of  the  Insolvent  Act. 


Per  Curiam, — A  bill  of  exchange  is  accepted  by  the 
defendant  after  his  discharge  under  the  Insolvent  Act  for 
the  balance  due  upon  both  the  old  and  new  account.  An 
action  is  brought  bondjide  upon  that  bill,  and  the  defen- 
dant has  the  opportunity  of  pleading  his  discharge.  In- 
stead of  so  doing,  he  chooses  to  give  a  warrant  of  attorney, 
and  now  seeks  to  set  aside  the  judgment  upon  that  war- 
rant of  attorney.  He  has  lost  the  proper  opportunity, 
and  cannot  be  relieved. 

Rule  discharged. 


Maude  v.  Sessions. 
In  an  action  of    \yHANNELL  had  obtained  a  rule  to  shew  cause  why  the 

covenant  on  a 

farming  lease,     vcHue  in  this  casc  should  uot  bc  changed  from  Middlesex 
no^t  ciwnge^the    ^^  Essex.    It  was  an  action  of  covenant  upon  various  co- 
venvsMwe  is-    venants  in  a  farming  lease,  upon  which  several  breaches 
were  assigned. 

Knowles  now  shewed  cause,  and  contended  that  the  ap- 
plication to  change  the  venue  was  premature,  issue  not 
having  been  joined;  Weatherby  v.  Goring  {a)\  and  the 
defendant  not  having  pleaded. 


(a)  5  Dovvl.  &  Ryl.  141 ;  3  B.  &  C.  552. 
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Ckmmell,  in  mpport  oi  the  mle*— The  ground  for  re-  ^'*'*:^^'^«*» 
fusing  the  appiication  in  that  case  was,  that  the  Court  had 
BO  means  of  knowing  what  were  the  questions  likely  to  be 
ultimately  in  dispute  between  the  parties;  but,  if  that  in* 
formation  is  before  them,  they  will  entertain  the  motion. 
Here  the  questions  which  must  viise  are  koQwn,  for  there 
are  special  breaches  assigned  in  the  declaration;  and, 
whether  the  defendant  pleads  or  lets  judgment  go  by  de- 
tuak,  damages  must  be  assessed  on  those  breaches.  Be- 
sides, the  nature  of  the  defence  in  this  case  appears  by  the 
aflyavitfl.  [AlderMOUf  B. — Non  consiai  that  the  jiea  may 
be  in  accordance  with  the  affidavits.] 

Lord  LiYNDHURST,  C.  B. — ^There  is  no  inconvenience  oc« 
casioned  by  adhering  to  the  general  rule,  which  has  been 
laid  down  in  these  cases.  Before  issue  joined,  the  nature 
of  the  question,  and  the  number  and  description  of  the  wit- 
nesses reqiured,  cannot  possibly  be  ascertained.  For  any 
thing  that  appears  the  defendmit  nuty  plead  a  rdeaae  to  the 
whole.  The  party  cannot  suffer  by  onr  refusing  the  ap- 
plication; for,  after  issue  joined,  he  may  apply  to  a  Judge 
at  chambers. 

The  other  Barons  concurred,  and — 

The  rule  was  discharged  (a). 

{a)  See  CotienU  ?.  Dixon,  I  C.  &  M.  661. 


Perry  0.  Patchstt. 

/£•  V.  RICHARDS  had  obtained  a  rule  to  shew  cause  A  stack  oDiay 

why  the  writ  of  summons  in  this  case  should  not  be  set  defendant  tVthe 

•side  for  irregularity.    It  appeared,  that  the  action  was  g^^^^w 

brought  to  recover  the  value  of  a  stack  of  hay  sold  by  the  >t  on  the  defen- 
dant's premises 
)  for  a  certain 

time,  the  hay  was  seized  aa  a  distress  before  the  expiration  of  that  time : — Held,  that  it  was 
not  necessary  to  indorse  on  the  writ  of  summons  sued  oat  for  the  above  cause  of  action  the  amount 
of  debt  and  costs. 


1834. 
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Exek.  of  Pleas,  defendant  to  the  plaintiffj  and  which  by  the  agreement  of 
sale  was  to  be  aUowed  to  remain  on  the  premises  of  the 
defendant  until  May.  In  March  the  hay  was  seized  un- 
der a  distress  for  rent  against  the  defendant 

Whateley  stiewed  cause,  and  contended  that  the  rule  2 
of  H.  T.  2  Will.  4,  which  was  made  applicable  to  writs 
of  summons,  &c.,  by  the  rule  5  of  M.  T.  3  Will.  4,  only 
applied  to  an  action  for  the  recovery  of  a  debt;  but  that 
here  there  was  a  further  demand,  viz.  damages  for  being 
deprived  of  the  right  of  on-stand  upon  the  defendant's 
premises  till  May, 

Richards^  in  support  of  the  rule,  said,  that  the  action 
substantially  was  to  recover  a  debt,  piz.  the  value  of  the 
stack. 

Per  Ctiriam.<— The  defendant  sold  the  hay  to  the  plain- 
tiff, and  the  latter  was  to  have  the  use  of  the  defendant's 
premises  for  a  certain  time,  of  which  he  has  been  deprived, 
and  for  that  injury  he  is  entitled  to  damages.  The  case 
therefore  is  not  within  the  rule. 

Rule  discharged. 


Stun  NELL  r.  Tower. 

A  penouai  de-  Ji.  V.  RICHARDS  had  obtained  a  rule  to  shew  cause 
luteiy  necettary  ^^Y  ^"  attachment  should  not  issue  for  the  non-payment 
before  luoving     q(  ^Qg^g  pursuant  to  the  Master's  allocatur.    It  appeared 

for  an  attach-  "^  '^'^ 

meat  for  non-  from  the  affidavits  that  there  had  been  no  personal  de- 
mand from  the  defendant ;  but  that  the  person,  who  went 
to  serve  him  with  the  attocaiur,  went  to  his  house,  and  was 
not  permitted  to  see  the  defendant,  but  heard  his  voice  in 
the  house,  and  served  the  plaintiff's  daughter  with  the 
iUlocaiur. 

Heaion  now  shewed  cause. 


payment  of 
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R.  V.  Richards  was  heard  in  support  of  the  rule,  and  &«*•  of  PUat, 
cited  Green  t.  Prouer  (a). 

Lord  Lyndhijrst,  C.  B. — The  hearing  the  part/s  voice 
in  the  house  carries  the  case  no  further  than  this,  that 
he  was  at  home  when  the  daughter  was  served  with  the 
allocahar;  and  the  question  is,  whether  a  service  on  the 
daughter  is  sufficient  ?  This  rule  ought  not  to  have  been 
granted*  The  demand  upon  the  daughter  is  of  no  avail. 
It  is  much  better  in  cases  of  this  kind,  where  the  liberty  of 
the  subject  is  so  deeply  concerned,  to  adhere  to  the  strict 
rule  that  personal  service  should  be  required.  His  Lord- 
ship added,  that  the  Court  was  the  more  anxious  to  lay 
down  this  rule,  as  the  case  cited  might  be  supposed  to 
authorize  a  less  strict  practice. 

The  other  Barons  concurring — 

The  rule  was  discharged. 

(a)  2  Do^.  P.  C.  99. 


TwiGG  r.  PoTTs  and  Others. 

TTrESPASS.— The  first  count  of  the  declaration  stated,  TietpaM.— 
that  the  defendants  broke  and  entered  the  dwelling-house  leisin^^d  ^. 

rjing  away  cer- 
tain goodtt  chat- 
ieU,  amd  ^eeti,  of  the  pUdntiff,  to  wit,  ftc.  Fifth  count  for  tearing  away,  levering,  and  removing 
divers  fizturci  of  the  plaintiS  Plea*— /r«/,  Not  guilty;  seeondfy,  a  Justification  to  first  count, 
taking  the  gcodt  and  chatUU  as  a  distress  for  rent  due  on  a  tenancy.  Replication— denying  the 
tenancy;  and  issue  thereon.  The  Judge  at  the  trial  directed  the  jury  that  the  Justification  co- 
Tcred  Uie  whole  declaration;  hut  the  jury  found  a  verdict  for  the  plaintifP,  with  one  farthing  da- 
mages:— HeU,  that  the  justification  was  primd  facie  an  answer  to  the  seising  and  carrying  away 
in  the  first  count ;  and  that  the  plaintifP,  if  he  intended  to  rely  on  some  of  the  articles  being  fiz- 
tores,  ought  to  have  replied  that  fiict ;  but  that  the  justification  was  no  answer  to  the  trespasses 
suied  in  the  fifth  count: — Held  also,  that,  as  the  jury  had  not  acted  according  to  the  misdirection, 
boi  had  given  damages,  the  Court  would  not  grant  a  new  trial,  on  the  ground  of  the  misdirection. 
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Exek.  rf  PUatt  of  the  plaintiff,  and  broke  open  diyfera,  to  wit,  two  doors, 
1834* 
.  and  seized  and  took  divers  goods,  chaitelSf  and  effects^ 

Twioo        to  wit,  &c.  &c.    The  second  count  stated,  that  the  defen- 
PoTTf.       dants  broke  and  entered  another  dwelliog^use  of  the 
plaintiff,  and  ejected  and  expelled  himj  Stc.    The  third 
count  stated,  that  the  defendants  seized,  took,  and  dis^ 
trained  certain  other  goods,  chattels,  and  effects  of  the 
like  quantity,  quality,  description,  and  value  as  those  in 
the  first  count  mentioned,  &a    The  fourth  count  stated, 
that  the  defendants  seized,  took,  and  carried  away  divers 
other  goods,  chattels,  and  effects  of  the  like,  &c  (as  in 
the  third  count).    The  £fih  count  stated,  that  the  defen- 
dants broke  and  entered  a  certain  other  dweHiog-house  of 
the  plaintiff,  and  divers  fixtures  andeffectsoi  the  plaintiff, 
then,  and  there  being,  to  wit^  &c«,  tare  away,  ^^vered, 
and  removed,  and  seized,  took,  and   carried  away  the 
same,  and  converted,  &c.     Pleas— first.  Not  guilty,  and 
issue  thereon;  secondly,  as  to  the  first  count  of  the  said 
declaration.  Actio  non,  because  they  say  that  the  plaintiff 
for  a  long  time,  to  wit,  for  thirteen  years  next  before  and 
ending  on  a  certain  day,  to  wit,  the  S9th  September,  1832, 
and  from  thence  until  and  at  the  said  time  when  &c., 
held  and  enjoyed  the  said  dwelling-house  and  premises 
in  the  said  first  count  mentioned,  as  tenant  thereof  to  the 
said  defendant,  J.  Potts,  under  and  by  virtue  of  a  certain 
demise  thereof,  theretofore  made,  at  and  nnder  a  certain 
rent,  to  wit,  &c.,  payable,  &c.     That  heretofore,  to  wit, 
&c.,  a  large  sum,  to  wit,  &c.,  of  the  rent  aforesaid,  for 
divers,  to  wit,  thirteen  years  of  the  said  tenancy,  ending 
&o.,  became  and  was  due,  &c.  &c.    Wherefore  the  said 
defendant,  J.  Potts,  in  his  own  right,  and  the  said  other 
defendants,  as  the  servants  of  the  said  </•  Potts,  and  by 
his  command,  at  the  said  time  when  &&,  in  the  said  first 
count  mentioned,  broke  and  entered  into  and  upon  the 
said  dwelling-house  and  premises,  in  which  &c*,  in  the 
said  first  count  mentioned,  the  outer  door  thereof  being 
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open,  for  the  purpose  and  in  order  to  seisei  take,  and  die-  Exck.  of  pum. 
train  the  said  goods  and  chattels  in  the  said  first  count 
mentioned^  as  and  for  a  distress  for  the  said  rent  so  due 
and  in  arrear  as  aforesaid,  and  took  and  seized  the  same 
thereon  as  such  dbtreas  as  aforesaid;  and  the  same  not 
being  replevied,  the  said  J.  Potts^  in  his  own  right,  and 
the  sfdd  other  defendants,  as  &c.,  sold  and  disposed  of 
the  said  gooils  and  chattels  for  and  towards  the  satisfac- 
tion and  discharge  of  the  said  arrears  of  rent,  and  the 
costs,  charges,  and  expenses  of  the  said  distress,  as  they 
lawfully  might,  &c.    The  third  plea  was  similar  to  the 
second,  except  in  the  statement  of  the  amount  of  the 
yearly  rent    jR^plication  to  the  second  and  third  pleas, 
denying  the  holding  as  slated.     Upon  these  replications 
issue  was  joined.    At  the  tnsl  before  Park,  J.,  at  the  last 
Assizes  for  the  county  of  Ste^ord,  it  was  proved  that  the 
defendants  had  not  only  taken  away  various  goods  and 
chattels,  but  also  that  they'  had  displaced  and  removed 
certain  fixtures.    The  defendants  succeeded  in  .establish- 
ing the  tenancy  put  in  issue  by  the  special  pleas.    The 
learned  Judge  told  the  jury  that  he  considered  all  that 
had  been  done  by  the  defendants  as  one  transaction,  and 
that,  in  his  opinion,  the  second  plea  was  an  answer  to  the 
whole  of  the  plaintifi^s  case.    The  jury,  however,  found  a 
verdict  for  the  plaintiff,  with  damages  one  farthing;  upon 
which  the  Judge  certified,  in  order  to  deprive  the  plaintiff 
of  his  costs.    In  Easter  Term  last,  Jertis  obtained  a  rule 
for  a  new  trial,  on  account  of  the  smallness  of  the  damages 
and  the  misdirection  of  the  Judge. 

Talfourd,  Seijt.,  R.  V.  Richards,  and  W.  J.  Alexander, 
now  shewed  cause. — This  is  a  rule  obtained  by  the  plain* 
tiff  to  shew  cause  why  a  verdict,  obtained  by  himself, 
should  not  be  set  aside.  The  only  question  is  that  which 
was  raised  by  the  special  pleas,  viz.  tenancy  or  no  tenancy; 
for,  although  those  pleas  are  only  pleaded  to  the  first 
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£sek.  rf  Pleat,  count  of  the  declaration,  yet  that  count  enumerates  spec!-* 
fically  every  article  taken.  No  question  either  as  to  the 
breaking  of  the  doors,  or  as  to  any  of  the  property  con- 
sisting of  fixtures,  is  raised  upon  these  pleadings;  and 
that  being  the  case,  the  pleas  completely  answer  the 
plaintiff's  demand ;  and,  being  found  for  the  defendants, 
there  ought,  in  fact,  to  have  been  a  verdict  for  them  ac- 
cording to  the  direction  of  the  learned  Judge,  which  was 
correct. 

Jervis  and  Whateletft  contrh. — The  special  pleas  were 
no  answer  to  the  declaration,  and  there  was  a  clear  misdi- 
rection on  the  part  of  the  learned  Judge.  The  first 
count  (to  which  they  are  pleaded)  is  for  seizing  and 
taking  divers  goods,  chatiels,  and  effects.  Now,  supposing 
fixtures  to  be  included  under  the  latter  word,  yet  there 
is  still  a  part  of  the  declaration  wholly  unanswered,  vix. 
the  charge  in  the  fifth  count,  that  the  defendants  tore 
away,  severed,  and  removed  divers  fixtures.  The  defen-^ 
dants  could  not  justify  this  charge  under  the  special 
pleas,  for  fixtures  are  not  distrabable  for  rent.  Pitt  v. 
Shew  (a).  There  are  two  distinct  causes  of  complaint  in 
the  declaration,  one  of  which  might  be  justified  under  a 
distress,  the  other  not;  and  the  latter  remained  unan- 
swered. Supposing  that  the  defendants  had  chosen,  as 
it  was  competent  to  them  under  the  statute  11  Geo*  2, 
c.  19,  to  plead  the  general  issue,  instead  of  a  special  justi- 
fication, can  it  be  contended  that  evidence  of  the  distress 
for  rent  would  have  been  any  answer  to  the  charge  of 
severing  and  removing  the  fixtures  ?  It  was  not  necessary 
for  the  plaintiff  to  reply  to  the  special  pleas  that  certain 
of  the  articles  enumerated  were  fixtures.  The  plaintiff 
might,  if  he  pleased,  have  abandoned  his  first  count,  ad- 
mitting the  facts  therein  stated  to  have  been  sufficiently 

(a)  4  B.  &  A.  206. 
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justified,  and  have  relied  upon  the  fifth  count,  to  which  £*«*•  of  PUas, 
the  general  issue  only  was  pleaded.  That  would  be  equi- 
valent to  a  noUe  prosequi  as  to  one  count,  which  leaves 
the  others  untouched  (a).  The  learned  Judge  should 
have  told  the  jury  that  there  was  no  answer  to  the  fifth 
count,  and  that  they  were  to  give  reasonable  damages 
to  the  plaintiff  for  those  trespasses;  but  the  jury, 
against  his  Lordship's  directions,  found  a  nominal  ver- 
dict for  the  plaintiff,  who  ought  not  to  suffer  by  this  double 
mistake. 

Parke,  B.  (b). — This  rule  was  obtained  on  the  ground 
of  a  misdirection  on  the  part  of  the  learned  Judge  who 
tried  the  cause,  and  can  only  be  supported  on  that  ground, 
the  verdict  being  under  SO/.  The  first  count  is  for  seizing 
and  taking  the  plaintiff's  goods,  chattels,  and  effects^  and 
under  the  latter  word,  according  to  Pitt  v.  Shewy  fixtures 
are  included.  The  second  plea  is  pleaded  to  the  whole  of 
the  first  count;  and  though  it  was  demurrable^  yet,  after 
verdict,  it  must  be  taken  to  be  good.  Had  the  plaintiff 
wished  to  take  his  case  out  of  the  operation  of  that  plea, 
he  ought  to  have  replied  that  certain  of  the  articles,  the 
taking  of  which  was  justified  as  for  a  distress,  were  fixtures. 
That,  however,  he  has  not  done ;  and,  therefore,  as  to  the 
seizing  and  taking  all  the  articles,  fixtures  as  well  as 
goods,  there  is,  so  far  as  the  first  count  is  concerned,  a 
complete  answer  given  by  the  defendants.  The  only  issue 
raised  upon  the  special  pleas  was  tenancy^  and  that  was 
found  for  the  defendants.  The  question  with  regard  to 
the  breaking  of  the  doors  became  immaterial ;  but  upon 
the  fifth  count  a  different  cause  of  action  is  stated,  and 
the  plaintiff  claims  to  recover  for  the  tearing  away,  sever- 

(a)  Moo:  &M.  311. 
(6)  Lord  Lyndhwst  was  absent  from  indisposition. 


94 


CASES  IN  THE  EXCHEQUER, 


Exch.  of  Pkat,  ingf  and  removing  of  divers  fixlured.  To  this  charge  there 
was  no  justification;  and  the  learned  Judge  ought  certainly 
to  have  left  it  to  the  jury  to  give  such  damages  as  they 
should  think  this  latter  trespass  deserved.  He  did  not 
give  such  a  direction;  but  the  jury  rectified  the  mistake, 
took  the  whole  case  into  their  consideration,  and  found 
that  the  damages  sustained  by  the  plaintiff  amounted  to 
one  farthing.  Can  we  grant  a  new  trial  on  the  ground  of 
a  misdirection  of  the  Judge,  which  has  had  no  effect  with 
the  jury?  It  would  be  idle  to  send  the  case  down  for 
further  inquiry. 

The  rest  of  the  Court  concurring,  the  rule  was  dis- 
charged* 

Rule  discharged. 


Where  a  penon 
called  only  to 
produce  a  docu- 
ment is  sworn  as 
a  witness  by 
mistake,  and  a 
question  is  put 
to  him,  which 
he  does  not 
answer,  the  op- 
posite party  is 
not  entitled  to 
cross-examine 
him. 


Rush  v.  Smith. 

J.  RCSPASS  for  seizing  and  carrying  away  two  horses 
and  certain  other  property  of  the  plaintiff.  Plea — ^Not 
guilty. 

At  the  trial  before  Vaughan^  B.,  at  the  last  Lent  Assizes 
for  the  county  of  Suffolk^  the  officer  who  had  made  the 
distress  for  which  this  action  was  brought,  was  subpoenaed 
to  produce  the  warrant  of  distress,  and,  being  put  into 
the  box,  was  by  mistake  sworn;  and  the  following  question 
was  put  to  him  by  the  plaintiff's  counsel — "  Were  you  em- 
ployed as  bailiff,  and  had  you  any  warrant?*'  but  no  answer 
was  made.  Storks,  SerjU,  for  the  defendant^  insisted  on 
his  right  to  cross-examine  the  witness,  as  he  had  been  sworn ; 
but  the  learned  Judge  ruled,  that,  as  he  had  not  been  ex- 
amined, such  right  did  not  exist;  and  Storks  afterwards 
called  him  as  his  own  witness.  A  verdict  having  been 
found  for  the  plaintiff,  Storks  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  he  had  been  improperly  exclud- 
ed from  the  cross-examination  of  this  witness. 


TRINITY  TERM,  4  WILL.  IV,  95 

Austin  shewed  cauae.  Etch,  of  pUm, 

1834. 

Storks  and  B.  Andrews^  camiri.^^li  is  a  Bofiicient  ground 
for  a  new  trial  that  the  defendant  was  excluded  from  a 
cross-examination  of  this  witness.  The  utmost  extent  to 
which  the  rale  has  hitherto  gone  is,  that,  where  a  witness 
is  called  merely  to  produce  a  document  and  is  not  sworn, 
he  shall  not  be  subject  to  cross-examination;  but  here  he 
was  actually  examined.  [Gumet/^  B. — There  was  no  an* 
swer  giTen  to  the  question  put.]  In  PhiUips  t.  Earner 
and  Another^  Sheriff  of  JUiddiesex  (a),  a  witness  having 
been  put  into  the  box  and  sworn,  but  not  examined,  it  was 
objected  that  he  was  not  Uable  to  cross-examination;  but 
Lord  Kenyom  ruled,  that,  having  been  called,  he  should 
be  examined. 

Aldbrsom,  B. — The  whole  evidence  has  been  fairly 
laid  before  the  jury,  though  not  in  the  order  contended 
for  by  the  defendant;  and  that  being  the  case,  there  is  no 
ground  for  disturbing  the  verdict.  I  do  not  say  how  I 
should  have  ruled  had  the  question  arisen  before  me. 
The  practice  is  now  well  settled,  that,  where  you  call  a 
witness  under  a  subpcena  duces  tecum,  and  he  produces 
the  required  documents,  which  he  is  bound  to  do  at  his 
peril,  and  you  do  not  examine  him,  hut  identify  the  docu^ 
ments  by  other  witnesses,  the  person  producing  the  docu- 
ments is  not  subject  to  cross-examination.  I  ruled  ac- 
cordingly in  a  case  which  occurred  before  me  at  Carlisle- 
Here,  the  witness  was  merely  called  for  the  purpose  of 
producing  the  warrant. 

GuRMEY,  B. — If  the  Court  were  to  grant  a  new  trial,  it 
must  take  place  under  precisely  the  same  circumstances  as 
the  last.  It  is  not  pretended  that  there  is  any  other  evi- 
dence upon  which  the  jury  can  come  to  a  conclusion.  The 

(a)  1E8P.N.P.C.357. 


96 


CASES  IN  THE  BXCIIEQaBR, 


^^\^^'^'  Court  of  King's  Bench  have  lately  decided  (a)  that  they  will 

V      y  '  ^  not  grant  a  rule  ntit  for  a  new  trial,  on  the  objection  that 

RosB  a  witness  was  compelled  at  Nui  Prhu  to  produce  a  docu- 

Smi'th.  ment,  and  was  not  allowed  to  be  examined. 


(a)  Easter  Tenn»  1834. 

(6)  In  Morgan  t.  Brydges^  2 
Stark.  N.  P.  C.  314,  the  bailiff; 
who  had  executed  the  writ,  was 
caUed  to  produce  the  warrant, 
and,  bong  sworn*  he  produced 
and  prated  the  warrant  from  the 
defendants.  His  cross-examina- 
tion was  objected  to  on  the  ground 
that  this  was,  in  fact,  the  witness's 
own  suit,  and  not  the  sheriff^s; 
but  Lord  EUenborough  permitted 
lum  to  be  cross-examined*  It 
was  not  even  urged  here,  that  the 
witness  was  exempt  from  cross- 
examination  on  the  ground  of 
simple  production,  for  he  proved 
the  warrant.  Lord  EUenborough 
obserred,  that,  since  he  had  been 
called  as  a  mineu,  he  might  be 
cross-examined.  In  Simpson  v. 
Smith,  1  PhUi.  Ev.  260,  (a),  6th 
ed.,  (an  action  for  maliciously 
making  a  charge  of  felony),  the 
plaintiff's  counsel,  having  called 
upon  the  justice  to  produce  the 
information,  was  proceeding  to 
prove  it  by  the  justice's  clerk, 
when  it  was  insisted  by  the  defen- 
dant's counsel  that  he  should  be 
allowed  to  cross-examine  the  jus- 
tice; but  Hoiroyd^  J.,held  that  this 
could  not  be  done,  and  that  the 
plaintiff^s  counsel  might  proceed 
to  prove  the  information  in  the 
regular  manner.  Where,  on  an 
indictment  for  perjury,  the  attor- 


Rule  discharged  (i). 

ney  for  the  prosecution  was  called 
and  sworn,  and  produced  a  copy 
of  a  declaration  in  an  action 
brought  by  the  defendant  against 
the  prosecutor,  but  he  was  not 
asked  any  question  on  the  part  of 
the  prosecution;  on  its  being  in- 
nsted  that  the  defendant  had  a 
right  to  cross-examine  this  wit- 
ness, Abbott^  C.  J.,  was  of  opinion, 
that,  in  strictness,  the  defendant 
was  so  entitied.  Hex  t.  Brooke, 
1  Stark.  N.  P.  G.  472.  That  die 
other  side  cannot  inrist  upon  a 
person,  who  is  called  only  to 
produce  documents,  being  sworn, 
see  Davis  v.  Dale,  M.  &  M.  514; 
and  Rex  v.  Murlis,  Id.  515, (a); 
and  Evans  v.  Moseley,  2  Dowl.  P. 
C.  364.  In  the  case  of  Summers 
V.  Moseiey,  HilaryTerm,  1834,  the 
Court  of  Exchequer,  after  consult- 
ing the  other  Judges,  determined 
that  a  party  is  not  entitled  to 
cross-examine  a  vFitness  who  is 
called  by  the  other  party  merely 
to  produce  a  document  under  a 
subpcma  duces  tecum.  This  case 
was  mentioned  to  the  Court  of 
King^s  Bench,  in  the  case  referred 
to,  by  Mr.  Baron  Gumey,  which 
was  the  same  case  as  that  mention- 
ed by  Mr.  Baron  Alderson,  and  they 
considered  the  point  so  completely 
settled,  that  they  refused  to  grant 
a  rule  visi. 
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Exch,  of  Pleat, 
I8d4. 

Thomas  HowblLi  and  Thomas  Scott,  the  Younger,  As-     ^*-^ — ^ 
signees  of  the  Estate  and  Effects  of  John  Waters  and 
David  Jones,  surviving  Partners  of  Robert  Waters, 
deceased.  Bankers,  r.  William  Jones. 

Assumpsit.— The  first  count    of  the  declaration  b.,  in  January, 
stated,  that,  heretofore^  in  the  lifetime  of  the  said  Robert ,  fouowing^gua- 
and  before  the  bankruptcy  of  the  said  John  md  David,  to  ^^^^%i'{^ 
wit,  on  the  4th  day  of  January,  in  the  year  of  our  Lord  to  open  an  ac- 
1825,  and  from  thence  until  and  at  the  time  of  the  death  honour  the 
of  the  said  -flo6tfr/,they  the  said  Robert,  John,  and  David  ^X^A^um, 
were  carryinff  on  the  business  of  bankers  in  co-partner-  ^^r  whom  I  will 

»,  A  1       ^*  retponiible." 

ship,  to  wit,  in  the  county  of  Carmarthen,  and  afterwards,  The  account  was 
and  in  the  lifetime  of  the  said  Robert,  and  before  the  ^edrand  ad- 


bankruptcy  of  the  said  John  and  David,  to  wit,  on  the  day  ^^^^  b  ^    It 
and  year  aforesaid,  in  the  county  aforesaid,  in  considera-  appeared  to  be 
tion  that  they  the  said  Robert,  John,  and  David,  at  the  spe-  dealing  at  the 
cial  instance  and  request  of  the  said  defendant,  would  ^tomen^to 
open  an  account  with  and  honour  the  cheques  of  one  give  acceptances 

occasionally  for 

Henry  Bowers  on  a  certain  account,  to  wit,  an  account  to  be  the  balance  of 

called  the  "Mill  Account,"  he,  the  said  defendant, under-  in^^fc^^*,"* 

took,  and  then  and  there  faithfully  promised  the  said  /Jo-  " ^'^^.d^- 

bert,  John,  and  David,to  be  responsible  to  them  for  him  the  ces.  in  October, 

said  Henry,     And  the  said  plaintiffs  aver,  that  the  said  ment'lnto  the 

Robert,  John,  and  David,  confiding  in  the  said  promise  and  ^B^^irFeb- 

undertaking  of  the  said  defendant,  did  then  and  there,  in  n«wy,i828,(and 

®  '  not  before),  A. 

the  lifetime  of  the  said  Robert,  and  before  the  bankruptcy  took  ^.'«aooep- 

of  the  said  John  and  David,  open  an  account  with  the  said  montiu  for'tibe 

Henry  on  the  said  mill  account;  and  did  afterwards,  to  J2a^.^^t^did 

wit,  on  the  day  and  year  aforesaid,  and  on  divers  other  not  appear  that 

./  /  '  ^.  had  actual 

days  and  times  in  the  lifetime  of  the  said  Robert,  and  be*  knowledge  of 
fore  the  bankruptcy  of  the  said  John  and  David,  to  wit,  in  businesTst^he 
the  county  aforesaid,  honour  divers  cheques  of  the  said  b«»k,  although 

the  bankers : — 
IftfM, that  taking 
\  was  a  giving  of  time  to  the  debtor,  and  that  B.,  the  surety,  was  thereby  discharged. 
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Bxch.  of  Pleas,  Henry  on  the  said  mill  account^  and  did  at  those  several 
^  respective  times  pay  and  advance  on  account  of  the 
Howell  said  Henry,  in  respect  of  the  said  cheques  and  otherwise 
Jones.  on  the  said  account,  divers  sums  of  money,  amounting  in 
the  whole  to  a  large  sum  of  money,  to  wit,  the  sum  of 
2000/.  of  lawful  money  of  Great  Britain^  and  exceeding 
by  a  large  sum  of  money,  to  wit,  the  sum  of  1000/.  of  like 
money,  all  the  monies  paid  to,  and  had  and  received  by, 
the  said  Robert^  John,  and  David  by  and  from  and  on  ac- 
count of  the  said  Henry,  to  wit,  in  the  county  aforesaid. 
And  the  said  plaintiffs  aver,  that  the  said  Henry,  although 
often  requested  so  to  do,  has  not  paid  the  said  last-men- 
tioned sum  of  money,  or  any  part  thereof,  to  the  said  Ro- 
bert, John,  and  David,  or  any  or  either  of  them,  in  the  life- 
time of  the  said  Robert,  and  before  the  bankruptcy  of  the 
said  John  and  David,  or  to  the  said  John  and  Daric/,  or  either 
of  them,  after  the  death  of  the  said  Robert,  and  before 
their  bankruptcy;  by  reason  of  all  which  said  several  pre- 
mises, the  said  Henry  was  indebted  to  the  said  John  and 
David  after  the  death  of  the  said  Robert,  and  at  the  time 
of  their  bankruptcy,  to  wit,  on  the  SIst  day  o(  December, 
in  the  year  of  our  Lord  ISSl,  in  a  large  sum  of  money,  to 
wit,  the  sum  of  1500/.  of  like  money,  in  respect  of  the  said 
account  so  opened,  and  of  the  said  several  cheques  so 
honoured  as  aforesaid,  to  wit,  in  the  county  aforesaid. 
And  the  said  plaintiffs  aver,  that  he,  the  said  Henry,  has 
not  at  any  time  since  the  bankruptcy  of  the  said  John  and 
David  paid  the  said  last-mentioned  sum  of  money,  or  any 
part  thereof,  to  them  the  said  plaintiffs  as  such  assignees  as 
aforesaid,  or  to  either  of  them,  although  often  requested  so 
to  do,  to  wit,  in  the  county  aforesaid ;  of  all  which  premises 
the  said  defendant  afterwards,  to  wit,  on  the  1  st  day  ofSep^ 
tember,  in  the  year  of  our  Lord  1833,  in  the  county  afore- 
said, had  notice,  and  was  then  and  there  requested  by  the 
said  plaintiffs  to  be  responsible  to  and  indemnify  them  the 
said  plaintiffs  as  such  assignees  as  aforesaid,  for  and  in 
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leapect  of  the  said  sum  of  money  kst  mentioned ,  according  Bxeh.  ^  Pieoi, 
to  the  said  promise  and  undertaking  by  him  in  that  be- 
half in  manner  aforesaid  made;  yet  the  said  defendant^ 
not  regarding  his  said  promise  and  undertaking,  has  not 
as  yet  been  responsible  to  or  indemnified  the  said  plain- 
tiff assignees  as  aforesaid,  for  or  in  respect  of  the  said 
sum  of  money  last  mentioned,  or  any  part  thereof,  although 
often  requested  so  to  do,  but  has  wholly  refused  and  still 
does  refuse  so  to  do,  and  the  said  last-mentioned  sum  of 
money  still  remains  wholly  due  and  unpaid  to  the  said 
plaintiffs  assignees  as  aforesaid,  to  wit,  in  the  county 
aforesaid.  The  declaration  contained  two  other  special 
cooBts,  and  counts  for  money  paid,  and  upon  an  account 
stated.  The  defendant  pleaded  the  general  issue  and  the 
Statute  of  Limitations. 

At  the  trial,  before  Gumey^  B.,  at  the  last  Assizes  for 
the  county  of  Carmavihen^  the  following  facts  were  esta- 
blished in  evidence:— Messrs.  Waters  %  Co.^  before  their 
bankruptcy  in  i83S,  carried  on  the  business  of  bankers  at 
Carmarthen.  In  the  year  18S5,  Henry  Bowers^  a  miller  at 
the  same  place,  having  applied  to  Messrs.  Waters  8f  Co. 
to  open  an  account  with  them,  they  assented,  upon  his 
giving  them  a  guarantee.  That  guarantee  was  given  by 
the  defendant,  and  was  in  the  following  form: — 

''  Henry  Bowers*  Mill  Account. 
"  Messrs.  Robert  Waters  %  Co. 
*'  Please  to  open  an  account  with  and  honour  the  cheques 
of  Mr.  Henry  Bowers  on  Mill  Account,  for  whom  I  will 
be  responsible.  ^^  W.Jones. 

*'  Carmarthen,  4»th  January,  1825." 

The  defendant  was  an  attorney,  and  was  the  profes- 
sional adviser  of  Messrs.  Waters  ^  Co.,  with  whom  he 
also  kept  a  banking  account.    At  the  time  of  the  gua- 
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£xch,  of  Pleat,  rantee  being  given,  he  attended  at  the  bank  with  Bowers, 
1834. 

and  requested  that  an  account  might  be  opened  with  the 

latter,  which  was  opened  accordingly,  and  advances  were 
made  from  time  to  time  by  the  bankers  to  Bowers.  No 
advances  were  made  by  Messrs.  Waters  ^  Co.  to  Bowers 
after  the  month  of  February,  1827;  but,  upon  the  SOth 
October  in  that  year,  a  sum  of  141Z.  10s.  9d.  cash  was  paid 
by  him  into  the  bank  to  the  credit  of  his  account.  After 
this  payment  the  balance  against  Bowers  amounted  to  the 
sum  of  846/.  14«.  7d.,  and  for  this  amount  Messrs.  Waters 
^  Co.,  on  the  g6th  February,  1828,  drew  a  bill  of  ex- 
change upon  Bowers,  payable  three  months  after  date* 
which  was  accepted  by  Bowers,  and  carried  to  the  credit  of 
his  account,  but  was  dishonoured  at  maturity.  The  writ  in 
the  present  action  was  issued  on  the  25th  October,  18SS. 
It  was  proved  at  the  trial  that  it  was  the  course  of  business 
in  the  hank  of  Messrs.  Waters  ^  Co.,  for  the  bankers  oc- 
casionally to  take  the  acceptances  of  their  customers  for  the 
balance  appearing  to  be  due  on  the  face  of  their  accounts, 
which  were  termed  covers;  and  this  was  also  proved  to  be 
the  practice  with  a  neighbouring  bank.  It  appeared  that 
the  defendant,  as  professional  adviser  to  the  bankers,  had 
sometimes  been  consulted  with  regard  to  these .  accept- 
ances; but  it  was  not  proved  that  he  had  personally  any 
knowledge  that  it  was  the  practice  of  the  bank  to  require 
these  bills  as  covers  for  the  balances  of  their  custom- 
ers. A  verdict  having  been  found  for  the  plaintiffs  for 
1027/.  6s.  lid.,  with  liberty  to  move  to  enter  a  nonsuit — 

J.  Evans  accordingly,  in  Easter  Term,  obtained  a  rule 
to  shew  cause  why  the  verdict  should  not  be  set  aside, 
and  a  nonsuit  entered;  and  now — 

Wkitcombe,  Fottett,  and  PoweU  shewed  cause.— There 
are  two  points  upon  which  this  rule  has  been  obtained—- 
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JirHy  that  the  defendant^  being  a  surety,  has  been  dis-  £«eA.  4  Pleat, 
charged  by  time  given  to  his  principal;  secondly,  that  the 
plaintifiB'  demand  is  barred  by  the  Statute  of  Limitations. 
The  first  question  is  one  of  very  great  importance  to  the 
interests  of  persons  engaged  in  trade.    It  is  not  the  case 
of  a  common  guarantee  for  the  payment  of  a  specific  sum, 
but  an  engagement  to  be  answerable  for  a  party  with  whom 
a  banker  opens  an  account.    The  parties  entering  into 
such  an  engagement  must  have  contemplated  the  opening 
and  carrying  on  of  that  account  in  the  manner  usual  be- 
tween the  bankers  and  their  customers;  and  if  the  prac- 
tice of  the  banking-house  was  to  require  from  those  per- 
sons who  kept  accounts  with  them  acceptances  for  the 
purpose  of  covering  their  balances,  such  a  practice  must 
have  been  in  the  contemplation  of  the  parties  at  the  time 
of  the  guarantee  being  entered  into.  This  is  obvious  when 
the  question  is  considered  as  if  raised  by  the  surety,  who 
might  certainly  insist  that  the  bankers  should  deal  with 
his  principal  in  the  same  manner  as  they  are  in  the  habit 
of  dealing  with  their  other  customers.    In  a  case  of  goods 
sold,  where,  by  the  custom  of  the  trade,  they  are  to  be 
paid  by  a  bill  at  three  months,  after  a  credit  of  three 
months — a  person  who  has  guarantied  the  payment,  if  he 
found  that  they  had  been  sold  upon  a  credit  of  three 
months  simply,  would  have  a  right  to  say  to  the  vendor — 
''  I  only  engaged  to  pay  you  for  the  goods  on  default  of 
the  purchaser,  in  case  you  dealt  with  him  in  the  usual 
manner,  and,  as  you  have  chosen  to  vary  from  that  man- 
ner,  I  am  no  longer  responsible."    In  the  same  way  the 
vendor  is  entitled  to  say  to  the  surety — "  You  under- 
took to  pay  me  for  the  goods  on  the  default  of  the  pur- 
chaser, in  case  I  dealt  with  him  in  the  customary  way;  and 
you  have  no  right  to  say  that  I  have  given  him  time  and 
discharged  you,  because  I  have  given  the  credit  which  I 
always  give  to  those  who  deal  with  me.'*    The  surety  is 
bound  to  inform  himself  as  to  the  usual  course  of  deal- 
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Ezeh.  of  Pleat,  ing(a);  for,  where  he  undertakes  to  guaranty  a  transac- 
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tion,  he  must  be  understood  to  guaranty  it  under  the  cir- 
cumstances which  ordinarily  accompany  such  a  transaction 
between  such  parties.  But  it  is  otherwise  when  new  ar- 
rangements, not  contemplated  at  the  time  of  entering  into 
the  guarantee  by  any  of  the  parties^  are  introduced* 
There  the  state  of  circumstances  is  altered,  without  the 
consent  and  without  the  contemplation  of  one  of  the 
parties,  who  may  insist  upon  that  alteration  as  foreign 
to  his  contract,  and  claim  to  be  exonerated.  This  has 
been  the  state  of  things  in  all  those  cases  in  which  it  has 
been  held  that  a  surety  is  discharged.  The  giving  time 
to  the  principal  was,  in  those  cases,  never  within  the  con- 
templation of  the  surety,  and  was  an  act  done  without  his 
consent. 

Applying  these  principles  to  the  present  case,  it  will  be 
seen  that  no  act  was  done  on  the  part  of  the  bankers 
which  could  have  the  effect  of  discharging  the  defendant* 
Admitting  that  he  was  not  personally  cogniasant  of  the 
practice  adopted  by  the  bankers  in  requiring  acceptances 
from  their  customers,  it  was  his  duty,  in  case  he  did  not 
wish  to  be  bound  by  their  usual  course  of  practice,  to 
make  inquiry  into  what  that  course  was.  By  not  doing  so, 
he  consented  to  become  surety  for  an  account  conducted 
upon  the  usual  footing ;  and  he  cannot  now  complain  that 
the  bankers  have  dealt  with  his  principal  in  the  same  man- 
ner as  they  have  dealt  with  all  their  other  customers. 
That  a  surety  shall  be  presumed  to  have  informed  him- 
self of  the  mode  of  dealing  between  his  principal  and  the 
creditor  may  be  gathered  from  the  case  of  Coombe  r. 

(a)  With  regard  to  transactions  and  it  is  his  fault  if  he  neglect  to 

which  take  place  after  the  guaran-  inquire  into  the  nature  of  the 

tee  given,  (and  the  same  rule  seems  transactions  between  the  prindi>al 

to  apply  to  the  course  of  dealing),  and  the  party  indebted  after  the 

Mr.  Justice  Gaselee  says — "  A  sure-  guarantee  given.''    Gorimg  y.  Ed- 

ty  ought  to  know  the  nature  of  the  monds,  3  Moore  &  P.  268 ;  6  Bing. 

engagement  he  has  entered  into;  100,  S.  G. 
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Woolf  (a).    There  the  course  of  the  plaintiff's  business  £xeA.  cf  Pktu, 
was  to  allow  a  credit  of  six  months^  or  a  discount  of  two 
and  a  half  j9^  ceni*  for  cash. 

In  the  present  case  there  has  not  been  any  giving  of 
time  to  Bowers.  The  engagement  is«  that  the  defen- 
dant will  be  responsible  if  the  bankers  ''will  open  an 
account  with  and  honour  the  cheques  of  Bowers.^  NoW| 
this  is  npt  a  guarantee  for  any  particular  time,  it  does  not 
cover  the  dealings  between  the  bankers  and  their  cus- 
tomers to  a  limited  extent,  or  for  a  limited  period,  but  is 
open  and  general.  The  defendant  becomes  responsible 
for  their  advances  as  long  as  they  continue  to  make  ad- 
yances  to  him.  The  taking  Bowers^s  acceptance  neither 
extinguished  the  debt,  nor  extended  the  existence  of  it 
beyond  the  period  contemplated  by  the  guarantee.  [AU 
dersan,  B. — Suppose^  after  the  acceptance  taken,  the  sure- 
ty had  applied  to  the  bankers  and  said — "  Sue  Bowers,** 
the  answer  must  have  been,  that  they  were  unable  to  do 
so  until  after  the  expiration  of  three  months.]  In  this 
case  the  acceptance  was  taken  merely  as  a  cover  or  colla- 
teral security  for  the  amount,  and  was  intended  to  lie  in 
llie  coffers  of  the  London  bankers  till  due. 

With  regard  to  the  second  question,  whether  the 
plaintiffs  are  barred  by  the  Statute  of  Limitations,  if 
the  plaintiffs  had  a  remedy  against  the  principal  at  any 
time  within  ax  years,  they  would  also  have  a  remedy 
against  the  surety.  The  running  of  the  statute  is  not  to 
be  reckoned  from  the  time  of  the  last  advances  made  by 
the  bankers,  in  February,  1827;  for,  on  the  26th  of  Feb- 
ruary, 18S8,  when  the  bill  was  taken  for  the  balance  of 
the  account,  the  bankers  had  clearly  a  remedy  against  the 
principal,  and,  therefore,  against  the  surety  also.  As 
long  as  the  principal  is  liable,  the  surety  also  is  liable. 

John  Evans,  and  E.   V.  Williams,  in  support  of  the 

(a)  8  Bing.  156;  I  Moore  &  Scott,  241,  S.  C. 
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Etch,  of  Pleas,  rule. — ^Nothine  like  a  custom  of  trade  or  course  of  deal- 
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ing,  with  regard  to  the  taking  of  acceptances  from  the 

customers  of  the  bank,  was  proved  in  this  case.  That 
the  practice  was  a  very  irregular  one  appears  from  the 
transaction  in  question.  The  account  with  Bowers  was 
opened  early  in  the  year  1825 ;  yet^  neither  in  that  year, 
nor  in  the  following,  nor  in  1827,  was  any  bill  required  by 
the  bankers  to  cover  the  balance  of  the  account.  It  was 
not  until  February,  1828,  in  the  fourth  year  of  the  account, 
that  any  cover  was  demanded.  If  the  bankers  were 
at  liberty  to  take  this  bill  at  the  expiration  of  three 
years,  why  not  of  four,  why  not  of  five,  why  not  of  ten? 
But  it  is  contended'  that  there  has  been  nothing  done 
amounting  to  a  giving  of  time.  Now,  what  is  the  rule 
with  regard  to  the  relation  between  principal  and  surety 
upon  this  subject?  It  is  thus  laid  down  by  Lord  Eldan  in 
Samuellv.  Howarth{a),  after  remarking  that  the  rule  re- 
cognised by  Courts  of  law  is  the  same  as  that  adopted  in 
Courts  of  equity : — **  The  rule  is  this,  that  if  a  creditor, 
without  the  consent  of  the  surety,  gives  time  to  the  prin- 
cipal debtor,  by  so  doing  he  discharges  the  surety;  that  is, 
if  time  is  given  by  virtue  of  positive  contract  between  the 
creditor  and  the  principal — not  merely  where  the  creditor 
is  inactive;  and,  in  the  case  put,  the  surety  is  held  to  be 
discharged,  for  this  reason,  because  the  creditor,  by  so 
giving  time  to  the  principal,  has  put  it  out  of  the  power  of 
the  surety  to  consider  whether  he  will  have  recourse  to  his 
remedy  against  the  principal  or  not ;  and  because  he,  in 
fact,  cannot  have  the  same  remedy  against  the  principal 
as  he  would  have  had  under  the  original  contract."  Now, 
in  this  case,  had  the  surety  the  same  remedy  against  his 
principal  after  the  giving  the  acceptance  as  before?  In 
February,  1827,  a  balance  was  struck,  and  the  surety 
might  have  called  upon  the  bankers  to  enforce  the  pay- 
ment, or,  having  paid  it  himself,  might  immediately  have 

(a)  3Merivalc,278. 
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sued  the  principal.  But,  upon  the  acceptance  of  the  bill  ^ch.  ^J^Um, 
in  February,  1828,  the  bankers,  if  called  upon^  could  not 
haYe  maintained  an  action  against  their  customer  till  the 
expiration  of  three  monthsi  and,  consequently,  the  surety 
had  not  the  same  remedy  as  he  would  have  had.  [Al^ 
dersan,  B. — ^The  question  is,  beyond  what  period  was  there 
a  giving  of  time  in  this  case  ?  No  period  is  mentioned  in  the 
guarantee;  and,  if  it  was  originally  part  of  the  contract  be- 
tween the  bankers  and  their  customer,  that  a  bill  should 
be  taken  for  the  balance  as  a  cover,  it  is  difficult  to  say 
that  there  was  a  giving  of  time.]  The  plaintiffs  must 
contend,  that,  whenever  there  was  a  balance  due,  the 
bankers  were  bound  to  give  three  months' credit  to  Bowers. 
Here,  however,  the  three  months*  credit  was  not  given  on 
the  last  balance  being  struck.  The  latest  transaction  be- 
tween the  parties  was  in  October,  1827,  and  the  accept- 
ance was  not  taken  until  February,  1828.  If  this  be  al- 
lowed, why  might  not  the  bankers  suffer  the  account  to 
stand  over  for  twenty  years,  and,  at  the  expiration  of  that 
period,  take  the  acceptance  of  their  debtor  for  the  amount, 
and  so  deprive  the  surety  of  the  benefit  of  the  Statute  of 
Limitations?  Upon  the  question  of  the  Statute  of  Limita- 
Hona,  it  is  clear  that  the  statute  began  to  run  from  the  time 
when  the  bankers  refused  to  make  any  further  advances  to 
BawerSfViz.  in  February,  1827.  At  that  period,  they  had  a 
right  of  action  against  him,  and,  so  far  as  respected  their 
advances,  the  account  was  closed.  The  subsequent  liabi- 
lity of  Bowers  upon  his  acceptance  given  in  February, 
1828,  was  not  within  the  meaning  of  the  guarantee,  which 
only  refers  to  the  banking  account.  Nor  can  the  payment 
hy  Bowers  in  October,  1827,  make  any  difference;  for  there 
is  no  decision  in  which  it  has  been  held  that  a  payment  by 
a  principal  debtor,  not  being  also  a  joint-contractor,  oper- 
ates to  take  a  case  out  of  the  Statute  of  Limitations. 

Cur,  adv.  vulL 
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•^^Em^y^'M'i       Holland,  B.,  now  delivered  the  judgment  of  the 
1834.        ^ 

Court: — 

This  was  an  action  brought  against  the  defendant  to  re* 
cover  the  balance  of  an  account  due  from  one  Bowers 
to  the  plaintiffs,  and  for  which  the  defendant  had  given  a 
guarantee  in  writing.  The  guarantee  was  dated  4th  Ja- 
nuary, ISl^y  was  signed  by  the  defendanti  and  was  as  fol- 
lows: 

"  Messrs.  Robert  Waters  §•  Co. 
"  Please  to  open  an  account  with  and  honour  the  cheques 
of  Mr.  Henry  Bowers,  on  Mill  Account,  for  whom  I  will  be 
responsible.  „  ^  Jbntf*." 

Under  this  guarantee  the  plaintiffs  proceeded  to 
make  advances  as  bankers  to  Bowers,  and,  at  the  close 
of  1825,  the  balance  due  from  Bowers  to  them  amount- 
ed to £754 

At  the  close  of  1826,  to 1037 

At  the  close  of  1827,  to -    .    &k> 

Subsequently  to  February,  1827,  no  fresh  advances  were 
made  by  the  plaintiffs  to  Bowers,'  but,  on  the  SOth  Oc^ 
tober,  1827,  a  payment  of  141/.  was  made  by  Bowers  to  the 
plaintiffs.  For  the  balance  thus  remaining  due  to  the 
bankers  at  the  close  of  1827,  they,  in  February,  1828, 
without  the  knowledge  or  assent  of  the  defendant,  took 
an  acceptance  of  Bowers,  payable  three  months  after  the 
date  thereof.  And  the  question  now  for  the  considera- 
tion of  the  Court  is,  whether,  by  so  doing,  they  have  dis* 
charged  the  present  defendant  from  his  liability  as  gua- 
rantee for  the  debt  of  Bowers.  The  case  of  Combe  v. 
Woolfe  (a)  establishes  that  a  plaintiff*,  who,  without  the 
knowledge  or  assent  of  the  party,  gives  time  to  the  princi- 
pal debtor,  by  a  contract  made  for  that  purpose  between 

(a)  1  Moore  &  Scott,  241,  S.  G. ;  8  Bing.  156. 
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them,  thereby  exonerates  altogether  the  surety  from  his  Exeh.  of  PieM, 
liability;  but  the  real  question  is,  what  is  meant  by  ''giv- 
ing time?'*  We  think  it  means  esteiiding  the  period,  at 
which,  by  the  contract  between  them,  the  principal  debtor 
was  originally  liable  to  pay  the  creditor,  and  extending  it 
by  a  new  and  valid  contract  between  the  creditor  and  the 
principal  debtor,  to  which  the  surety  does  not  assent. 
In  the  case  above  cited,  the  surety  undertook  to  gua- 
ranty a  contract  in  which  the  debtor  was  to  have  eight 
months'  credit,  and  was  exonerated  by  the  fact  that  the 
creditor  had  bound  himself  by  taking  a  bill  to  give  eleven 
months*  credit  for  the  balance  due.  In  Orme  v.  Young  (a). 
Lord  Chief  Justice  Gibbs  puts  it  thus: — ''What  is  for* 
bearance  and  giving  time?  It  is  an  engagement  which  ties 
the  hands  of  the  creditor.  It  is  not  negatively  refraining ; 
not  exacting  the  money  at  the  time;'*  (by  which  of  course 
he  means  at  the  time  when  due  by  the  contract  between 
the  principal  and  the  creditor);  "  but  it  is  the  act  of  the 
creditor  depriving  himself  of  the  power  of  suing  by  some* 
thing  obligatory,  which  prevents  the  surety  from  coming 
into  a  Court  of  equity  for  relief,  because,  the  principal 
having  tied  his  own  hands,  the  surety  cannot  release  them.*' 
If,  however,  the  creditor  continues  to  deal  with  the  prin- 
cipal debtor  on  the  original  terms  of  the  contract  between 
them,  he  cannot,  we  think,  by  any  length  of  credit  which 
he  so  gives,  be  properly  said  to  give  time  to  the  debtor. 
The  time  must  be  given  as  an  extension  of  the  original 
credit.  If,  therefore,  it  could  be  shewn,  in  fact,  that  the 
taking  the  three  months'  bill  in  this  case,  in  February, 
1828,  from  the  principal  debtor,  was  part  of  the  original 
contract  between  the  bankers  and  Bowers,  for  which  the 
defendant  became  the  guarantee,  there  would  be  much 
force  in  the  arguments  addressed  to  the  Court  on  the  part 
of  the  plaintiffs,  that  the  defendant  was  bound  to  know 
the  nature  of  the  contract  which  he  guarantied,  and  that 

(a)  Holt,  N.  P.  C.  84. 
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B*^  of  PUat,  the  course  of  dealing  between  the  bankers  and  Bowers 
1834. 

might  be  properly  referred  to  for  that  purpose.    But, 

giving  them  the  full  benefit  of  that  argument,  it  is  disposed 
of  by  the  facts  of  the  case.  Here,  a  balance  is  struck  in 
18S5|  and  np  bill  taken;  the  same  takes  place  in  1826  and 
1887|  at  which  period  all  advances  ceased  on  the  part  of 
the-  bankers.  It  cannot  be  for  a  moment  doubted,  upon 
the  facts  appearing  on  the  learned  Judge's  report,  that,  in 
February^  18S7,  an  action  could  have  been  maintained 
against  Bowers  for  the  balance  then  due.  So,  again,  in 
October,  1827,  after  the  payment  of  141/.  by  Bowers,  no 
one  can  doubt  that  the  bankers  could  have  maintained  an 
action  immediately  for  the  then  balance,  either  against 
Bowers,  or,  in  failure  of  payment  by  him,  against  the  de- 
fendant. Then^  after  this,  by  an  agreement,  to  which  the 
defendant  is  not  privy  nor  an  assenting  party,  the  bankers 
bind  themselves  not  to  sue  Bowers  for  that  balance 
during  the  period  between  February,  1828,  and  May, 
1828.  We  think  this  was  clearly  such  a  giving  time  to 
the  principal  debtor  as  to  exonerate  completely  the  surety 
from  all  subsequent  liability.  This  renders  it  unnecessary 
to  discuss  the  second  objection! 

The  rule,  thereupon,  fojr  entering  a  nonsuit,  must  be 

made — 

Absolute. 


FiDGETT  r.  Penny. 

On  501  JP«ftni-  ASSUMPSIT  for  money  had  and  received,  and  on 
tlSSudb^^  an  account  stated.  Plea  — A^on  assumpsit.  The  action, 
tweenthepar-    which  was  brought  sincc  the  rules  of  H.  T.  4f  ffllL  if, 

ties,  tnd  the  b«-  ° 

lance  wee  in  &• 

pbdntifi:  On  the  lOlh  Afore*  inother  account  wa«  stated,  and  the  balance  wae  in  favour  of  the 
defendant  The  plaintiflf  afterwards  sued  upon  the  first  account  8Ut«d,  and  the  defendant  (after 
the  new  nilM)  pleaded  mmauumptH.—Heid,  that,  under  thU  plea,  he  could  not  avail  himself  of 
the  defence  of  the  teeond  account  stated. 
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came  into  operatioiii  was  tried  before  tbe  Secohdary,  in  Eteh.  of  PUat, 
pursuance  of  a  Judge's  order,  under  8  &  4  Witt.  4,  c.  17, 
when  tbe  plaintiff  gave  in  evidence  an  account  stated  be- 
tween bimself  and  the  defendant  on  the  5th  February, 
upon  the  face  of  which  a  balance  was  due  to  him,  and  for 
this  balance  he  claimed  a  verdict.  In  answer  to  this  case, 
the  defendant  offered  to  prove,  that,  on  the  10th  March, 
the  parties  agdn  met,  when  another  account  was  stated 
between  them,  which  included  the  sums  for  which  the 
plaintiff  had  credit  in  the  account  of  the  5th  February, 
and  also  a  sum  of  lU,  lis.  due  from  the  plaintiff  to  the 
defendant,  by  which  the  balance  was  turned  in  the  defen- 
dant's favour.  The  particulars  of  the  plaintiff's  demand 
coincided  with  the  amount  due  on  the  account  stated  of 
the  5th  February,  After  argument,  the  Secondary  de- 
cided that  the  defendant  was  not  entitled,  under  the  plea 
oi  nan  assumpsit,  to  give  the  account  of  the  10th  March 
in  evidence ;  and  the  plaintiff  had  a  verdict  for  91.  \s,,  the 
balance  due  upon  the  first  account,  with  liberty  to  the  de- 
fendant to  move  to  set  aside  the  verdict  for  the  plaintiff, 
and  enter  a  verdict  for  the  defendant  A  rule  having  been 
obtained  accordingly,  or,in'the  alternative,  for  a  new  trial — 

Heaton  was  now  heard  in  support  of  the  rule. — He 
contended  that  the  evidence  of  the  second  account  stated 
ought  to  have  been  received,  as  shewing,  that,  at  the  time  of 
the  commencement  of  the  action,  the  plaintiff  had  no  right 
of  action  against  the  defendant  on  an  account  stated,  hav- 
ing, in  fact,  stated  an  account,  the  balance  of  which  was 
against  himself.  If  this  be  not  allowed,  it  will  follow  that 
where  an  account  has  been  stated  five  years  ago  between 
the  parties,  with  a  balance  in  favour  of  the  plaintiff,  and 
fifty  accounts  have  subsequently  been  stated,  all  of  them 
shewing  a  balance  in  favour  of  the  defendant,  tbe  plaintiff 
will  yet  be  allowed  to  recover  upon  the  first  account 
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Sgek.  of  Pleat,  Lord  Lyndhurst,  C.  B.— The  plaintiff  sued  upon  the 
^^*  first  account,  and  the  defendant,  from  the  particulars  of 
demand,  must  have  known  that  it  was  upon  the  first  ac- 
count that  the  action  was  brought.  Here  is  a  clear  cause 
of  action.  What  is  the  answer?  The  defendant  shews-, 
that,  before  the  commencement  of  the  action,  there  was 
another  account,  including  the  former  items,  stated  be- 
tween the  parties,  and  that  the  balance  is  in  his  favour^ 
But,  under  the  plea  of  non  assumpsit^  since  the  new  rules^ 
this  is  no  answer  to  the  action. 

AiiDERSON,  B. — ^In  law,  the  second  account  must  be  taken 
to  be  either  a  payment  or  a  set-off;  and  in  neither  case 
could  the  defendant  avail  himself  of  those  defences  under 
the  general  issue. 

GuRNEY,  B. — ^The  case  is  perfectly  dear;  the  rule 
must  be  discharged. 

Rule  discharged. 


Mestayer  v.  Biggs. 

TheeoDditionof  DECLARATION  in  debt  on  bond,  dated  10th  Oeio- 
ddngthAtitf^  ber,l826,  with  a  penalty  of  2000/.,  conditioned  for  the 
^^JS^te^ted'  payment  to  plaintiff  of  an  annuity  of  150i  by  quarterly 
with  A  B.,  the    payments.      Breach — Non-payment  thereof  for  several 

obUgor,  for  the 

tale  to  him,  s,    quarters  elapsed  previously  to  the  action.    Plea — Non  est 

^..  of  Ames-        x'     A  J  •  ii_ 

suage,  &C.,  in    j^^ctutn,  and  issue  thereon. 

conttderatioD,         ^ft^r  verdict  for  the  plaintiff,  Mansel  had  obtained  a 

amongst  other  ^  ^  r  » 

things,  of  an  an-  rule  tiisi  for  a  nonsuit  on  two  points  reserved  at  the 
to  be  paid  to       trial— ;/fr«/,  that  the  bond  required  inrolment  under  the 

her,  3f.  If.,  dur- 
ing her  life,  by 

S.  B,f  by  four  quarterly  payments  in  the  year;  and  further  reciting  that,  on  the  contract  of  the  pur^ 
chase  of  the  messuage,  it  was  agreed,  that,  for  better  securingthe  payment  of  the  wiid  annuity,  the 
said  S,  B,  should  execute  that  bond,)  was,  for  the  payment  of  the  said  annuity  at  the  times,  &c. 
This  bond  was  stamped  with  a  W.  \5s,  deed  sUmp: — Held,  that  the  bond  was  properly  stamped, 
and  that  it  did  not  require  any  inrolment  under  the  Annuity  Act,  and  that  if  such  inrolment  had 
been  neoesaary,  the  want  of  it  could  not  haye  been  taken  advantage  of  under  the  plea  of  nm  nt 
factum. 
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provisions  of  the  Annuity  Act;  secondly ^  that  the  stamp,  s»eh.  rf  Pfeot, 
which  was  a  common  deed  stamp  of  1 2. 1 5«.,  was  insufficient. 
The  obligatory  part  of  the  bond  was  in  the  ordinary  form. 
The  condition  was  as  follows: — "Whereas  the  above- 
named  Mary  Mestayer  lately  contracted  with  the  above- 
bounden  J.  Biggs^  for  the  sale  to  himi  the  said  J.  iS.,  of  a 
messuage  or  tenement^  outhouses,  yard,  garden,  heredita- 
ments, and  premises,  situate  &c.,  in  consideration  of 
(among  other  things)  an  annuity  or  clear  yearly  sum  of 
1501.,  to  be  paid  to  her  the  said  M*  M*,  during  the  term 
of  the  natural  life  of  the  said  M.  ilf ,  by  the  said  J.  B.,  his 
executors  or  administrators,  at  or  by  four  equal  quarterly 
payments  in  the  year,  as  hereinafter  expressed.  And 
whereas,  on  the  contract  of  the  said  purchase,  it  was 
agreed,  that,  for  the  better  securing  the  payment  of  the  said 
annuity  of  150/.,  the  said  •/•  £•  should  execute  the  above* 
written  bond  or  obligation,  conditioned  as  hereinafter  men- 
tioned. Now,  the  condition  of  the  above-written  obliga- 
tion is  such,  that,  if  the  above-bounden  J.  £.,  his  heirs, 
executors,  or  administrators,  or  any  or  either  of  them,  do 
and  shall  well  and  truly  pay  or  cause  to  be  paid  unto  the 
above-named  M,  ilf.,  her  executors,  administrators,  or 
assigns,  one  annuity  or  clear  yearly  sum  of  IBOL  of  good 
and  lawful  money  of  the  United  Kingdom  of  &c.,  of  Eng^ 
Ush  value  and  currency,  yearly  and  every  year  up  to  the 
last  quarter's-day  of  payment  preceding  the  decease  of  her 
the  said  Mary  Mestayert  by  four  equal  quarterly  pay- 
ments, on  the  10th  day  of  January,  the  10th  day  o{  April, 
the  1 0th  day  o(July,  and  the  10th  day  of  October,  in  each 
year,  at  or  in  the  common  dining  hall  of  the  Inner  Tempie, 
London,  between  the  hours  of  twelve  and  two  of  the  dock 
in  the  day  time ;  and  also,  in  case  the  said  Af.  M.  shall 
happen  to  depart  this  life  upon  either  of  the  said  quarterly 
days  of  payment,  then»  if  the  said  John  Biggs,  his  heirs, 
executors,  or  administrators,  do  and  shall,  on  demand,  pay 
or  cause  to  be  paid  unto  the  said  M.  M.,  her  executors. 
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£ti^.  of  Pkat,  administratorsy  or  assigns,  the  whole  of  such  quarterly 
payments,  and  do  and  shall  make  all  and  every  the  said 
payments  without  any  abatement  or  dedaction  whatsoever, 
for  or  on  account  of  any  charges,  taxes,  rates,  assess- 
ments, or  other  matter  or  thing  whatsoever,  whether  by 
authority  of  Parliament  or  otherwise  howsoever,  and  do 
and  shall  make  the  first  payment  of  the  said  annuity  or 
yearly  sum  of  150/.  on  the  10th  day  of  Jimtfary  next  en- 
suing the  date  of  the  above-written  obligation,  and  do  and 
shall  pay  up  all  costs,  charges,  and  expenses  which  may 
have  been  incurred  by  reason  of  any  default  in  payment 
thereof,  then  the  above- written  obligation  shall  be  void, 
or  else  remain  in  full  force  and  virtue." 

Cowling  shewed  cause. — This  case  depends  very  much 
upon  the  recital,  which  shews  that  the  annuity  was  given 
by  way  of  part  payment  for  a  house  purchased  from  the 
plaintiff  by  the  defendant.  As  to  the  want  of  inrobnent, 
independently  of  the  answer  that  such  an  objection  is  not 
admissible  under  the  plea  of  non  estfaciumt  it  has  been 
decided,  and  is  now  settled,  that  the  Annuity  Act,  53 
G^o.  3,  c.  141,  does  not  apply  to  annuities  granted  with- 
out regard  to  pecuniary  consideration.  Here,  the  consider- 
ation for  the  sale,  if  it  can  be  considered  as  a  sale  within 
the  meaning  of  the  statute,  which  is  very  doubtful,  is  a 
house.  James  v.  James  (a)  is  in  point.  This  subject  was 
very  recently  considered  in  Cumberland  y.  KeUy  (6),  where 
all  the  authorities  are  collected.  As  to  the  stamp,  the 
clause  which  the  defendant  must  rely  on  as  being  most 
applicable  to  the  present  case  is  under  the  head  **  Bond,'* 
in  the  first  part  of  the  schedule  to  the  Stamp  Act, 
53  Geo.  3,  c.  184,  and  is  as  follows  :-t''  Bond  in  England, 
and  personal  or  heritable  bond  in  Scotland,  given  as  the 
only  or  principal  security  for  the  payment  of  any  Annuity, 

(«)  2  B.  &  B.  702 ;  6  Moore,  479.         (6)  3  B.  &  Ad.  602. 
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upon  the  original  creation  and  sale  thereof. — See  Con-  ^^^  rf  ^^ot* 
▼eyance  upon  the  Sale  of  Lands,   &c."     The   clause 
thereby  referred  to^  and  found  under  the  head  "  Convey- 
ance,'* b  the  following:  ''  And  where,  upon  the  sale  of  any 
annuity  or  other  right  not  before  in  existence,  the  same 
shall  not  be  created  by  actual  grant  or  conveyance,  but 
shall  only  be  secured  by  bond,  warrant  of  attorney,  cove- 
nant, contract,  or  otherwise,  the  bond  or  other  instru- 
ment by  which  the  same  shaU  be  secured,  or  some  one  of 
such  instruments  if  there  be  more  than  one,  shall  be 
deemed  and  taken  to  be  liable  to  the  same  duty  as  an  ac- 
tual grant  or  conveyance."    Now,  looking  back  to  the 
commencement  of  the  head  '*  Conveyance,**  it  appears  that 
a  conveyance,  whether  grant  &c.  upon  the  sale  of  any  lands 
&c.,  annuities  &c.,  or  of  any  right  &c.  therein,  ''where 
the  purchase  or  consideration  money  therein  or  thereupon 
expressed  shall  not  amount  to  &c.,'*  shall  be  stamped  as 
therein  mentioned,  and  must  therefore  be  stamped  accord- 
ing to  the  pecuniary  consideration  therein  expressed* 
Here,  no  pecuniary  consideration  is  expressed ;  besides 
which,  there  is  no  ''sale*'  of  an  annuity  here,  within  the 
scope  of  the  Stamp  Acts.    They  are  to  be  construed  in  a 
popular  manner.    ''Sale  of  an  annuity*'  in  the  ordinary 
sense  means  a  sale  for  a  pecuniary  consideration,  since 
annuities  are  usually  sold  for  the  purpose  of  raising  money; 
the  word  "  sale,**  therefore,  in  the  Stamp  Act  must  be 
read  as  confined  to  the  cases  comprised  within  the  Annuity 
Act  Again,  the  annuity  here  was  not  sold  for  a  house,  but 
the  bouse  for  the  annuity.    The  object  of  the  sale  and  of 
the  whole  transaction  was  the  house;  the  annuity  was  only 
the  consideration  of  that  sale.    If  the  subsequent  clause, 
under  the  head  "  Bond,**  be  relied  on,  vix.  "  Bond  in 
England,   and  personal  or  heritable  bond  in  Scotland^ 
given  as  a  collateral  or  auxiliary  security  for  the  payment 
of  any  annuity  upon  the  original  creation  and  sale  thereof, 
VOL.  I.  I  c.  M.  R. 
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Ezeh,  of  Pkas,  where  the  same  shall  be  granted  or  conveyed  or  secured 
by  any  other  deed  or  instrument,  liable  to  and  ckarged 
with  the  said  ad  valorem  duty  hereinafter  imposed  on  oon- 
▼eyances  upon  the  sale  of  any  property — 1/./'  then  the 
stamp  is  valid,  being  for  a  larger  amount  than  required  I9 
the  act.  The  two  following  clauses  are  the  only  others 
that  can  possibly  be  contended  to  be  applicable ;  they  do 
not  however  affect  the  present  question,  for  they  only  ap- 
ply to  cases  of  bonds,  not  given  on  the  original  creation 
and  sale  of  an  annuity;  whereas  the  recital  of  the  condi- 
tion shews  that  the  present  bond  was  given  on  the  original 
contract  for  the  annuity,  and  that  it  is  the  only  instrunieiift 
by  which  that  annuity  was  created.  The  clause  first  dted 
is  the  only  one  therefore  on  which  the  defendant  can  rely, 
and  that  has  been  shewn  not  to  apply;  and,  therefore  this 
bond  comes  within  the  clause  for  stamping  bonds  and 
deeds  in  general,  and  is  correctly  stamped.  In  Bkmdy  v^ 
Herbert  (a),  Mrs,  Lewin  (being  the  owner  of  certain  stock 
for  her  life,  remainder  to  her  daughter,  the  wife  of  the  de- 
fendant,) by  an  indenture  bearing  a  common  deed  stamp, 
it  was  arranged  that  the  defendant  should  sell  out  the 
stock  and  pay  Mrs.  L,  an  annuity  for  her  life  equal  tQ  in- 
terest on  the  amount  of  the  proceeds  of  the  stock;  and 
that  certain  policies  of  insurance  should  be  assigned  by 
way  of  further  security.  The  stamp  was  objected  to,  on 
the  ground  of  the  transaction  being  a  sale  of  an  annuity  and 
a  conveyance  of  "  property;"  but  Lord  Tentertlem  said, 
that  the  transaction  could  not  be  considered  as  a  sale  of 
an  annuity  in  the  ordinary  sense  and  acceptation  of  the 
words ;  and  Parke ^  3.^  asked  ''what  was  the  consideration 
money  expressed  in  the  deed.  That  language  b  applica* 
ble  to  the  present  case. 

Afanself  contra. — The  case  depends  oh  the  clause  in 
(a)  9  B.  &  C.  396. 
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the  schedule  to  the  SUmp  Act,  under  the  head  "  Bond,"  ^*^\^f^^^^' 
which  18  as  follows:  " Bond  in  England^  and  personal  and 
heritable  bond  in  Scotland^  given  as  a  security  for  the 
payment  of  gny  annuity  (except  as  aforesaid),  or  of  any 
sum  or  sums  of  money  at  stated  periods^  (not  being  inter- 
est for  any  principal  aum,  nor  rent  reserved  or  payable 
upon  any  lease  or  tack),  for  the  term  of  life,  or  any  other 
indefinite  period,  so  that  the  whole  money  to  be  paid 
cannot  be  previously  ascertained,  where  the  same  shall 
amount  to  10(U.  and  not  amount  to  £00/.  per  annum — 4^;*' 
which,  therefore,  ought  to  have  been  the  amount  of  the 
stamp  here.  That  clause  is  applicable,  because  there  is 
no  principal  instrument  creating  the  annuity.  The  ex- 
ception, which  means,  **  except  upon  the  original  crea- 
tion and  sale  thereof,*'  as  in  the  clause  preceding,  shews 
that  the  clause  applies  to  all  cases  where  there  is  no  other 
creation,  and  there  appears  to  have  been  no  other  here* 
To  hold  the  stamp  sufficient  in  this  case  would  enable 
parties  to  commit  frauds  on  the  Stamp  Act,  by  reciting  a 
prior  creation  of  the  annuity,  where  in  fact  none  existed. 

As  to  the  other  point,  HUl  v.  M.  %  S.  Waterworks  Com- 
pony  (a)  shews,  that  the  objection  as  to  the  inrolment  is 
admissible  under  nan  est  factum;  and  although  no  sum  is 
stated  in  the  bond,  yet  the  consideration  for  granting  the 
annuity  is  in  effect  pecuniary. 

Parke,  B. — I  am  of  opinion  that  there  is  no  foundation 
for  either  of  the  objections.  As  to  the  stamp,  it  is  the 
proper  one.  On  the  face  of  the  instrument,  it  is  not  a 
subsequent  collateral  security,  but  given  originally ;  if  so, 
it  is  to  be  stamped  either  as  an  original  conveyance,  or  as 
a  collateral  security  on  the  original  conveyance.  If  it  be 
an  original  security,  there  is  no  pecuniary  consideration  on 
the  face  of  it,  and,  therefore,  the  clause  imposing  an  ad 

(a)  2  Ncv.  &  Man.  673. 
l2 
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Kxeh.  of  PUat,  valorem  duty  does  not  apply.  If  (be  defendant  contends 
that  it  is  a  collateral  aecurity,  then  the  stamp  is  too  great* 
The  subsequent  clauses  do  not  apply.  The  defendant 
then  not  being  able  to  bring  it  within  any  special  clause^ 
it  fidls  within  the  general  bond  dauaci  and  is  properly 
stamped  with  a  common  deed  stamp. 

The  other  objection  is  not  available  under  a  plea  of  nou 
est  factum.  It  is  a  general  rule,  that  statutory  objections 
must  be  pleaded.  HiU  ▼•  M.  %  S.  Waterworks  Company 
was  an  entirely  diflferent  case;  the  defendants  there  en- 
deaTOured  to  shew  that  the  seal  was  not  the  company's. 
Besides,  the  transaction  in  this  case  is  not  within  the 
scope  of  the  Annuity  Act.  Cumberland  ▼•  KeUey  is  deci- 
sive  on  that  point. 

BouAMD,  B. — It  appears  to  me  that  Blandy  v.  Herbert 
is  decisive  of  the  present  case. 

Alderson,  B. — It  is  quite  clear  that  this  is  a  security 
given  on  the  original  creation  of  the  annuity ;  and  there- 
fore, whether  we  look  at  the  first  or  second  of  the  cited 
clauses,  the  stamp  is  right  for  the  reasons  given  by  my 
Brother  Parke* 

GuRNBY,  B.p  concurred. 

Rule  discharged. 
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James  Shepherd,  Richard  Wood,  Nathaniel  Dor-     ^ — ^ — / 
NBTT,  James  Webber,  and  Edmund  Pontifex,  Assig- 
nees of  the  Estate  and  Effects  of  John  Plummer  and 
William  Wilson,  Bankrupts,  f>.  Michael  Keatley. 

X  HIS  was  an  action  brought  by  the  plaintiffs,  as  as-  on  a  sale  by 
signees,  against  the  defendant,  for  the  breach  of  a  con-  Joid  pro^rty,' 
tract  entered  into  between  the  plaintiffs,  as  assignees,  onfofthccon- 
and  the  defendant,  for  the  purchase  by  him,  the  de-  was,  that  the 
fendant,  of  a  certain  leasehold   estate.     The  declara-  notbTobHged 
tion  contained  three  special  counts  on  the  contract,  and  ]^]^7'^h^  ^u^ 
an  mdebiiaius  count  for  a  leasehold  estate  bargained  and  the  vendee  hav. 
sold,  and  for  monies,  and  on  an  account  stated.    The  covered  certain 
defendant  pleaded  non  assumpsit;  and  issue  having  been  J^*^"^/'.  t^^^^^^ 
joined  thereon,  by  the  consent  of  the  attomies  for  the  ^f^*  ^^^\  «ot- 
plaintiffs  and  for  the  defendant,  and,  by  the  order  of  the  above  con- 
Mr.  Baron  Parke,   the  following  case  was   stated  for  enmud  toTnslst 
the  opinion  of  the  Court,  according  to  the  form  of  the  upon  those  de- 
statute  (a): — 

Case.—"  By  indenture,  bearing  date  the  Slst  day  of 
March,  1816,  and  made  between  John  Crosse  Crooke^ 
therein  described,  of  the  first  part;  John  Ellison ^  therein 
described,  of  the  second  part;  Henry  Bales f  therein  de- 
scribed, and  Sarah  his  wife,  and  John  Henry  BaieSt  son 
and  heir  apparent  of  the  said  Henry  Bates,  by  the  said 
Sarah  his  wife,  of  the  third  part;  and  John  Plummer, 
therein  described,  of  the  fourth  part;  after  reciting  that 
the  said  John  Crosse  Crooke,  John  Ellison^  Henry  Bates, 
and  Sarah  his  wife,  and  John  Henry  Bates,  were  seised 
of  and  entitled  to  the  messuage  or  tenements  and  other 
hereditaments  and  premises  thereinafter  particularly  men- 
tioned and  described,  and  agreed  to  be  demised  in  the 
shares  or  proportions  following;  that  is  to  say,  the  said 

(a)  3&4  Will.4,  C.42,  B.25. 
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Exch,  of  PUa$,  John  Cfosse  Crooke  to  two  equal  undivided  fourth  parts  or 
1834. 

shares  thereof,  the  whole  into  four  equal  parts  or  shares 

to  be  considered  as  divided;  the  said  John  EUUon  to 
one  other  like  equal  undivided  fourth  part  or  share  thereof; 
and  the  said  Henry  Bates  and  Sarah  his  wife,  and  the 
said  John  Henry  Bates,  to  the  remaining  like  one  equal 
undivided  fourth  part  or  share  thereof;  and  that  they  had 
agreed,  for  the  consideration  thereinafter  mentioned,  and 
especially  in  consideration  of  the  said  John  Plummer  hav- 
ing undertaken  to  lay  out  the  sum  of  £ in  erecting 

one  or  more  substantial  building  or  buildings  of  brick  or 
litone  on  the  said  demised  premises,  in  additioii  to  or  im- 
provement of  the  buildings  already  standing  thereon, 
each  of  them  to  demise  to  him  the  said  John  Plummer 
their  several  and  respective  parts  or  shares  of  and  in  the 
said  messuage  or  tenement,  hereditaments,  and  premiaes, 
subject  as  in  the  said  indenture  thereinafter  contained ; 
it  was  witnessed,  that,  in  pursuance  of  a  license  for  that 
purpose,  granted  from  the  lord  of  the  manor  of  Faux- 
hall,  in  the  county  o{  Surrey,  and  in  consideration  of  the 

said  sum  of  £ so  to  be  laid  out  by  the  said  John 

Plummer  in  mahner  before  mentioned,  and  of  the  rents 
and  covenants  thereinafter  contained,  they  thfe  Said  John 
Crosse  Crooie,  John  Ellison,  and  Henry  Bates,  and  Sarah 
his  wife,  and  John  Henry  Bates,  did  each  and  every  of 
them,  according  to  the  part,  share,  and  interest  he,  she, 
or  they  respectively  had  or  might  postess  in  the  premises, 
demise,  lease,  set,  and  to  farm  let  unto  the  said  John 
Plummer,  his  executors  or  administrators,  the  sdd  tene- 
ments and  premises  therein  mentioned  and  particularly 
described,  except  las  therein  is  excepted:  To  hold  the  same 
unto  the  said  John  Plummer,  his  executors  and  adminis- 
trators, from  the  feast  day  of  St»  Michael  the  Archangel 
then  last,  for  the  term  of  fifty  years  from  thence  next  en- 
suing, at  the  yearly  rent  of  50/.,  in  the  proportions  follow- 
ing, that  is  to  say,  to  the  said  John  Crosse  Crooke,  his  heirs 
and  assigns,  or  to  such  person  or  persons  as  for  the  time 
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bekig  might  be  entitled  to  the  reyersion  and  inheritance  Exciuof  pteat, 
of  bis  said  two  undivided  fourth  parts  or  shares,  the  sum 
of  S5<.,  as  his  proportionate  share  of  the  said  yearly  rent; 
imio  the  said  Jokn  Ellison,  his  heirs  and  assigns,  1S2. 10$., 
/u  his  proportionate  share  of  the  said  yearly  rent;  and 
unto  the  said  Hcnrj/  Bates  for  his  life,  and,  after  his  de* 
cease,  unto  the  said  Sarah  his  wife  for  her  life,  and,  after 
the  decease  pf  the  surrivor  of  them,  unto  the  said  John 
Hemry  BaieSy  hb  heirs  and  assigns^  the  sum  o(l2L  lOf., 
as  bis,  her,  and  their  proportionate  share  of  the  said 
yearly  rent  of  SOI.;  payable  quarterly,  on  the  25th  Decent 
her  and  the  £5th  Mareh,  the  24th  June  and  the  2gth  Sep- 
tember in  every  year,  without  any  deductbn  on  account 
of  the  land  tax,  or  any  other  taxes,  rates,  &c«,  property 
tax  only  excepted.  The  said  indenture,  amongst  other 
coTenanis  and  provisoes  therein  mentioued,  contained  a 
proTiso,  that  he  the  said  John  Plummer,  hb  executors, 
adminbtrators,  and  assigns,  should  be  at  Uberty  to  under- 
let the  premises,  or  any  part  thereof,  or  to  assign  the  term 
thereby  granted  of  the  same  to  any  person  or  persons  who 
should  become  party  or  parties  to  an  indenture  or  inden- 
tures^ and  thereby  enter  into  the  said  covenants  and 
agreements  with  the  said  John  Crosse  Crookcg  John  EUi^ 
tan,  Henry  Bates,  and  Sarah  hb  wife,  and  John  Henry 
BmteSf  their  respective  heirs  and  assigns,  as  were  contain- 
ed in  the  said  indenture.  [The  case  then  stated  that 
Phsmmer  and  Wilson  became  bankrupts ;  the  conveyance 
by  deed  of  the  80th  December,  1980,  from  the  commis- 
sioners to  the  provbional  assignee;  the  appointment  of  the 
plaintiffs  as  assignees,  i|nd  the  assignment  to  them.  The 
case  then  proceeded  as  follows :] — The  said  John  Crosse 
Orooie,  after  the  makbg  of  the  first-mentioned  indenture, 
and  about  the  year  18  ,  died,  since  which  time  the  said 
two  undivided  fourth  parts  or  shares  of  the  rent  aforesaid, 
which  had  been  reserved  payable  to  the  said  John  Crosse 
Crooke,  have  been  paid  to  and  accepted  by  Elizabeth 
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^^\^^^'  ^^^^^9  **w  widow,  (who  has  survived  him,  and  is  still 
living),  but  constantly  under  protest.  The  said  Hewrtf 
Bates,  after  the  making  of  the  first-mentioned  indenture, 
and  about  the  year  18  ,  died,  since  which  time  the  said 
undivided  fourth  part  or  share  of  the  said  rent  aforesaid, 
which  had  been  reserved  payable  to  the  said  Hemy  Boies, 
has  been  paid  to  Sarah  Bates,  his  widow,  who  has  sur- 
vived him,  and  is  still  living.  The  plaintiflfs,  on  the  11th 
day  o{  May,  1831,  put  up  and  exposed  for  sale  by  public 
auction,  (amongst  other  property),  the  said  premises,  by 
the  said  indenture  of  the  Slst  March,  1816,  demised  as 
aforesaid,  for  the  residue  of  the  said  term  of  fifty  years 
then  to  come  and  unexpired,  subject  to  (amongst  others) 
the  following  conditions  of  sale: — *  The  purchaser  to  pay 
down  immediately  a  deposit  of  20/.  per  cent,  in  part  of  the 
purchase  money,  and  sign  agreements  for  payment  of  the 
remainder  on  or  before  the  24th  June,  1831 ;  but  should 
the  completion  of  the  purchases  be  delayed  from  any  cause 
whatever  beyond  the  period,  the  purchasers  to  pay  inter- 
est at  5/.  per  cent,  per  annum  from  that  time  on  the  balance 
of  the  purchase  money,  and  be  entitled  to  the  rents  and 
profits  of  such  of  the  lots  as  are  let  from  the  said  24th  day 
of  June.  That  the  vendors  should  deliver  an  abstract  of 
the  lease,  and  of  the  subsequent  title  under  which  the 
leasehold  lots  are  held;  but  shall  not  be  obliged  to  pro* 
duce  the  lessors*  title,*  The  defendant  was  the  highest 
bidder  for  the  said  premises  at  the  said  sale,  and  was  de- 
clared to  be  the  purchaser  thereof  for  the  sum  of  8801., 
whereupon,  in  pursuance  of  the  said  conditions,  he  paid 
down  the  sum  of  164/.,  being  a  deposit  of  201.  per  cent.^  in 
part  of  the  said  purchase  money,  and  also  signed  an  agree- 
ment for  the  payment  of  the  remainder  and  the  completion 
of  the  said  purchase,  according  to  the  said  conditions  of 
sale.  The  plaintiffs  afterwards  delivered  an  abstract  of  the 
lease  and  of  the  subsequent  title  under  which  the  said  pre- 
mises are  held,  and  subsequently  tendered  to  the  defen- 
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dant  a  certun  indenture  of  assignmenty  purporting  to  as-  £*ch.  of  pum, 
sign  the  said  premises  to  the  defendant  for  the  residue  of 
the  said  term  of  fifty  years;  but  the  defendant  refused 
and  still  refuses  to  accept  the  same.  On  investigating  the 
title  of  the  vendors,  the  following  are  the  facts  relating  to 
the  same,  and  which  it  is  contended  on  the  part  of  the 
defendant  render  the  same  title  insufficient: — The  demised 
premises  were,  at  the  time  of  executing  the  said  lease,  copy- 
hold of  inheritance;  and  a  customary  tenement  of  the  manor 
of  Vavxhatt,  in  the  county  of  Surrey ^  and  in  which,  by  cus- 
tom, any  estate  or  interest  in  a  copyhold  tenement,  may 
be  demised  for  a  term  exceeding  one  year,  provided  the 
previous  license  of  the  lord  in  writing  for  the  granting  the 
lease  has  been  duly  obtained ;  but  without  such  license,  by 
the  custom  of  the  said  manor,  a  lease  for  the  term  of  more 
than  one  year  is  cause  and  ground  of  forfeiture  of  the  de- 
mised estate  to  the  lord.  The  said  John  Crosse  Crooke, 
one  of  the  said  lessors,  had  only  an  estate  for  life  in  the 
said  demised  premises,  under  a  settlement  made  on  his 
marriage  with  Elizabeth  Parry,  spinster,  and  dated  the 
14th  March,  1776,  with  a  power  to  lease  the  said  premises 
by  indenture  of  lease  under  his  hand  and  seal,  and  sub- 
scribed and  sealed  by  him  in  the  presence  of  two  or  more 
credible  witnesses,  and  that  the  lease  in  this  case  was,  as 
to  bis  signature,  witnessed  only  by  one  single  witness,  and 
which  power  is  in  the  words  following: — ^  Provided  also, 
and  it  is  hereby  further  declared  and  agreed,  by  and  be- 
tween all  the  said  parties  to  these  presents,  that  it  shall 
and  may  be  lawful  to  and  for  the  said  John  Crosse  Crooke, 
at  any  time  or  times  during  his  natural  life,  and  also  to  and 
for  the  said  EUnabeth  Parry,  the  daughter,  in  case  she 
shall  happen  to  survive  him,  at  any  time  or  times  during 
her  natural  life,  and  also  to  and  for  the  said  Thomas 
PrUchard  and  Richard  Whishaw,  their  heirs,  executors, 
administrators,  and  assigns,  during  the  respective  minori- 
ties of  the  child  or  children  of  the  said  intended  marriage. 
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respectively  subscribed  and  sealed  by  hims  her,  or  them 

in  the  presence  of  two  or  more  credible  witnesses,  to 
demise  or  lease  all  or  any  part  or  parts  of  the  free- 
hold,  copyhold,  or  leasehold  messuages  or  tenements, 
lands,  hereditaments,  and  premises  hereinbefore  mention- 
ed, and  intended  to  be  hereby  respectively  granted,  re- 
leased, assigned,  and  covenanted  to  be  surrendered  as 
aforesaid,  unto  any  person  or  persons  who  shall  be  willing 
to  take  the  same,  either  upon  building  or  repairing  leases, 
or  otherwise,  for  any  term  or  number  of  years  in  posses- 
sion^ reversion,  or  remainder,  without  taking  any  fine,  pre- 
mium, sum  or  sums  of  money  for  the  same,  at  the  best  and 
moat  improved  yearly  rent  or  rents,  payable  quarterly  or 
half  yearly,  that  can  or  may  be  reasonably  had  or  gotten 
for  the  same,  so  as  no  such  lessee  or  lessees  be  made  dis- 
punishable of  waste  by  any  express  words  therein,  and  so 
as  there  be  contained  in  every  such  lease  a  clause  or  con- 
dition of  re-entry  for  non-payment  of  the  rent  or  rents 
thereby  to  be  reserved  and  made  payable,  with  all  usual 
and  reasonable  covenants;  and  so  as  the  lessee  and  lessees, 
to  whom  such  lease  or  leases  shall  be  made,  do  seal  and 
deliver  counterparts  of  all  such  leases.'  The  said  John 
EUison,  another  of  the  said  lessors,  before  obtaining  the 
license  to  demise  hereinafter  stated,  and  before  executing 
the  said  lease,  vix>  on  the  17th  November,  1814,  duly 
surrendered  all  his  estate  and  interest  in  his  fourth  part 
of  the  said  demised  premises,  on  his  marrying  Susatmak 
Smith  f  to  trustees,  John  Henry  Bates  and  George  Whit* 
tingham,  in  fee,  in  trust  for  himself  for  life,  with  remainder 
over;  and  the  said  trustees  were,  on  the  10th  November ^ 
1815,  duly  admitted;  and  the  said  John  ElUaon  had  no  le- 
gal estate  or  interest  in  the  said  premises  at  the  time  of 
his  executing  the  said  lease.  The  license  obtained  from 
the  lord  of  the  manor  for  the  said  John  Crosse  Crooke  and 
John  Ellison  to  demise  the  said  premises,  or  grant  a  lease 
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tbertof,  was  dated  the  Ut  of  April,  1815^  and  only  for  a  E*ch.  0/ pieat, 
term  not  exceeding  forty  years  from  Letdtf-dcty  then  next; 
btit  the  lease  is  granted  for  a  tertn  of  fifty  years  from  Aft- 
chdehnas  then  last  (1815),  and  a  copy  of  which  license  is 
as  follows:— [The  case  here  set  obt  the  licebse.]  No  It- 
ceilse  whatever  was  obtained  for  the  said  Sarah  Boies, 
and  her  son,  John  Henry  Boies,  in  his  owii  right,  nor  for 
the  said  John  Henry  Boies  and  George  Whidingham,  as 
th^  trustees  of  the  said  John  Ellison,  to  elcecute  the  said 
led^e,  or  otherwise  to  demise  their  interest  or  either  of 
thtir  idtei^ts  in  the  said  premises  for  liny  term  whatever. 
At  the  time  of  the  said  defendant's  signing  the  said  agree- 
ment of  purchase,  the  said  Elizabeth  Crooke,  the  widow 
of  the  said  lessor,  John  Crosse  Crooke,  then  dead,  was 
legally  entitled  to  the  following  estate  &nd  interest  in  the 
said  deokised  premises,  vist.  to  an  estate  for  life  only,  un- 
der the  said  settlement  of  the  14th  March,  1776^  with 
power  of  leasing;  and,  on  the  3rd  August,  1831,  Mr. 
Bmrker,  her  solicitor,  sent  to  the  defendant's  solidtors  a 
letter,  of  which  the  following  is  a  copy,  but  no  proceedings 
baVe  yet  been  taken  in  consequence  thereof: — 

**  Sir,  "  Grays  Inn,  Aug.  3,  1831. 

'*  Understanding  that  you  ar^  the  solicitors  for  the 
landlord  of  the  Greyhound  pubUc-house  at  Streatham, 
who  purchased  by  auction  the  lease  held  by  Mr.  Plum- 
mer,  I  think  it  proper  to  inform  you,  that  the  validity  of 
that  lease  is  questioned  by  Mrs.  Crooke,  the  tenant  for 
Ufe  of  an  undivided  moiety  of  the  property. 
<'  To  Messrs.  Young  %  Co.  *'  I  am,  &c. 

Blackman^street:'  ''  G.  Barker. 

'*  The  defendant,  therefore,  refuses  to  complete  his  con- 
tract, on  the  ground  that  the  lease  was  invalid,  and  on  the 
ground  that  no  perfect  or  secure  legal  title  to  hold  and 
enjoy  the  said  premises  for  and  during  the  residue  of 
the  said   term  of  fifty  years  could,  under  the  circum- 
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Exek.  of  Pieoi,  Stances,  be  assigned  to  the  said  defendant.  The  plain- 
tiffs contend,  that  the  points  raised  by  the  defence 
have  relation  solely  to  the  title  of  the  lessors  not  ap- 
pearing on  the  abstract  of  the  lease  itself;  and  say  that 
they  cannot  be  entertained  under  the  conditions  of  sale, 
which  have  been  stated,  and  which,  as  the  plaintiffs  fur- 
ther contend,  bind  them  only  to  deliver  an  abstract  of  the 
lease  and  of  the  title  subsequent  thereto,  without  regard 
to  the  title  of  the  lessor;  and  that  it  is  not  open  to  the 
defendant,  upon  his  contract,  to  go  into  the  landlord's  title. 
The  question  for  the  opinion  of  the  Court  is,  whether  the 
plaintiffs  are  entitled  to  recover  in  this  action?  If  the 
Court  should  be  of  that  opinion,  then  the  defendant 
agrees  that  a  judgment  shall  be  entered  against  him  by 
confession  immediately  after  the  decision  of  this  case,  or 
.otherwise,  as  the  Court  may  think  fit;  and,  if  the  Court 
shall  be  of  opinion  that  the  said  plaintiffs  are  not  entitled 
to  recover  in  this  action,  then  the  plaintiffs  agree  that  a 
judgment  shall  and  may  be  entered  against  them  of  nolle 
prosequi  immediately  after  the  decision  of  this  case,  or 
otherwise,  as  the  said  Court  may  think  fit ;  and  that  judg- 
ment shall  be  entered  accordingly." 

Maclean,  for  the  plaintiffs. — ^The  plaintiffs,  who  are 
assignees  of  a  bankrupt,  and  who  cannot  therefore  be 
taken  to  be  cognizant  of  the  vendor's  title,  have  done  all 
they  were  bound  to  do  by  the  conditions  of  sale.  [Lord 
Lyndhurei,  C.B. — ^The  question  is,  not  whether  the  plain- 
tiffs were  bound  to  produce  the  lessors'  title,  but  whether 
the  defendant  was  precluded  from  taking  objections  to  it.] 
The  clause  in  question  was  intended  to  protect  the  vendor 
from  any  objection  to  the  lessors'  title,  and,  in  substance, 
it  has  the  same  operation  as  the  clause  in  Sprait  v.  Jef- 
fery  (a).  There  the  words  were,  "  and  the  said  W.  S. 
doth  hereby  agree  to  accept  a  proper  assignment  of  the 

(a)  5  Mann.  &  Ry.  188;.  10  B.  &  C.  249. 
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said  two  leases  and  premises  as  aboye  described,  wiihaui  ^^\^f^^^' 
reqmrimg  the  leuar's  title.*'  There,  Bayley^  J«,  says, 
'*  The  fair  and  reasonable  construction  of  those  words  is, 
that  the  purchaser  shall  not  be  at  liberty  to  raise  any  ob- 
jection to  the  lessor's  title.  By  the  purchase  of  a  bad 
lease  the  party  may  derive  the  same  benefit  as  if  it  were 
good ;  and,  if  he  cannot,  the  lessee  or  bis  assignee  has  a 
remedy  over  against  the  grantor  of  the  lease.'*  Parke,  J., 
says,  "  For  the  plaintiff  it  is  contended,  that  he  is,  never- 
theless, at  liberty  to  object  to  the  lessor's  title,  although 
the  contract  does  not  bind  the  defendant  to  produce  it; 
but  this  is  an  unreasonable  construction,  and  cannot  be 
sustained."  Unless  the  clause  in  question  has  the  same 
operation  as  that  in  Spratt  v.  Jeffery^  it  will  not,  in  fact, 
be  a  protecting  clause.  In  purchasing  from  the  assignees 
of  a  bankrupt  lessee  (a),  the  purchaser  must  have  known 
that  the  vendors  never  intended  to  warrant  the  lessor's 
title.  The  very  insertion  of  a  clause  like  this  in  condi- 
tions of  sale^  shews  that  there  are  suspicions  with  regard 
to  the  title,  of  which  the  vendors  do  not  choose  to  nici 
the  risk*  It  was  long  a  vexaia  gwestio,  whether,  where 
there  was  no  special  stipulation  on  the  subject,  the  ven- 
dor was  bound  to  produce  the  lessor's  title;  but  that  ques- 
tion was  settled  by  the  decision  of  JRichardSt  C.  B.,  in 
Purvis  V.  Rayer  (6).  In  that,  and  in  the  other  equity 
cases,  there  is  a  distinct  reference  to  a  clause  Hke  the  pre- 
sent, which  is  treated  as  a  protecting  clause,  exonerating 
the  vendor  from  the  consequences  of  any  defects  in  the 
lessor's  title  (e).    White  v.  Folfambe  (d) ;  DevereU  v.  Lord 

(a)  See  Pope  t.  Simpton,  6  Ves.  ty»  that  the  title  of  the  lessor  will 

145,   147»  n.;    DevereU  ?.  Lord  not  be  warranted.    That  may  be 

Bolicn,  18  Ve8.512.  so,  and  the  leases  may  be  pur- 

(6)  9  Price,  118.  chased  on  such  terms,  if  pur- 

(c)  Rkhards,  G.  B.,  says—''  It  chasers  are  to  be  found  who  will 

IS  said  that  it  is  now  the  osual  buy  them  with  so  much  rashness.** 

course  to  sUte  in  the  advertise-  9Pri.521,522. 
ment  for  the  sale  of  such  proper-         {i)  1 1  Ves.  33?. 
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Exeh.  pf  Piittt,  BoUau  (a).  In  Denew  y.  DeverelUb)^  which  arose  out  of 
the  case  of  Deverell  ▼«  Lord  BoUonj  Lord  EUenborough 
treated  a  clause  of  this  nature  as  rendering  the  vendor 
secure.  He  says : — *'  A  practice  has  very  properly  sprung 
up  amongst  auctioneers^  in  selling  leasehold  property^  to 
insert  a  clause  in  the  particulars  of  sale,  that  ^he  vendor 
shall  not  be  called  upon  to  shew  the  lessor's  title.  The 
plaintiff  (the'auctioneer)  was  bound  to  take  notice  of  the 
praotice,  and  to  insert  such  a  clause  in  the  particulars  of 
sale  of  the  defendant's  house.  Had  this  been  done,  the 
defendant  would  have  been  secuvci  and  Lord  BoUan  must 
have  completed  the  purchase.  By  the  omission,  the  de* 
fendant  has  the  house  thrown  bade  upon  his  hands,  with 
expensive  litigation,"  [AUerson^  B.-^The  Court  has  no 
doubt  upon  the  question  as  to  the  production  of  the  les- 
sors' title.  The  point  is,  whether  the  purchaser  may  not 
take  advantage  of  objections  discovered  by  himself.]  The 
purchaser  buys  the  lease,  with  all  its  infirmities,  from  the 
assignees  of  a  bankrupt,  and  that  lease,  on  the  face  of  it, 
shews  a  good  title.  In  Sprati  v.  Jeffery  it  waa  admitted 
that  the  lease  was  bad ;  and  the  present  case  comes  within 
the  authority  of  that  decision. 

PUUU  for  the  defendant — ^The  whole  question  arises 
upon  four  lines  of  the  case,  and  comprises  two  points,  t^. 
the  subject-matter  of  the  sale,  and  the  terms  of  the  con- 
tract. The  case  differs  from  SpraU  v.  Jeffery  in  both 
particulars.  With  regard  to  the  first,  the  purchaser,  in 
Spratt  s.  Jeffery i  agreed  to  purchase  "  the  two  leases  and 
good-will  in  trade  of  the  house,"  &c.  He  therefore  spe- 
cifically engaged  to  purchase  those  leases,  whatever  might 
be  their  validity.  Here,  there  is  no  agreement  to  purchase 
the  lease.  The  subject-matter  of  the  contract,  therefore, 
is  different.    Then  the  words  of  the  protecting  clause  in 

(a)  18Ve8.605.  (6)  3Campb.461. 
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Spraii  v.  Jefferjf  are  muoh  stronger.  "  Without  requiring  Bxek.  of  PUat, 
the  lessor's  title  "  is  an  engagement  that  no  question  shall 
be  raised  as  to  its  validity;  but  that  is  very  different  from 
the  vendor  ''  not  being  obliged  "  to  produce  his  lessor's 
title,  which  is  merely  a  stipulation  to  prevent  the  inconve- 
nience which  requiring  such  a  production  might  create. 
In  the  present  case,  after  the  sale,  a  notice  was  giv^  by 
one  of  the  parties  entitled  to  take  advantage  of  the  defect 
in  the  lease;  and  can  it  be  pretended  that  the  purchaser 
shall  be  compelled  to  take  to  tlie  title  in  the  face  of  that 
objection  ? 

Lord  Lyndhurst,  C.  B. — The  whole  case  depend^ 
upon  the  construction  of  the  words — ''  shall  not  be  obliged 
to  produce  the  lessor's  title;"  and  it  seems  to  me  that  those 
words  mean  nothing  more  than  that  there  shall  be  no  obli- 
gation upon  the  vendor  to  produce,  for  the  satisfaction  of 
the  purchaser,  any  evidence  of  the  lessors'  title ;  but  that 
they  do  not  preclude  the  purchaser  from  taking  any  ob- 
jection>  derived  from  another  source,  to  the  validity  of  that 
title*  It  is  frequently  a  matter  of  great  inconvenience  to 
the  lessee  to  produce  evidence  of  the  landlord's  title,  and 
from  this  inconvenience  the  clause  in  question  protects 
him.  Of  Spraii  v.  Jeffery  it  is  sufficient  to  say,  that  the 
words  of  the  clause  in  that  case  are  very  distinguishable 
from  those  in  the  present  The  construction  put  by  the 
Court  upon  the  words  there  used  was,  that  they  operated 
as  a  waiver  of  the  objection ;  but  there  is  nothing  to  shew 
that  the  parties  in  the  present  case  had  any  intention  of 
the  kind.  I  do  not  say  what  my  own  opinion  would  have 
been  upon  the  words  of  the  clause  in  Spraii  v.  Jeffery.  It 
is  sufficient  to  distinguish  them  from  the  words  here  used* 

BoLLAND,  B. — I  am  of  the  same  opinion.  Spraii  v. 
Jefffgry  does  not  govern  this  case.  The  clause  here  has  a 
sufficient  operation  in  protecting  the  vendor  from  the  in- 
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^'^iii/'*"'  convenience,  or  perhaps  the  impossibility  of  producing  the 
lessors*  title.  But  it  does  not  protect  him  from  defects  in 
the  title,  which  come  to  the  knowledge  of  the  vendee. 
Here,  on  the  face  of  the  special  case  various  objections  are 
stated — that  the  power  to  lease  was  ill  executed — ^that  the 
license  did  not  warrant  the  lease,  extending  only  to  forty 
years,  while  the  lease  was  for  fifty  years — that  one  of  the 
parties,  before  executing  the  lease,  had  divested  himself 
of  all  his  interest.  I  think  it  was  competent  to  the  pur- 
chaser to  insist  on  these  objections. 

Alderson,  B. — I  also  am  of  the  same  opinion.  Sprati 
V.  Jeffery  was  a  case  not  merely  of  a  waiver  of  producing 
the  lessor's  title,  but  a  waiver  of  that  title  altogether.  Mr. 
Justice  Liiiledale  there  says — '*  The  main  difficulty  arises 
from  the  words,  *  without  requiring  the  lessors'  title.* 
Taking  the  agreement  altogether,  I  am  disposed  to  say, 
that  the  defendant  contracted  to  sell  a  qualified  title  only." 
Possibly,  upon  the  words  there  used,  I  might  not  have 
come  to  the  same  conclusion  as  the  Court  of  King's  Bench 
did;  but  it  is  unnecessary  to  give  an  opinion  upon  that 
point,  as  those  words  differ  from  the  expressions  employed 
here.  The  not  being  ''  obliged**  to  produce  the  lessors' 
title  merely  confers  upon  the  vendor  the  power  of  enforc- 
ing the  contract  without  producing  or  giving  evidence  of 
that  title,  but  that  expression  cannot  prevent  the  pur- 
chaser from  taking  objections  discovered  by  himself.  There 
is  another  point: — ^This  is  a  case  stated  under  the  provi- 
sions of  the  new  act,  and  there  appears  to  be  a  plea  of  the 
general  issue.  Now,  under  that  plea,  the  defence  in  ques- 
tion could  not  have  been  given  in  evidence. 

GuRNBY,  B. — ^I  am  of  the  same  opinion.  If  the  vendor 
meant  to  protect  himself  at  all  events  from  the  defects  in 
his  lessors'  title,  he  ought  to  have  used  unambiguous 
language. 
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Platl  then  prayed  that  judgment  of  nolle  prosequi  might  ^*ch,  of  pieas, 
be  entered  under  the  new  act  {a\  which  the  Court  directed  ^ 

accordingly.  Shephekd 

V. 

(a)  3  &  4  Will.  4,  c.  42,  s.  25,  sion,  or  of  noUe  prosequi,  imme-       Keatley. 

by  which  it  is  enacted,  that  the  diately  after  the  decision  of  the 

parties  may  agree,  &c.  to  a  special  case,  or  othermse,  as  the  Court 

case,  and  may  agree  "  that  a  judg-  may  think  fit;  and  judgment  shall 

ment  shall   be  entered  for  the  be  entered  accordingly/* 
pkdntiff  or  defendant,  by  confes* 


Spicer  r.  Burgess. 

X  HIS  was  an  action  of  trespass,  tried  before  the  Lord  The  defendant 
Chief  Baron  at  the  last  assizes  for  the  county  of  Surrey,  \e^tl  oneVf 
when  a  verdict  was  found  for  the  defendant.     Amongst  bis  witnesses  m 

^       the  usual  man- 

other  witnesses  called  for  the  defendant  were  two  persons,  ner,  and  gave 
named  Churchill  and  Pixzey,  both  of  whom  it  became  ne-  ney.    At  the 
cessary  to  release  in  order  to  render  them  competent  wit-  ^*^at"ano*ihVr 
nesses.    When  the  release  was  produced,  it  appeared  that  witness  would 

require  to  be 

it  had  been  originally  prepared  as  a  release  to  Churchill  released.    His 
only,  but  a  doubt  arising,  during  the  trial  of  the  cause,  cordrng"in-" 
whether  it  was  not  also  necessary  to  release  Pizxey,  the  '^p*^  *°  ^^® 
instrument  was  altered  by  inserting  his  name,  and  making  defendant  re- 
the  rest  of  the  deed  conformable  to  that  alteration.  Before  fore  it  had  teen 
that  alteration,  it  had  been  executed  by  the  defendant,  but  euhlr  wUness. 
delivered  to  Churchill,  who  was  ignorant  of  the  existence  Seidt  that 

0   t       '  1  •   1    t      1  1  i*    m  ^^*  re-execu- 

of  the  instrument,  which  had  never  been  out  of  the  pos-  tion  did  not 
session  of  the  defendant's  attorney.     After  the  alteration,  ^nip  neces- 
the  release  was  again  executed  by  the  defendant.     Upon  ^''^' 
its  production  it  was  objected,  that,  at  the  time  of  the  first  whether  one 
execution,  it  became  a  perfect  deed,  and  that  the  stamp  ^ent  on  a  rc- 
having  been  once  used,  upon  the  insertion  of  Pizzeys  J|J"nes!cI?" 
name  and  the  re-execution  of  the  instrument,   a  fresh 
stamp  became  necessary.     The  learned  Judge  overruled 
the  objection,  and  the  defendant  had  a  verdict.  In  Easter 
Term,  Plati  having  obtained  a  rule  for  a  new  trial,  on  the 
above  ground — 

VOL.  I.  K  c.  M.  R, 
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^'^*'l^4*'*"'      i^rfo/pAtt*,  and  T/tesiger,  shewed  cause. — ^The  onlyques- 
tion  is,  whether  the  witnesses  were  duly  released?    Now, 
an  instrument  altered  while  it  is  tit  Jieri^  and  before  it  is 
completed,  does  not  require  a  fresh  stamp,  for  the  stamp 
with  which  it  is  impressed  has  never  been  used.     This 
has  frequently  been  held  in  the  case  of  bills  of  exchange 
and  promissory  notes*    Thus,  where  A.  and  £.,  for  a  debt 
due  to  C,  agreed  to  give  him  a  bill  of  exchange,  to  be 
drawn  by  A.  and  accepted  by  J3.,  but,  instead  of  this  bill, 
sent  a  promissory  note  made  by  one,  and  indorsed  by  the 
other,  which  C  immediately  returned  to  be  changed  into 
a  bill  of  exchange  according  to  the  agreement;  the  in- 
strument so  altered  was  held  not  to  require  a  fresh  stamp, 
as  it  had  never  been  negotiated  in  the  shape  of  a  promia— 
sory  note.   Lord  EUenborough  observed,  that  every  thing . 
continued  in  fieri  till  the  alteration,  and  that  the  stamp 
was  not  occupied  till  then.  Webber  v.  Haddocks  (a).  The 
same  principle  was  acted  upon  with  regard  to  a  bond  in  the 
case  of  Maisan  v.  Booth  (6).  That  was  a  case  of  a  bond  of 
indemnity,  which  had  been  prepared  in  the  name  of  four 
obligors,  and  had  been  executed  by  them;  but,  on  being 
tendered  to  the  sheriff,  the  obligee,  it  was  objected  to  by 
him  on  the  ground  that  there  should  be  a  fifth  obligor 
added.    The  name  of  another  obligor  was  accordingly  in- 
serted, and  the  bond  having  been  executed  by  him,  it  was 
held  not  to  require  a  new  stamp.     Mr.  Justice  Bayley 
said — **  With  respect  to  the  objection  upon  the  stamp,  I 
am  not  aware  of  any  case  like  the  present,  in  which  it  has 
been  held  that  a  new  stamp  is  necessary.    If  a  bill  be  al- 
tered whilst  it  is  still  in  the  drawer's  hands,  before  it  gets 
into  circulation  or  is   accepted,  it  has  never  been  con- 

(a)  3  Campb.  1.    A  bill  is  not  Ryl.  140.    See  also  Kermerley  v. 

issued,  so  as  to  make  an  alter-  Nash,lSttiTkAb2;JacobsY.Hare^ 

ation  fatal,  until  it  is  in  the  hands  2  Stark.  45 ;  Sletjent  v.  Lloifdf  M. 

of  a  person  entitled  to  make  a  &  M .  292. 

claim  thereon.  Downesv.  Richard-  (6)  5  M.  &  Sel.223. 
»on,  5  B.  &  Aid.  67'! ;  1  Dowl.  & 
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siclered  that  a  new  stamp  is  requisite.  Otherwise,  if  it  ExeKcf  puom, 
has  been  accepted ;  for  then  it  is  a  complete  bill.  Now 
here,  the  bond  was  never  out  of  the  hands  of  the  obligor, 
but  remained  with  his  agent,  and  never  passed  to  the 
obKgee.  As  iny  Lord  has  remarked,  all  was  tit  Jieru 
The  bond  was  in  the  nature  of  an  escrow  only.'*  So, 
wliere  a  marriage  settlement  had  been  executed  by  the 
conveying  party,  but  before  the  execution  by  the  other 
parties,  upon  an  objection  being  raised,  an  alteration 
was  made,  and  the  deed  was  re-executed  by  the  conveying 
party,  it  was  held  not  to  require  a  new  stamp.  Jones 
V.  JoneM  (a).  In  Doe  dem.  Garnons  v.  Knight  (£),  it  is 
said,  that  the  delivery  of  a  deed  to  a  third  person,  for  the 
use  of  the  party  in  whose  favour  the  deed  is  made,  when 
ike  grantor  parts  with  all  control  over  the  deed,  makes 
it  eflectual  from  the  instant  of  such  delivery.  From  this 
it  must  be  implied,  that,  until  the  grantor  parts  with  his 
control  over  the  instrument,  the  delivery  is  not  complete, 
and  it  remains  still  in  fieri^  and  subject  to  alteration.  In 
Johnson  v.  Baker  (c),  a  composition  deed  was  fully  exe- 
cuted in  the  usual  manner  by  a  surety;  but  there  having 
been  a  previous  conversation,  in  which  it  was  stated  that 
the  deed  should  not  operate  unless  all  the  creditors  signed 
it,  it  was  held  only  to  operate  as  an  escrow.  In  Shepherd^s 
Touchstone  {d)f  a  distinction  is  taken  between  the  deli- 
very of  a  deed  to  a  stranger  and  a  delivery  to  the  party; 
and  it  is  said,  that,  if  a  deed  be  delivered  to  a  stranger, 
without  any  declaration,  intention,  or  intimation,  unless 
it  be  in  case  where  it  is  delivered  as  an  escrow,  it  seems 
not  a  sufficient  delivery;  and  yet,  if  an  obligation  be  made 
to  tbe  use  of  a  third  pierson,  expressed  in  the  deed,  and 
the  obligor  deliver  it  to  him  to  whose  use  it  is  made,  this 
is  said  to  be  a  good  delivery.  It  is  manifest  from  this, 
tbat^  while  in  the  possession  of  the  party  making  it,  the 

(«)  1  C.  fc  M.  721.  (c)  4  B.  &  A.  440. 

(6)  5  B.  &  C.  671.  (<0  Vol.  1,  p.  58,  Preston's  ed. 
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^'**'i^/'^'  deed  is  not  considered  as  complete.  In  Comynis  Di' 
gesi  (a\  it  is  laid  down^  that,  "  if  it  be  delivered  as 
his  deed^  to  a  stranger,  to  be  delivered  to  the  party 
upon  performance  of  a  condition,  it  shall  be  his  deed 
presently ;"  but  there,  the  person  making  the  deed  parts 
with  the  possession ;  and  besides,  the  authority  of  the 
passage  in  Comyns  was  denied  by  the  Court  in  John* 
sonr.  Baker  {b). 

Plati,  cofUriL. — The  deed  of  release  to  Churchill  having 
been  delivered  and  attested  with  due  formality,  became 
a  perfect  deed  for  all  purposes;  and  the  stamp,  having 
been  thus  once  occupied,  could  not  be  again  used.     No 
distinction  can  be  taken  between  a  release  like  this  and 
any  other  deed,  as  for  the  conveyance  of  lands;  and  in 
such  a  case  the  estate  would  have  passed  upon  an  execution 
like  the  present   Suppose  the  release  in  question  produced 
after  the  lapse  of  thirty  years,  it  would  appear  to  be  a 
perfect  deed,  regularly  executed  and  attested,  and  would 
prove  itself.     [Lord  Lyndhurst ^C.B* — No  doubt  it  would 
he  pritnd facie,  a  perfect  deed;  but  would  that  preclude 
the  opposite  party  from  shewing  that  it  had  never  been 
dehvered  out  of  the  releasor's  hands?]  If  once  duly  execut- 
ed, and  operative  as  a  deed,  nothing  can  alter  that  ope- 
ration*    [Lord  Lyndhursi,  C.  B. — It  is  quite  clear  that  it 
was  never  intended  to  operate  as  a  release,  unless  the 
persons  named  in  it  were  called  as  witnesses.]     If  it  did 
not  originally  operate  as  a  deed,  when  did  it  begin  to 
operate  as  such?    If  an  agreement  for  the  lease  of  a 
house  be  executed  by  two  parties,  and  within  half  an 
hour  after  its  execution,  and  before  it  is  acted  upon, 
an  alteration  b  made  in  it,  would  it  not  require  a  fresh 
stamp?     [Lordj  Lyndhurst,    C.  B. — Here  the  releasee 

(a)  Fait  (A.  3.)    See  Taw  y.      685;  8  Dowl.  &  Ryl.  356. 
Bury,  2  Dyer,  167  b;  5  B.  &  C.         (6)  4  B.  &  A.  442. 
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knows  nothing  of  the  deed,  which  is  never  delivered  out  Exch.of  PUas, 
of  the  possession  of  the  releasor's  attorney.  Alder son^  B. — 
In  Matsan  ▼.  Booth,  Mr.  Justice  Bayley  says,  that  the  in- 
strument was  in  the  nature  of  an  escrow  only.     May  not 
an  escrow  be  altered?]     Before  it  could  be  given  in  evi- 
dence, an  escrow  would  require  to  be  stamped,  and  after 
being  stamped  it  could  not  be  altered.     The  cases  refer- 
red to  do  not  govern  the  present.    The  decisions  relating 
to  bills  of  exchange  and  promissory  notes  are  founded 
upon  the  negotiability  of  those  instruments,  which  are  not 
considered  perfect  until  put  into  circulation.    [Lord  Lynd- 
kurst,  C.  B. — ^The  cases  on  bills  of  exchange  are  referred 
to  by  the  Court  in  MaUon  ▼.  BoothJl    Johnson  v.  Baker 
was  a  deed  inter  partes^  and,  though  executed  by  one 
party,  was  not  executed  by  the  others,  and,  until  the  exe- 
cution by  them,  might  correctly  be  considered  as  incom- 
plete (a).     In  Matson  v.  Booth,  there  was  a  blank  left  for 
the  name  of  a  fifth  obligor,  and  the  bond  had  not  been 
executed  by  the  obligee,  so  that  there  the  instrument  was 
obviously  incomplete.     This,  on  the  contrary,  was  the 
case  of  a  deed  poll.     [Lord  Lyndhurst,  C.  B. — In  these 
cases  the  question  is,  whether,  taking  into  consideration  all 
the  circumstances  of  the  case,  the  matter  was  or  was  not 
in  fieri.     Kow,  what  was  the  object  with  which  the  deed 
was  executed  here?     It  was  only  in  order,  that,  if  neces- 
sary, it  might  be  produced  at  the  trial.     Before  its  pro- 
duction it  was  found  requisite  to  insert  in  the  release  the 
name  of  another  witness.    Are  not  these  circumstances 
as  strong  to  shew  that  the  deed  was  still  in  fieri  as  those 
m  MaUon  yn  Boothtl    The  object  in  that  case  was  not 
carried  into  effect  till  all  the  sureties  were  inserted  to  the 
satisfaction  of  the  sheriff;  but  here,  the  original  object, 

(a)  As  to  the  effect  of  altera-     by  the  others,  see  Boe  d.Lewu  v. 
tions  in  a  deed  after  the  execution      Bingham,  4  B.  &  A.  675. 
by  one  party,  and  before  execution 
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Exeh.  of  Pkat,  viz.  that  of  releasing  Churchill,  and  ChurehUt  only,  was 
perfected  at  the  time  of  the  first  execution.  The  incon- 
venience of  holding,  that  an  alteration  like  this  might  .be 
made  without  a  fresh  stamp  would  be  very  great.  If  al- 
tered in  the  name  of  the  releasee,  it  might  be  altered  in 
that  of  the  releasor ;  and,  if  kept  in  the  pocket  of  the  at- 
torney, might  be  made  to  serve  in  a  succession  of  causes, 
provided  its  actual  production  was  not  required. 

Ctir.  adv.  vuU. 


Lord  Lyndhurst,  C.  B.,  now  delivered  the  judgment 
of  the  Court. — This  was  an  application  for  a  new  trial,  on 
the  ground  that  improper  evidence  had  been  received. 
The  question  turns  upon  this  point.  It  had  been  deemed 
necessary  that  a  witness  should  be  released,  and,  accord- 
ingly, a  deed  was  prepared  and  executed  in  the  usual 
form,  and  was  handed  over  to  the  attorney  of  the  party 
releasing,  to  be  given  to  the  witness  if  it  should  become 
necessary  at  the  trial.  Previously  to.  its  being  used,  it  oc- 
curred to  the  counsel  that  another  witness  might  be  ne- 
cessary, and,  accordingly,  the  deed  was  altered  by  the  in- 
sertion of  the  second  witness's  name,  and  by  the  adapta- 
tion of  the  words  of  the  deed  to  that  insertion.  Being 
thus  altered,  it  was  re«executed  before  it  was  delivered  to 
the  witness.  It  might  have  been  a  question  how  far.  the 
stamp  would  have  been  sufficient  for  a  release  to  both  the 
witnesses;  but  the  objection  taken  at  the  trial  was,  that 
the  stamp,  having  become  functus  officio  by  the  first  exe- 
cution, could  not  be  again  used.  No  doubt,  if  the  deed 
had,  in  the  first  instance,  been  so  completely  executed  aa 
that  the  stamp  was  once  occupied,  no  further  use  could 
have  been  made  of  it,  and  a  re-execution  would  have  re- 
quired a  fresh  stamp.  But  so  long  as  it  remained  in  fieri 
it  was  not  completely  executed,  and  the  stamp  was  not  oc- 
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cupied.    In  Matson  y.  Booth  {a\  the  bond  had  been  exe-  Excfu  of  PUat 


cuted  by  the  plaintiff  and  the  four  sureties  in  the  usual 
manner,  and  tendered  to  the  sheriff;  but  the  Court  ob- 
served, that  all  was  infieri^  and  in  the  nature  of  an  escrow 
only.  In  that  case,  as  well  as  in  the  present,  the  bond 
was  delivered  in  the  usual  form  of  words.  In  Murray  v. 
Earl  of  Stair  {b\  it  was  held,  that,  in  order  to  make  the 
delivery  conditional,  the  conclusion  was  to  be  drawn  from 
all  the  circumstances  of  the  case.  The  distinction  between 
the  execution  of  a  deed  being  injieri  or  being  complete, 
was  likewise  taken  in  Jonei  v.  Jones  (c).  These  cases  are 
decisive  with  regard  to  the  objection  which  was  taken  at 
the  trial;  the  deed,  though  completely  executed  in  point 
of  form^  was  placed  in  the  hands  of  the  attorney  only  to 
be  used  in  case  it  became  necessary.  We  think  that, 
under  these  circumstances,  the  execution  of  the  deed  in 
question  was  in  fieri  only,  and  that  the  re-execution  did 
not  make  a  new  stamp  necessary.  Whether  one  stamp 
would  have  been  sufficient  for  a  release  to  two  persons 
may  well  be  doubted,  but  that  objection  was  not  taken  at 
the  trial*  If  it  had  been  then  taken,  it  might  probably 
have  been  removed  by  procuring  a  fresh  stamp;  and  we 
are  all  of  opinion  that  the  rule  must  be  discharged. 

Rule  discharged  {d). 

(tf)  5  M.  &  S.  223.  had  been  f^ot  from  thence,  I  do 

ih)  2  B.&C.88;3D.&R.278.  not  think  that  she  would  have 

(c)  1  C.  &  M.  721.  been  bound  by  them;  so,  if  they 

{d)  In  CoUmi  v.  Kingy  2  P.  Wil-  had  been  placed  in  the  hands  of 

liams,  358,  which  was  the  case  of  her  agent,  for  her  ageut*s  hands 

•  voluntary  deed  made  by  a  par-  are  her  hands."    Sec  also  Mnr- 

ty  in  favour  of  her  children,  the  ray  v.  Earl  of  Stair,  3  D.  &  R. 

Lord  Chancellor  says,  "  As  to  the  278;  2  B.  &  C.  82.     As  to  the 

Lady  CoUon,  if  she  had  executed  effect  of  the  re-execution   of  a 

these  deeds,  and  kept  them  in  her  deed,  see    Coke   d.  Brummelt  v. 

<MB»  hands  or  custody,  and  they  Radcliffe,  2  J.   B.  Moore,  495. 
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ExcA.  of  PUaSf  See  also  Hudson  v.  Revett,  5  Bing. 
18^-  363;  2  M.  &  P.  663,  S.  C.  In 
the  latter  case,  Best,  C.  J.,  says, 
''  I  beg  not  to  be  taken  as  decid- 
ing, that,  if  a  deed  be  altered  with 
the  consent  of  all  the  parties  after 
it  is  executed,  it  is  not  to  be  con- 
sidered a  good  deed.  I  think  if 
we  are  driven  to  examine  that 
question,  it  would  be  found  that 
in  these  times,  whatever  might 
have  been  thought  formerly,  if  all 
the  parties  assent  to  the  alteration 
of  a  deed,  it  wilU  in  its  altered 


shape,  be  a  good  deed."  It  does 
not  appear,  however,  that  the 
learned  Chief  Justice,  on  deliver- 
ing this  opinion,  had  the  objection 
with  regard  to  the  stamp  laws  in 
contemplation.  However,  in  Mat- 
son  V.  Booth,  Holroydf  J.,  seems 
to  have  viewed  the  case  in  the 
same  light.  He  says,  "  When  the 
bond  was  tendered,  U  was  an 
available  security  with  sufficient 
sureties,  and  the  addition  of  the 
other  obligor  was  by  the  consent 
of  all  parties," 


An  affidavit  on 
the  part  of  the 
liefenddnt, 
which  is  inti- 
tled  a  D,  (the 
defendant)  at 
the  suit  of  A. 
B.  (the  plain- 
titf ),  cannot  be 
read. 


Richard  v.  Isaac. 

%^ HILTON  moved  for  judgment  as  in  case  of  a  nonsuit^ 
upon  an  affidavit  intitled  "  Thomas  David  Isaac,  at  the 
suit  of  John  Richard.''  He  submitted,  that  the  cause  was 
sufficiently  designated  by  the  words  **  at  the  suit  ofj'*  which 
are  the  words  always  used  in  a  plea. 

GuRNBYy  B.  (a). — ^The  affidavit  must  be  intitled  in  the 
cause;  the  usual  and  proper  mode  of  intitling  it  is  ''  A.  B. 
V.  C  JD.;"  the  present  is  a  deviation  from  the  usual  mode, 
which  has  never  been  allowed. 

Rule  refused. 


(d)  Sitting  as  single  Judge. 
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JEjgeh,  of  Pkat, 
m34. 

Doe  d,  Ellerbrock  and  Others  r.  Flynn. 

lliJECTMENT  for  a  messuage  and  premises  situate  at  a  tenant  for  a 
Cow  Cross f  Smithfield,  on  the  demise,  amongst  others,  of  u,|der\  Lmc, 
Join  PhilUps  and  Jane  his  wife.    At  the  trial  before  dcHycredup 

*  possession  01  tue 

Gumey,  B.,  at  the  Sittings  after  last  Mtchaelmas  Term,  premises  and 
the  lessors  of  the  plaintiff  proved  that  a  Mr.  Cropley^  fraud  of  his 
twenty  years  ago,  had  been  in  possession  of  the  premises,  Jj^^onwho * 
and  had  built  a  house  upon  part  of  them ;  that  Cropley  ^^^^^^^ 
died,  and  demised  the  premises  to  a  Mr.  Broad,  upon  with  the  inten- 
various  trusts ;  that  Mr.  Broad  died  about  1830;  and  that  him  to  Mt^up"^ 
Jane  PhiUips  was  his  heir-at-law.    The  defendant,  in  an-  Jl^t^^^t  *""*£- 
swer  to  this  case,  put  in  a  lease,  executed  by  Broad,  in  tentionthathe 

should  hold  un- 

1829,  to  a  person  of  the  name  of  Toumsend,  for  five  years ;  der  the  lease:— 
and  they  proved  that  Townsend*s  occupation  under  the  teran  was  for* 
lease  had  been  recognised  by  John  Phillips,  the  husband  ^*^>^^ 
o{Jane,  the  other  lessor  of  the  plaintiff.  In  reply,  the 
plaintiff  called  Totonsend,  who  proved  that  Flynn,  the  de- 
fendant, had  applied  to  him,  stating  that  the  premises 
were  his ;  that  he  had  told  Flynn  that  he  was  afraid  that  ^ 
his  landlord  would  distrain  upon  him ;  and  that  Flynn  said 
he  would  bail  him.  Flynn  gave  him  5s,,  and  he  gave  up 
possession  to  Flynn,  who  claimed  a  title  adverse  to  that  of 
the  lessors  of  the  plaintiff.  Townsend  proved,  on  cross-exa- 
mination, that  he  had  delivered  the  lease  to  Flynn.  The 
plaintiff  also  put  in  an  affidavit  made  hy  Flynn,  on  an  appli- 
cation by  him  to  put  off  the  trial,  in  which  he  stated  his 
claim  to  this  and  other  property  under  a  title  hostile  to  the 
plaintiff.  The  plaintiff  then  contended,  that  the  letting  in 
Flynn,  claiming  an  adverse  title,  was  such  a  betraying  of  the 
possession  of  his  landlord  by  Townsend,  as  amounted  to  a 
forfeiture  of  the  lease.  The  learned  Judge  reserved  the 
point ;  and  left  it  to  the  jury  to  say,  whether  Toumsend  had 
given  up  the  possession  to  Flynn  in  order  that  the  latter 
might  hold  bondjide  under  the  lease,  in  which  case  he  di- 
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Exeh.  of  Pleat,  rected  them  to  find  for  the  defendant ;  or  whether  he  had 
1834 

delivered  up  the  possession  in  fraud  of  the  landlord,  to 

enable  Flynn  to  set  up  a  title  adverse  to  that  of  the  land- 
lord, in  which  case  he  directed  them  to  find  for  the  plain- 
tiff*. The  jury  gave  a  verdict  for  the  plaintiff,  and  they 
found  that  the  possession  was  delivered  up  by  Townsend 
to  Flynn  in  fraud  of  the  landlord. 

Plait  obtained  a  rule,  pursuant  to  the  leave  reserved  at 
the  trial,  against  which — 

Cresnoell  and  Cromptonnow  shewed  cause. — The  ques- 
tion is,  whether,  at  the  time  of  the  demise  in  the  declaration, 
the  lease  to  Toumsend  was  asubsisting  lease,  or  whether  it 
had  not  been  forfeited  by  his  act,  in  delivering  up  the  pos- 
session of  the  premises  to  Flynn^  in  fraud  of  the  landlord, 
for  the  purpose  of  enabling  Flynn  to  set  up  a  claim  adverse 
to  the  title  of  the  landlord.  The  act  of  Toumsend  was  in- 
consistent with  his  duty  as  a  tenant.  The  rule  of  law  on 
the  subject  is  founded  on  feudal  principles.  According  to 
the  feudal  law,  every  act  tending  to  the  disherison  of  the 
lord  was  accounted  a  forfeiture.  Even  the  committing  of 
waste,  which  tended  to  alter  the  evidence  of  the  lord's 
title,  was  held  to  occasion  a  forfeiture.  It  is  laid  down  in 
Wrights  Tenures  (a),  citing  Glanville  and  Bractan  {b),  that 
estates  for  life,  besides  that  they  are  forfeitable  by  attain- 
der and  by  cesser,  are  likewise,  agreeably  to  the  law  of 
feuds,  forfeited  by  waste,  and  by  all  such  acts  as  in  the 
eye  of  the  law  tend  to  devest  the  reversion  or  remainder^ 
or  in  any  manner  to  pluck  the  seignory  out  of  the  lord's 
hands.  So,  with  regard  to  copyholds ;  as,  if  a  copyholder 
swear  in  court,  that  he  is  not  the  lord's  copyholder  (c); 
or,  if  he  shews  the  steward  a  deed  pretending  thereby  that 
he  is  a  freeholder,  and  tears  to  pieces  the  court  roll,  these 

(a)  Page  203,  2nd  edit.  Litt.  151, 152. 

-(b)  Glaiiv.  lib.  9,  c.  1,  p.6S6;         (c)  The  Complete  Copyholder, 
Bract,  lib.  2,  c.  25,  s.  11;    Co.      Coke*8  Law  Tracts,  p.  132. 
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are  forfeitures  (a).    The  same  rule  is  applicable  to  the  Exch.  of  pum, 
case  of  a  termor.   Thus,  if  a  tenant  for  years  make  a  feoff-    .  '^ 

.ment  to  gain  the  freehold,  it  has  been  held  to  be  a  for-        Dob 
feiture  of  the  term.     It  is  a  forfeiture,  even  though  he  has  ellbrbrock 
previously  assigned  the  term  to  a  trustee  to  protect  it       ^j^l'^^, 
against  such  forfeiture.    Lord  Dormer^ s  Ejectment^  H.  71 
1817  (ft).     In  a  Quid  juris  clatnat  against  a  termor,  he 
claimed  the  freehold,  and  for  this  cause  judgment  was 
given  that  the  term  was  forfeited.  Saunders  v.  Freeman  (c). 
In  Bacons  Abridgment  {d)^  it  is  said,  that  any  act  of  the 
lessee,  by  which  he  disaffirms  or  impugns  the  title  of  his 
lessor,  occasions  a  forfeiture  of  his  lease;  for  to  every 
lease  the  Jaw  tacitly  annexes  a  condition,  that,  if  the  lessee 
do  any  thing  that  may  affect  the  interest  of  his  lessor,  the 
lease  shall  be  void,  and  the  lessor  may  re-enter.    Besides, 
every  such  act  necessarily  determines  the  relation  of  land- 
lord and  tenant,  since  to  claim  under  another,  and  at  the 
same  time  to  controvert  his  title — to  affect  to  hold  under  a 
lease,  and  at  the  same  time  to  destroy  that  interest  out  of 
which  that  lease  arises — would  be  the  most  palpable  incon- 
sistency.    This  rule  of  law  is  recognised  by  Lord  Redes- 
dale,  in  deUvering   his  judgment   in  Hoveden  v.  Lord 
Asnesley  (e),   in  which  he  treats  the  betraying  of  the 
possession  by  a  tenant  for  years  as  a  ground  of  forfei- 
ture.   The  usual  practice  of  dispensing  with  evidence  of 
a  notice  to  quit,  where  there  has  been  a  disclaimer,  is 
founded  on  the   same  principle,    vix.  that  the    term  is 
forfeited,  and  no  longer  in  existence,  and  that  the  party 
disclaiming  is  no  longer  tenant.      It  is  said  in  BuUer*s 
Nisi  Prius  (/),  that,  if  a  tenant  hold  from  year  to  year, 
the  landlord  cannot  maintain  an  ejectment  against  him, 

(a)  The  Complete  Copyholder,         (c)  Dyer,  209  a. 
Coke  8  Law  Tracts,  p.  132.  (d)  Lease,  (T.;  2. 

(b)  Cited  in  Preston  on  Con-         (e)  2  Sch.  &  Lef.  625. 
Teyandog,  p.  32,  2nd  edit.;  3  B.         (/)  Throgmorton  v.  Whelpdale^ 
&C.d99n.  B.R.  If.  9  Geo.  3,  p.  96.    ' 
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Exeh.  of  Pleat,  without  giving  six  months*  previous  notice  unless  the  ten- 
ant have  attorned  to  some  other  person,  or  done  some 
other  act  disclaiming  to  hold  as  tenant  to  the  landlord, 
and  in  that  case  no  notice  is  necessary.  This  law  has 
been  recognised  in  various  cases.  Doe  d.  Williams  v*  PaS' 
quali{a)i  Doe  d.  Calvert  v.  Frotod  (6);  Doe  d.  Grubb 
V.  Grubb  {c).  In  the  present  case,  although  the  tenant 
did  not  claim  the  freehold  himself,  yet  he  enabled  Ftynn, 
who  was  making  a  claim  hostile  to  that  of  the  landlord,  to 
set  up  that  title.  It  was  distinctly  left  to  the  jury  to  say, 
whether  they  were  of  opinion  that  Flynn  came  in  bond 
fide  under  Townsends  interest  as  tenant,  or  whether  the 
possession  was  delivered  up  to  him  by  the  tenant,  to  enable 
him  to  set  up  a  title  hostile  to  that  of  the  landlord.  The 
jury  found  the  latter;  and  there  was,  therefore,  such  a  dis- 
claimer of  the  landlord's  title,  by  betraying  the  possession, 
as  to  create  a  forfeiture  of  the  lease.  It  was  urged  at  the 
trial,  that,  unless  the  lease  had  been  surrendered,  it  was 
still  subsisting,  and  that  there  was  no  surrender  in  writing 
within  the  Statute  of  Frauds;  but  the  question  is  one  of 
forfeiture,  and  not  of  surrender,  and  the  provisions  of  the 
Statute  of  Frauds  do  not  apply. 

Plait f  contr&. — The  term  was  still  subsisting,  unexpired, 
and  unforfeited,  in  Toumsend,  on  the  day  of  the  demise 
laid  in  the  declaration.  No  act  has  been  done  by  him  to 
revest  a  title  to  the  possession  in  the  landlord,  unless  it 
can  be  made  out  that  the  term  is  forfeited.  It  may  be 
admitted  as  a  general  rule,  that,  wherever  a  tenant  claims 
or  assumes  to  himself  more  than  is  granted  to  him  by  his 
landlord,  in  derogation  of  the  title  of  the  latter,  that  it  is  a 
forfeiture.  But  that  was  not  the  case  here.  Townsend 
had  a  right  to  the  possession  of  the  remainder  of  the  term 
of  five  years,  and  he  had  a  right  to  admit  any  person 

(a)  Pcake,  N.  P.  Ci  259.  (6)  1  M.  &  P.  480;  4  Bingh.  55?. 

(c)  10B.&C.816. 


TRINITY  TERM,  4  WILL.  IV.  141 

during  that  period  to  the  possession.  He  did  so  admit  ^*ch.  of  PUas, 
Flynn^  and  by  that  act  the  landlord  was  placed  in  no  worse 
intuation;  indeed,  he  had  the  additional  advantage  of  a 
distress  upon  the  goods  of  Flynn.  This  act  could  not 
incur  a  forfeiture.  The  law  leans  against  forfeitures,  and, 
in  order  to  create  a  forfeiture,  there  must  be  some  clear, 
precise,  and  unequivocal  act  of  disclaimer.  An  intention 
on  the  part  of  a  tenant  to  defraud  his  landlord  is  no  for- 
feiture; for,  it  has  been  held,  that  the  assignee  of  a  lease 
may  assign  the  term  to  a  beggar  in  order  to  relieve  bimself 
from  the  responsibility  (a).  The  animus  of  the  tenant  in 
deliTcring  up  the  possession  is  therefore  immaterial.  He 
has  merely  done  an  act  which  he  was  entitled  by  law  to 
do,  and  his  objects  and  intentions  in  doing  it  cannot  be 
inquired  into.  It  would  be  highly  inconvenient  if  the  in- 
tentions of  parties  could  be  examined  in  every  transaction. 
Lastly,  there  was  nothing  on  the  part  of  the  lessor  of  the 
plaintiff  to  shew  that  he  intended  to  insist  upon  this  as  a 
forfeiture.  There  was  no  entry  or  claim  made  to  the  pos- 
session. [Lord  Lyndhurstj  C.  B. — No  entry  was  neces- 
sary ;  the  ejectment  was  sufficient.] 

Lord  Ltmdhurst,  C.  B. — I  think  that  the  jury,  upon 
the  fajcts  proved  at  the  trial,  came  to  a  right  conclusion. 
If  a  tenant  sets  up  a  title  hostile  to  that  of  his  landlord,  it 
is  a  forfeiture  of  his  term ;  and  it  is  the  same  if  he  assists 
another  person  to  set  up  such  a  claim.  Whether  he  does 
the  act  himself,  or  only  colludes  with  another  to  do  it,  it  is 
equally  a  forfeiture. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 

(a)  Taylor  v.  Shum,  1  Bos.  &  Pul.  21. 
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'      ""      ^    In  the  Matter  of  the  Estate  and  Effects  of  John  Wilkin- 
son, deceased. 

Executors  can-  JL  HE  commoH  rule,  (under  the  42  Geo.  S,  c.  91^,  s.  2), 
upon*to*pay  le-  ^*^'^"g  upon  exccutors  to  account  for  legacy  duties,  had 
gacy  duty  upon  been  obtained  in  this  case.  It  appeared  upon  the  aiSda- 
residue  be-  vits,  that,  by  the  last  will  of  John  Wilkinson^  deceased, 
Jhemln'lrltto  d^^d  the  20th  day  of  ApHl,  1831,  he  bequeathed  aa 

divide  the  inter-  foUows: 

est  among  poor 

pious  persons,  **  After  all  my  just  debts  and  funeral  expenses  are  paid, 

ptnmdsiu^ey  ^7  ^^U  and  pleasure  is  as  follows: — In  case  my  beloved 

***!? w'^^nhc  ^^^^*  ^^^y  ff^t^^on,  should  survive  me,  that  my  execu- 

objects  of  the  tors,  hereafter  named,  do  pay  my  beloved  wife,  SKXH^per 

above  bounty  _  _  .  :■      .        i  ^ 

should  have  re-  onitttin,  by  even  and  quarterly  payments,  dunng  ner  natu- 
mo«mt*of 20iL  ^  ^*^®*  I^™»  I  gi^c  a*>d  bequeath  to  my  son  Jacob 
\L^^^^  **y  Wilkinson^  shopkeeper,  at  Souihgaief  Middlesex,  all  the 
lected  to  receive  stock  in  trade;  also  my  freehold  estate.  No.  8,  Wailing^ 
*"^  jthanon^"  street f  let  at  300L  per  anmun,  with  the  rents  of  my  two 


^r^wouid^t?  ^^"*®®  **  Highbury  Place,  Islington,  Nos.  13  and  SO, 
uch  on  such      during  the  term  of  the  leases,  also  my  silver  cup;  To  my 

amount,  and  the    .,  »«..  ••■••^>  « 

duty  would  be  daughter  Jane  Snnth,  now  residing  m  Castle-sireet,  St. 
^STto  Se  Martinis  Lane,  2000L,  and  the  house  I  now  live  in,  82, 
nearness  of        Ebury-street ,  Pimlico,  formerly  6;  also,  my  silver  waiter* 

blood  of  such  ^  ^      y  *       ff 

individual,  and  Item,  to  the  treasurer  for  the  time  being  of  the  Wefsleyan 
executow  would  Strangers*  Friend  Society  for  visiting  the  Sick  and  Pbor 
forll^^und*  *'  *®^'  ®^^  Houses,  lOOf,  To  the  treasurer  for  the 
to  return  the      time  being  of  the  Dispensary  in  Sloane  Square,  lOOl. 

duty  chargeable  rr*         l  i»  i  •  •     .  n     \         -rwr 

on  such  amount,  io  the  treasurer  for  the  time  being  of  the  fVest^ 
minster  Hospital,  100/.  Item,  to  John  Forrest,  son  of 
George  Forrest  (yeoman),  the  sum  of  19/.  19*.  Item, 
to  James  Brothers,  the  son  of  James  Brothers  (yeoman), 
the  sum  of  19/.  I9s.  As  to  my  wearing  apparel,  linen, 
household  furniture  of  every  description,  my  son  and 
daughter  may  divide  or  sell,  as  they  please.  Finally, 
after  my  just  debts  and  legacies  are  paid,  my  will  and 
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pleasure  is^  that  all  my  ftioney  in  bankers'  hands,  bills  of 
txchange,  %c.  ^c,  be  collected  into  cash,  and  laid  out  in 
the  funds  in  the  Bank  of  England,  where  I  now  have 
considerable  property;  and  that  my  executors  hereafter 
namedf  and  their  heirs  and  assigns,  do  receive  the  interest 
thereof  at  the  Bank  half -yearly,  and  divide  it  among  poor 
pious  persons,  male  or  female,  old  or  infirm,  in  10/.  or 
15L,  as  they  see  fit,  not  omitting  large  and  sick  families, 
if  of  good  character. 

By  a  codicil,  dated  the  £7th  July,  1833,  the  testator, 
after  several  bequests  and  legacies,  directed  that  the  legacy' 
duty  payable  in  regard  to  the  several  legacies  and  bequests 
in  his  will  and  that  codicil  mentioned,  should  be  a  charge 
upon  and  paid  out  of  his  personal  estate,  and  did  thereby 
confirm  his  said  will.  The  executors  paid  the  legacy  duties, 
except  upon  the  fund  bequeathed  for  distribution  to  poor 
and  pious  persons,  and  they  disputed  the  right  of  the 
Crown  to  legacy  duty  upon  that  fund.  In  Easter  Term, 
cause  was  shewn  by — 


1834. 

^ V ' 

In  re 
Wilkinson. 


Stephen^  Serjt,  Dixon,  and  Gumey.-^ThQ  question  de* 
pends  mainly  upon  the  language  of  the  schedule  of  the  55 
Geo,  S,  c.  184,  which  is  the  last  act  of  Parliament  imposing 
duties  on  legacies.  It  is  submitted,  that,  according  to  the 
plain  meaning  of  that  enactment,  the  present  is  not  a  case 
in  which  the  legislature  intended  that  the  legacy  duty 
should  attach.  The  part  of  the  schedule  to  which  it  is 
necessary  to  call  the  attention  of  the  Court  is  as  follows : 
'*  For  every  legacy,  specific  or  pecuniary,  or  of  any  other 
description,  of  the  amount  or  value  of  30/.  or  upwards, 
given  by  any  will  or  testamentary  instrument  of  any  person 
who  shall  have  died  after  the  5th  day  o{  April,  1805,  either 
out  of  his  or  her  personal  or  moveable  estate,  or  out  of  or 
charged  upon  his  or  her  real  or  heritable  estate,  or  out 
of  any  monies  to  arise  by  the  sale,  mortgage,  or  other 
disposition  of  his  or  her  real  or  heritable  estate,  or  any 
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part  tbereofy  and  which  shall  be  paid,  delivered,  retained, 
satisfied,  or  discharged,  after  the  31st  day  of  August, 
1815;  also,  for  the  clear  residue  (when  devolving  to  one 
person),  and  for  every  share  of  the  clear  residue,  (when 
devolving  to  two  or  more  persons),  of  the  personal  or  move- 
able estate  of  any  person  who  shall  have  died  after  the 
5th  day  of  Aprils  1805,  (after  deducting  debts,  funeral 
expenses,  legacies,  and  other  charges  first  payable  there- 
out,) whether  the  title  to  such  residue,  or  any  share  thereof, 
shall  accrue  by  virtue  of  any  testamentary  disposition,  or 
upon  a  partial  or  total  intestacy,  where  such  residue 
or  share  of  residue  shall  be  of  the  amount  or  value  of 
SOL  or  upwards,  and  where  the  same  shall  be  paid,  deli- 
veredf  retained,  satisfied,  or  discharged,  after  the  Slst 
day  o(  August,  1815.*'  Then  follow  the  provisions  as  to 
the  amount  of  duty  payable  on  the  particular  sums  speci* 
fied :  Where  the  legacy  or  residue  is  for  the  benefit  of  a 
child,  &c.,  or  of  the  father  or  mother,  ILper  cent.;  of  a  bro- 
ther or  sister,  &c.,  SI.  per  cent.,  &c.  &c*  &c.;  of  a 
stranger,  &c.,  10/.  per  cent.;  and  where  a  legatee  shall 
take  two  or  more  distinct  legacies  or  benefits,  which 
shall  together  be  of  the  amount  or  value  of  20/.,  such 
legacies  are  chargeable,  though  each  separately  is  under 
that  sum.  There  are  three  exceptions — for  the  benefit 
of  the  husband  or  wife  of  the  deceased,  of  legacies 
for  the  benefit  of  members  of  the  royal  family,  and  of  cer- 
tain specific  legacies  in  certain  cases  given  to  certain  pub- 
lic bodies.  It  is  clear  from  all  these  provisions,  that  the 
legislature  intended  to  impose  the  duty  only  in  the  case  of 
legatees  who  take  beneficially  under  a  will.  If  that  were 
not  so^  the  exemptions  and  the  variations  in  the  scale  of 
duties,  according  to  the  particular  relationship,  would 
be  perfectly  absurd  and  unmeaning.  The  duty  then 
attaches  upon  beneficial  interests  only;  and  it  attaches 
upon  persons  taking  individually,  so  that  the  scale  of 
duties  may  be  applied  to  their  beneficial  interests.    It 
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is  true,  that  the  part  of  the  schedule  which  has  been  re« 
ferred  to  may  at  first  sight  seem  to  impose  the  duty  gene- 
rally upon  the  legacies ;  but  the  subsequent  clauses  limit 
the  operation  of  the  earlier  part,  and  shew  that  there 
are  no  cases  within  either  the  words  of  the  act,  or  the 
contemplation  of  the  legislature,  except  cases  of  which 
it  may  be  predicated  that  a  legacy  or  residue  is  to  be 
taken  for  the  benefit  of  some  particular  individual,  and 
that  such  particular  individual  stands  in  a  particular  de- 
gree of  relationship,  or  is  not  related  to  the  testator  or 
intestate. 

Now,  the  present  case  is  one  of  a  legacy,  given  in  such  a 
manner  as  that  no  person  taking  beneficially  and  indivi- 
dually can  take  more  than  15/.;  as,  therefore,  the  provision 
of  the  act  is^  that  the  duty  shall  attach  upon  every  legacy  of 
the  amount  or  value  of  201.  or  upwards,  the  present  cases^ 
being  legacies  to  the  amount  of  15/.  at  the  most,  are 
wholly  out  of  the  operation  of  the  schedule.  It  is  mate- 
rial to  remark  that  this  limitation  of  the  amount  of  SOI. 
does  not  come  by  way  of  exemption;  but  the  enacting 
part  of  the  act  which  imposes  the  duty  is  limited  by  the 
description  that  the  legacy  shall  amount  to  20L  or  up- 
wards. If  it  had  been  by  way  of  exemption,  it  might  have 
been  argued,  that  the  party  claiming  the  benefit  of  the  ex- 
emption is  bound  to  bring  himself  within  it ;  as  it  is,  it 
must  clearly  lie  upon  those>  who  say  that  a  legacy  is 
chargeable  with  this  duty,  to  shew  that  it  is  of  the  amount 
of  201.  If  then  the  proposition  be  correct,  that  it  is  an 
individual,  and  the  individual  taking  the  beneficial  in* 
terest — ^who  is  to  pay  the  legacy  duty;  who  is  the  person 
who  is  to  pay  it  in  the  present  case?  Can  any  person 
be  chargeable  with  it  except  the  poor  person  to  whom  the 
trustees,  in  the  exercise  of  their  discretion,  may  think  fit 
to  allot  the  bounty  of  the  testator?  Unless  the  duty  at- 
tsches  upon  them  individually,  the  scale  or  rate  of  duty 
cannot  be  applied*    Suppose  a  remote  descendant  of  a 
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brother  of  the  testator  should  at  any  time  be  fired  upon 
as  an  object  of  the  bounty  of  the  testator,  such  person 
would  clearly  be  chargeable  only  with  a  duty  of  3/.  per 
cent.  The  only  way  in  which  this  argument  can  be 
met/  is  by  assuming  that  the  poor  persons  are  to  be 
considered  as  a  class ;  and,  if  they  are  to  be  taxed  as  a 
class,  the  gross  sum  left  to  the  trustees  for  their  use 
would  be  taxed  101.  per  ceni,,  amounting  in  this  case  on 
the  whole  fund  to  the  sum  of  S0002*  It  is,  however,  dif* 
iicult  to  see  how  they  can  be  taxed  as  a  class  without  vio- 
lating the  provisions  of  the  act;  for  the  legacy  duty  cannot 
be  charged  upon  a  class  without  a  total  disregard  of  the 
distinction  which  the  legislature  intended  to  estabHsb,  ac- 
corduig  to  the  degree  of  relationship  in  which  the  legatee 
stood  to  the  testator.  It  is  a  fallacy,  however,  to  say,  that 
the  persons  taking  beneficially  are  to  be  taxed,  but  diat 
they  are  to  be  taxed  as  a  class.  If  they  are  to  be  taxed  as 
a  class,  the  fund  is  taxed,  and  not  the  individuals.  The 
individuals  are,  in  that  case,  taxed  neither  collectively  nor 
individually;  lOL  percent,  would  be  taken  from  the  fund, 
and  the  trustees  would  have  so  much  the  less  to  distribute, 
but  the  individuals  might  receive  exactly  the  same.  The 
question,  then,  comes  to  this,  whether,  under  the  act,  there 
is  any  authority  to  tax  the  legacy  itself,  without  adverting 
to  the  character  of  the  person  who  is  to  take  the  benefit  of 
the  gift,  as  to  his  degree  of  relationship  to  the  deceased  ? 
[AUersan,  B. — Who  would  take  the  beneficial  interest 
in  the  gift  to  the  Westminster  Hospital?]  It  has  been  gene- 
rally supposed  that  legacy  duty  is  chargeable  on  a  bequest 
to  a  public  institution;  but,  supposing  that  to  be  so,  it  is 
a  very  diflPerent  case  firom  the  present.  A  bequest  to  the 
tVestminster  Hospital,  to  LincoUs  Inn  Library,  or  to  the 
British  Museum,  or  any  other  public  body,  is  a  bequest 
for  the  benefit  of  the  body,  the  party  to  take  the  beneficial 
interest.  If  there  be  a  person  to  take  an  ulterior  benefit 
as  in  the  present  case,  it  is  upon  such  person  that  the  tax 
must  £all ;  but,  in  the  case  of  a  public  body,  the  body  is 
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the  party  beneficially  taking.  It  is  true,  that,  in  the  case 
put  of  an  hospital,  it  may  be  said,  that  a  person  who 
breaks  his  leg  may  indirectly  receive  a  benefit  from  the 
legacy,  but  it  would  be  fantastical  to  call  him  a  legatee. 
With  regard  to  corporate  bodies,  they  are  liable  in  the 
strictest  sense;  and,  in  the  case  of  public  bodies,  not  cor- 
porate, it  may,  with  propriety,  be  said,  that  the  bequest  is 
for  the  benefit  of  the  body.  But  it  is  quite  clear,  that 
where  there  is  an  ulterior  person  to  take  the  benefit  of  the 
legacy,  he,  and  not  the  person  distributing  the  fund,  is 
the  person  to  be  charged.  That  must  be  so,  or  else  the 
great  absurdity  would  follow,  that,  if  the  trustees  were  in 
a  near  degree  of  relationship,  a  less  amount  of  duty,  or  no 
duty  at  all,  would  be  payable.  It  happens,  in  this  case,  that 
one  of  the  trustees  is  a  son.  Suppose  all  were  sons,  then, 
if  the  duty  is  chargeable  upon  the  trustees,  it  would  fol- 
low that  IL  per  cent,  only  would  be  payable,  though  the 
parties  to  take  the  ulterior  benefit  were  in  no  degree  of 
relationship  to  the  testator;  and  the  act  evidently  intends 
that  persons  in  such  situations,  if  the  legacy  be  to  the 
amount  of  20/.,  shall  pay  lOl.per  cent.  The  absurdity  would 
be  still  greater  in  the  case  of  a  wife  being  appointed  trus- 
tee, in  which  case  no  duty  would  be  chargeable  upon  her« 
If  it  is  said  that  these  poor  persons  are  not  to  be  consi-* 
dered  as  taUng  a  beneficial  interest  as  legatees  under 
the  will^  it  will  follow  that  there  are  no  persons  who  take 
a  beneficial  interest,  and  the  same  result  will  ensue,  be- 
cause it  is  on  a  beneficial  interest  only  that  the  legacy 
duty  is  chargeable.  If  a  case  can  occur,  where  no  per- 
son takes  a  beneficial  interest,  it  is  a  case  not  within  the 
provisions  of  the  act.  It  may  have  been  the  intention  of 
the  legislature  not  to  include  cases  where  there  is  no  per- 
son who  is  beneficially  and  individually  interested.  In  such 
A  case  the  legacy  is  to  the  public,  and  as  the  tax  is  for  the 
benefit  of  the  public^  it  is  impossible  to  say  that  the  legis- 
lature may  not  have  intended  to  exempt  a  case  where  the 
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public  have  the  benefit  in  some  shape  or  other  of  thef 
whole  of  the  legacy.  It  might  have  been  the  intention  of 
the  legislature  to  encourage  such  bequests.  It  will  pro- 
bably be  said,  on  the  other  side,  that  we  have  no  right  to 
assume  that  the  maximum  to  he  given  is  15/.;  because  it 
may  happen  that  the  trustees  may  give  15/.  to  a  particular 
person,  and  may  give  the  same 'sum  to  the  same  person  in 
a  succeeding  year,  or  succeeding  years.  There  is  nothing, 
however,  in  this  objection.  It  is  for  the  crown  to  shew 
affirmatively  that  this  is  a  case  of  a  legacy  amounting  to 
more  than  20/.  That  is  not  made  out  by  a  supposition, 
that  a  case  may  happen,  at  a  future  time,  where  the  legacy 
might  amount  to  20/.  There  is  considerable  doubt,  whe- 
ther, under  this  will,  the  trustees  could  make  the  same 
person  the  object  of  the  bounty  in  two  successive  years  ;• 
but,  supposing  that  they  could,  the  only  consequence 
would  be,  that  in  that  particular  case  the  legacy  duty  would 
attach.  In  reference  to  this  objection,  or  any  other  which 
may  be  made  as  to  the  difficulty  of  the  application  of 
the  principle  contended  for  on  behalf  of  these  execu- 
tors, it  is  material  to  advert  to  a  clause  in  the  36  Geo.  S» 
c.  52,  which  is  still  in  force  as  to  all  the  regulations 
contained  therein.  That  act  anxiously  provides  for 
all  possible  cases,  and  states  what  shall  be  deemed 
legacies  within  the  act.  By  section  7,  it  is  provided, 
that  any  gift,  by  any  will  or  testamentary  instrument  of 
any  person  dying  after  the  passing  of  this  act,  which  shall 
by  virtue  of  such  will  or  testamentary  instrument  have 
effect  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which  such 
person  shall  have  power  to  dispose  of  as  he  or  she  shall 
think  fit,  shall  be  deemed  and  taken  to  be  a  legacy  within 
the  intent  and  meaning  of  this  act,  whether  the  same  shall 
be  given  by  way  of  annuity,  or  in  any  other  form."  The 
act  then  proceeds  to  direct  how  the  value  of  annuities 
shall  be  calculated,  and  the  manner  in  which  the  duty 
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thereon  shall  be  charged.  After  thus  providing  for 
these  different  cases,  the  legislature  by  the  eleventh 
section  enacts^  "  That  if  any  benefit  shall  be  given  by 
any  will  or  testamentary  instrument  in  such  terms  that 
the  amount  or  value  of  such  benefit  can  only  be  ascer- 
tained from  time  to  time  by  the  actual  application  for 
that  purpose  of  the  fund  allotted  for  such  purpose,  or 
made  chargeable  therewith,  or  if  the  amount  or  value  of 
any  benefit  given  by  any  will  or  testamentary  instrument 
cannot,  by  reason  of  the  form  and  manner  of  the  gift,  be 
«o  ascertained  that  the  duty  can  be  charged  thereon  un- 
der any  other  of  the  directions  herein  contained,  then, 
and  in  every  such  case,  such  duty  shall  be  charged  upon 
the  several  sums  of  money  or  effects  which  shall  be  ap- 
plied from  time  to  time  for  the  purposes  directed  by  such 
will  or  testamentary  instrument,  as  separate  and  distinct 
legacies  or  bequests,  and  shall  be  paid  out  of  the  fund 
applicable  for  such  purposes,  or  charged  with  answering 
the  same.**  It  would  seem,  from  the  provisions  of  the 
above  section,  that  the  legislature  had  actually  foreseen 
the  very  species  of  case  which  now  arises.  It  would  not 
be  easy  to  frame  a  clause  more  closely  adapted  to  meet  the 
difficulties  of  the  particular  case  now  before  the  Court. 
Here,  the  amount  or  value  of  the  bequest  can  only  be  as- 
certained from  time  to  time  by  the  actual  application  of 
the  fund.  It  is  also  a  case  in  which,  by  reason  of  the 
form  and  manner  of  the  gift,  it  is  difficult  to  ascertain  the 
amount,  or  charge  the  duty. 

.  The  case  of  Ex  parte  Franklin  (a)  is  the  only  case  in 
which  a  point  of  this  nature  has  ever  been  decided.  . 
That  was  a  decision  of  the  Vice-Chancellor's  upon  peti- 
tion coming  before  him  in  an  incidental  way  upon  a  ques- 
tion which  arose  on  the  administration  of  a  testator*s 
estate.  There,  the  testator,  by  his  will,  gave  and  be- 
queathed to  the  poor  of  the  parish  of  Haddenham^  in  the 
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county  of  Bucka,  501.  per  annum  for  ever,  to  be  laid  out 
at  Christmas  in  bread,  and  distributed  by  the  minister 
and  churchwardens  to  the  most  needy  objects  in  the  parish. 
The  testator  charged  his  leasehold  and  personal  property 
with  this  amongst  other  legacies.  The  poor  of  the  parish 
of  Haddenham  consisted  of  eight  hundred  and  twenty 
persons,  and  no  one  person  in  the  course  of  one  year  could 
receive  more  than  the  value  of  2s.  in  bread  on  account  of 
the  charity.  It  seems  to  have  been  argued,  that,  as 
no  one  could  take  more  than  2s,,  it  must  go  to  them  as 
a  class.  The  Vice-Chancellor  decided,  that  it  was  a 
legacy  on  which  the  duty  ought  to  be  paid.  He  said,  that 
though  not  expressed  to  be  given  to  any  individual,  it  was 
in  effect  given  to  the  executors  in  such  a  manner  as  that 
they  held  it  in  trust  for  certain  purposes ;  he  said  further, 
that  the  mode  in  which  it  was  given  did  not  admit  of  its 
being  ascertained  what  sum  or  what  precise  benefit  any 
one  individual  would  have  in  the  legacy.  He  says  after- 
wards, that  it  was  in  effect  a  gift  for  charitable  purposes ; 
and  observed,  that  the  legislature  seemed  to  have  supposed 
that,  in  cases  where  the  degree  of  relationship  could  be 
ascertained,  there  should  be  a  progressive  charge;  but 
that  in  the  case  before  him  the  legacy  was  so  given  that 
kindred  seemed  to  be  out  of  the  question,  and  that  there 
was  a  complete  sum  of  50/.  for  charitable  purposes.  In 
other  words,  he  decided  that  the  duty  was  chargeable  on 
the  fund,  not  on  the  individuak,  which,  it  is  submitted, 
could  not,  for  the  reasons  before  offered,  be  the  inten- 
tion of  the  legislature.  The  Vice-Chancellor  observes, 
**  with  respect  to  legacies  given  to  charities,  there  has 
been,  by  the  general  assent  of  mankind,  a  construction 
put  upon  the  statutes,  so  as  to  charge  such  bequests 
with  legacy  duty.  Where  legacies  have  been  given 
to  treasurers  of  hospitals  and  other  charitable  insti- 
tutions, it  has  been  considered  as  a  matter  of  course  to 
pay  the  duty."  That  may  be  the  case  with  respect  to  a 
charitable  institution,  especially  if  it  be  a  body  corporate. 
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In  such  case  there  is  no  diflSculty ;  for  the  hospital,  as  an 
hospital,  is  the  beneficial  legatee.  Such  a  case  is  not  ana- 
logous to  the  present,  for  there,  there  are  persons  who  have 
aheady  combined  for  a  particukr  purpose,  and  it  may 
ttriy  be  presumed  as  against  them,  that,  having  combined 
for  that  object,  they  had  some  interest  in  its  attainment, 
and,  therefore,  that  a  legacy  to  them  is  a  legacy  for  their 
benefit.  [AUersoHf  B. — Is  there  any  decision  where  it 
has  been  held  that  it  is  necessary  to  pay  legacy  duty  on  a 
bequest  to  an  hospital?]  No.  The  Vice-Chancellor  in  Ex 
parte  Franklin  assumes  it ;  and  says,  that  it  is  by  the  gene- 
ral assent  of  mankind.  [Parke,  B. — I  have  no  doubt  that 
it  is  usually  paid.  Aldersan,  B. — ^The  practice  certainly  is 
to  pay  it.]  In  Ex  parte  Franilm,  the  parish  might  well  be 
considered  as  a  body  taking  beneficially,  as  they  would  be 
benefited  by  the  relief  of  their  poor,  whom  they  were 
kgaUj  bound  to  maintain. 

The  present  case  is  one  where  there  are  clearly  persons 
who  take  ulterior  benefits ;  and  the  attempt  on  the  part  of 
the  crown  is  to  charge  the  legacy  duty  upon  the  trustees, 
who  take  no  bmeficial  interest ;  in  other  words,  to  charge 
it  upon  the  fund;  and  it  is  submitted  that  there  is  nothing  in 
the  act  of  Parliament  to  sanction  such  a  mode  of  charging 
this  duty.  It  is  quite  sufficient  for  the  purpose  of  invalidating 
the  authority,  of  Ex  parte  Franklin,  that  the  very  import- 
ant clause  which  has  been  cited  from  the  36Geo.  3,  was  not 
refinrred  to,  either  by  the  bench  or  at  the  bar  in  that  case. 

As  to  the  argument  that  it  would  be  impossible  or 
highly  inconvenient  to  levy  the  particular  duty  on  each  par- 
ticular legatee  who  should  receive  at  any  time  more  than 
SBOL,  it  should  be  remembered  that  any  such  inconvenience 
is  guarded  against  by  the  27th,  28th,  and  29th  sections  of 
the  36  Geo.  3,  c.  52,  by  which  no  legacy  is  to  be  paid 
without  a  receipt  being  duly  stamped;  and  such  receipt  is 
not  to  be  stamped  until  the  duty  is  paid.  Whenever 
the  bounty  of  a  testator  in  such  a  case  should  be  zepeat- 
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Revenue^  ed  in  favour  of  any  particular  person,  the  Stamp-office 
must  necessarily  have  information,  and  the  duty  would 
be  easily  collected. 

The  Attorney-General^  Amos^  and  Sir  George  Grey^  for 
the  Crown: — The  6th  section  of  36  Geo.  3,  c.  5S,  which  is 
the  statute  under  which  this  duty  is  collected,  though 
the  amount  has  been  raised  by  more  recent  statutes, 
provides,  *'  That  the  duties  hereby  imposed  shall,  in 
all  cases  in  which  it  is  not  hereby  otherwise  provided, 
be  accounted  for,  answered,  and  paid  by  the  person  or 
persons  having  or  taking  the  burthen  of  the  execution  of 
the  will,  or  other  testamentary  instrument,  or  the  ad- 
ministration of  the  personal  estate  of  any  person  de- 
ceased, upon  retainer  for  his,  or  her,  or  their  own  bene* 
fit,  or  for  the  benefit  of  any  other  person  or  persons,  of 
any  legacy,  or  any  part  of  any  legacy,  or  of  the  residue 
of  any  personal  estate,  or  any  part  of  such  residue,  which 
he,  she,  or  they  shall  be  entitled  so  to  retain,  either  in  his, 
her,  or  their  own  right,  or  in  the  right  or  for  the  benefit 
of  any  other  person  or  persons."  Whenever,  therefore, 
the  executor  retains  for  the  benefit  of  any  other  person  or 
persons,  the  executor  is  to  pay  the  legacy  duty.  This  obvi- 
ates all  difficulty  as  to  the  poor  persons  in  question  paying 
the  legacy  duty  and  giving  a  stamped  receipt.  It  surely  never 
could  have  been  the  intention  of  the  legislature,  that,  under 
such  a  bequest,  the  duty  should  be  chargeable  on  the  poor 
persons,  and  that  they  should  give  the  receipt.  Looking 
at  the  words  of  the  statute  55  Geo.  3,  it  is  clear,  that, 
either  as  legacy  or  residue,  this  sum  of  3000/.  must  be 
retained  by  the  executors  for  the  benefit  of  those  amongst 
whom  it  is  ultimately  to  be  divided.  That  act  imposes 
the  duty  upon  "  every  legacy,  specific  or  pecuniary,  &c. 
of  the  amount,  &c.  of  SOL  given  by  any  will,  &c.  of  any 
person  who  shall  have  died  after  the  5th  April,  1805,  ei- 
ther out  of  personal  estate,  &c.  &c.,  and  which  shall  be 
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paid,  delivered,  retained^  satisfied,  or  diseharged  after 
the  Slst  day  o(  August,  1815."  The  duty,  therefore,  is  to 
be  paid  upon  every  pecuniary  legacy  which  is  retained 
after  the  Slst  August,  1815.  It  proceeds  to  impose  the 
duty  also  upon  **  the  clear  residue  (when  devolving  to  one 
person),  and  every  share  of  the  clear  residue  (when  de- 
volving to  two  or  more  persons)  of  the  personal  estate, 
&c.  of  any  person  who  shall  have  died  after  the  5th  April, 
1805,  (after  deducting,  &c.),  whether  the  title  to  such  re- 
sidue, or  any  share  thereof,  shall  accrue  by  virtue  of  any 
testamentary  disposition,  or  upon  a  partial  or  total  intes- 
tacy, where  such  residue,  or  share  of  residue,  shall  be  of 
the  amount  of  SO/,  or  upwards,  and  where  the  same  shall 
be  paid,  delivered,  retained,  saiisjied,  or  discharged  after 
the  Slst  day  oi  August,  1815."  Therefore,  where  the  re- 
sidue is  of  the  value  of  SO/.,  and  is  retained  by  the  execu- 
tor after  the  Slst  day  oi  August,  1815,  the  legacy  duty  is 
to  be  paid.  It  has  been  said,  that  it  lies  upon  the  crown 
to  shew  that  this  residue  exceeds  SO/.;  but  it  is  admitted 
that  it  amounts  to  about  S0,000/.,  which  has  been  retained 
by  the  executors.  There  is  another  act  of  Parliament, 
which  it  is  important  to  advert  to.  The  S9  Geo.  S,  c.  7S, 
was  an  act  for  exempting  from  the  payment  of  legacy 
duties  certain  specijic  legacies  given  to  bodies  corporate, 
and  other  public  bodies  and  societies*  The  act  enumerates 
books,  prints,  gems,  &c.  &c.  Without  the  provisions  of 
this  statute  any  specific  articles  left  to  any  of  these  bodies 
would  have  been  chargeable  with  legacy  duty  as  articles 
not  within  that  statute,  and  pecuniary  legacies  still  are.  It 
is  only  by  the  provisions  of  this  statute,  that  books,  for  in- 
stance, left  to  any  charitable  institution,  are  not  chargeable 
with  legacy  duty,  although  no  beneficial  interest  is  taken 
by  any  individual.  Under  this  very  will,  these  executors 
have,  on  this  principle,  paid  legacy  duty  on  the  bequest 
to  the  treasurer  for  the  time  being  of  the  Wesleyan 
Strangers*  Friend  Society  for  visiting  the  Sick  and  Poor 
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at  their  own  houses*  The  principle  contended  for  on  be- 
half of  the  crO¥m  is  this;  that  the  entire  sum  bequeathed 
to  the  charitable  objects  must  be  considered  as  the  legacy, 
and  not  the  smaller  parts  into  which  it  is  to  be  divided  for 
the  purposes  of  distribution.  It  is  upon  this  principle,  that 
these  executors  have  paid  the  duty  upon  several  of  the 
other  legacies  in  this  will.  The  argument  on  the  other  mde 
seems  to  resolve  itself  into  this  proposition,  that  where 
there  is  a  legacy  to  a  person  who  does  not  take  a  beneficial 
interest,  it  is  casus  omissus^  and  the  duty  does  not  attach. 
That  at  least  is  the  main  strength  <>f  their  argument;  and 
it  should  be  observed,  that  it  would  attach  with  equal  force 
to  the  case  of  the  legacy  to  the  Wesleyan  Strangers*  Friend 
Society,  and  to  all  the  other  cases  of  legacies  to  charitable 
institutions,  in  which  it  seems  hardly  to  have  been  con- 
tended that  the  duty  is  not  payable.  In  the  case  of  the 
legacy  to  the  Wesleyan  Strangers'  Friend  Society,  the 
treasurer  takes  no  beneficial  interest,  and  there  is  no  other 
person  who  could  sue  as  legatee.  If,  in  the  present  case, 
there  had  been  a  bequest  to  A»  and  to  £.,  nomtiialjoi,  of 
respective  sums  under  20/.,  they  would  have  been  lega- 
tees, and  they  would  have  been  the  persona  who  might 
have  called  upon  the  executors  to  pay  the  legacies;  but, 
in  the  present  case,  every  thing  is  left  to  the  discretion  of 
the  executors,  and  there  is  no  other  person  who  can  call 
himself  a  legatee;  a  person  who  receives  the  bounty  does 
not  take  it  under  the  will,  but  by  the  gift  of  the  executors. 
The  bequest  in  question  cannot  be  distinguished  in  prin- 
ciple from  the  prior  bequests  for  charitable  purposes  in  this 
same  will.  The  amountof  the  reridue  being  uncertain  makes 
no  difierenoe ;  and  it  may  be  considered  as  if  it  were  a  legacy 
of  1000/.  to  the  executors,  to  be  divided  *'  amongst  poor 
and  pious  persons,  male  or  female,  old  or  infirm,  in  lOL 
or  l5Lf  as  they  see  fit,  not  omitting  large  and  sick  families, 
if  of  good  character."  Now,  such  a  bequest  would  give  no 
interest  whatsoever  under  this  will  to  any  person  except  the 
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executors;  they  would  take  the  lOOO/*,  to  be  distributed 
exactly  as  they  should  see  fit.     Suppose  that  there  had 
been  no  limitation  in  thb  will  as  to  the  10/.  or  15/.,  or 
suppose  that  the  money  had  been  directed  to  be  distri- 
buted  in  sums  otSOL,  the  persons  who  received  sueh  sums 
of  50/.,  by  virtue  of  the  gift  of  the  executors,  would  not 
be  legatees  under  the  will;  nor  would  they  be  the  persons 
to  pay  the  duty.    The  duty  in  such  case  must  be  paid 
by  the  executors;  and  the  persons  receiving  the  bounty 
would  receive  the  clear  net  sum  of  50/.,  without  being 
subject  to  any  deduction  for  the  legacy  duty,  for  those 
persons  would  not  take  as  legatees  under  the  will,  but  by 
the  gift  of  the  executors.    It  is  submitted,  that  the  poor 
and  pious  persons  would  not,  in  the  case  put,  be  liable  to 
pay  any  legacy  duty ;  and,  if  they  would  not  be  liable  to 
legacy  duty,  if  the  sum  were  of  the  amount  of  more  than 
80/L,  it  is  clear,  that,  in  the  case  where  they  take  less  than 
80A,  they  cannot  be  considered  as  legatees*    They  are  in 
no  case  to  pay  the  duty,  which  must,  therefore,  be  paid 
by  the  person  who  retains  it,  and  who,  although  he  can- 
not put  it  into  his  own  pocket,  has  the  beneficial  interest 
of  distributing  it  as  he  pleases;  he  has,  at  leastj  this  power 
and  patronage.    The  executors  then,  in  this  case,  are  to 
be  considered  as  the  legatees*    [Parke,  B.— If  you  treat 
the  executors  as  legatees,  what  rate  of  duty  are  they  to 
pay?  One  ofthem  is  a  son  of  the  deceased.]  But  he  retains 
it  for  the  use  of  strangers.     [Parke,  B. — That  is  to  say, 
that  it  b  not  a  legacy  to  the  executors,  but  to  the  poor  as 
a  class.]  Th^re  will  be  no  difficulty,  if  it  is  construed  as  a 
legacy  to  the  poor  as  a  class,  for  then  it  would  be  a  retain- 
er by  the  executors  for  the  poor,  as  a  class.    [AUersam, 
B. — ^Would  there  not  still  be  the  difficulty,  that  some  of 
the  class  might  be  relations  of  the  testator  ?]   That  might 
raise  a  question  on  the  amount  of  the  duty  in  each  parti- 
enlar  case.  [Parke,  B. — You  would  interpret  the  act  of 
Parliament  as  if,  instead  of  the  last  description  of  legacy 


RevMwet 
1834. 


In  re 
WlLKIMBOV. 


15(5 


CASES  IN  THE  EXCHEQUER, 


Revenue, 
1834. 


In  re 

'WfLKINSON. 


mentioned  in  the  act  being  ^'  in  any  other  degree  of  col- 
lateral consanguinity  to  the  deceased  than  is  above  de- 
scribed, or  to  or  for  the  benefit  of  any  stranger  in  blood 
to  the  deceased/'  it  were  to  "  any  other  person  or  per- 
sons whomsoever;'*  as  if  it  meant  to  say,  to  any  other 
person  or  persons  than  those  before  alluded  to.]  Exactly 
so,  and  that  seems  to  have  been  so  considered  in  Ex  parte 
Franklin;  for  it  was  there  decided,  that  it  was  not  neces* 
sary  to  wait  to  see  whether  the  person  was  to  be  a  relation 
or  not,  but  that  the  legacy  duty  was  payable  immediately. 
That  case  was  not  decided  on  the  ground  of  any  benefit 
accruing  to  the  parish.  The  poor  in  that  case  alone  re- 
ceived the  bounty.  Nor  was  it  the  case  of  a  corporation ; 
but  it  was  treated  by  the  Vice-Chancellor  as  a  case  analo- 
gous to  that  of  a  bequest  to  an  hospital,  in  which  case  the 
constant  usage  alluded  to  by  that  learned  person,  strongly 
supports  the  view  of  the  case  which  he  took  upon  that 
occasion.  It  would  be  highly  inconvenient  to  wait  an  in- 
definite time  to  ascertain  whether  the  quantity  of  physic 
taken  made  the  benefit  amount  to  SO/.,  or  whether  the 
number  of  the  poor  was  such,  as  that  the  share  of  a  par- 
ticular person  amounted  to  that  sum;  or  whether,  as  in  the 
present  case>  the  selection  of  the  same  person  on  two  occa- 
sions caused  the  whole  sum  received  by  him  to  amount 
to  20/.  This  seems  contrary  to  the  intention  of  the  sta- 
tute, which  imposes  the  duty,  not  merely  on  the  payment, 
but  on  the  retainer  for  the  purpose  of  subsequently  dis- 
posing of  the  legacy.  It  is  much  more  reasonable  to  treat 
this  as  a  general  legacy  for  charitable  purposes ;  and,  if 
so;  the  language  of  the  Vice-Chancellor  applies,  who  says, 
in  the  case  before  cited,  that  where  a  gift  is  in  fact  a  gift 
for  charitable  purposes,  there  has  been,  by  the  general 
assent  of  mankind  (which  must  be  supposed  to  have  car- 
ried with  it  his  own  opinion  at  that  time),  a  construction 
put  upon  the  statutes,  that  such  a  bequest  is  liable  to 
legacy  duty. 
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The  words  of  this  will  constitute  a  legacy  of  tho  residue, 
upon  the  whole  corpus  of  which  the  duty  would  attach; 
and  the  legacy  is  not  to  be  considered  as  divisible,  or  di- 
vided into  as  many  separate  portions  or  shares  as  there 
may  be  individuals  selected  by  these  executors  to  take  un- 
der the  will.  It  is  clear  from  the  36  Geo.  3,  c.  5^,  s.  6, 
that  there  is  a  difference  between  the  payment  by  execuv 
tors  of  a  legacy  to  a  legatee,  and  the  retainer  by  executors 
of  legacies  for  the  use  of  other  persons.  Taking  that  sec- 
tion in  conjunction  with  the  27th  section,  which  relates  to 
the  receipts  to  be  taken  by  executors  on  the  payment  of 
legacies,  it  is  equally  clear  that  this  is  not  a  case  in  which 
the  legislature  could  have  intended  the  receipts  mentioned 
in  that  section  to  be  taken  by  the  executors,  and  the  lega- 
cy must,  therefore,  be  taken  as  one  undivided  legacy  to 
the  executors,  subject  to  certain  directions  as  to  the  mode 
of  appropriation;  and  it  cannot  be  deemed  a  legacy  to  be 
paid  by  the  executors  to  any  other  individual  marked  out 
by  the  will.  The  27th  section  prohibits  any  executors, 
trustees,  &c.  from  paying  &c.  &c.  any  legacy,  &c.,  or  resi- 
due,  &c.,  without  taking  a  receipt  or  discharge  in  writing 
for  the  same.  \Parke^  B. — You  say  that  it  is  not  to  be 
considered  as  a  legacy  to  the  individuals  who  receive  the 
money,  but  that  they  take  as  by  the  gift  of  the  executors, 
There  is  still  a  question  whether  this  is  a  legacy  within  the 
act  of  Parliament ;  whether  a  legacy  to  a  class  of  this  de- 
scription falls  within  the  last  description  of  legacies  *^  to 
persons  in  other  degrees  of  consanguinity,  or  to  strangers 
in  blood.'*  If  the  words  of  the  act,  as  I  mentioned  before, 
were  '*  a  legacy  to  any  other  person  or  persons  i?fhomso- 
ever,"  a  legacy  to  such  a  .class  would  certainly  fall,  within 
its  provisions.]  There  is  no  authority  whatsoever  to  shew 
that  such  a  legacy  is  not  within  the  act,  and  the  cajse  of 
Ex  parte  FrankUn  is  a  strong  authority  expressly  in  point 
in  favour  of  a  legacy  of  this  description  being  subject  to 
duty. 


1834. 


In  re 
.Wilkinson. 
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Be99nu€,  Parke,  B. — ^We  wiB  consider  this  case;  ifc  is  of  some 

1834* 
*^  importance* 

„  '»«  Cur.adv.vuli. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B.: — ^The  question  which  arises  in  this  case  is, 
whether  the  executors  are  liable  to  pay  the  duty  on  this 
legacy,  and  to  what  amount?  By  the  36  Geo.  S,  c.  5S,  s. 
6^  the  duties  imposed  by  that  statute  are  to  be  accounted 
for,  answered,  and  paid  by  the  persons  taking  upon  them-* 
selves  the  execution  of  the  will,  upon  retainer  for  their  own 
benefit,  or  the  benefit  of  any  other  person  or  persons,  of 
any  legacy,  or  the  residue  of  any  personal  estate,  or  any 
part  of  such  residue;  and  also  upon  delivery,  payment,  or 
other  satisfaction  of  any  legacy,  &c.;  and  by  the  55  Geo* 
3,  c.  184,  sched.  part  3,  the  duties  therein  mentioned  are 
imposed  upon  every  legacy  or  share  of  residue,  paid,  de-* 
livered,  retained,  satisfied,  or  discharged.  But  it  is  ob- 
vious that  die  executors  are  to  be  accountable  for  no  du* 
ties  except  those  which  are  specifically  imposed  by  the  act 
of  Parliament;  and  the  question  is,  whether  any  and  what 
duty  is  imposed  upon  such  a  legacy  as  this?  In  order  to 
determine  this  question,  it  is  necessary  to  take  a  short 
review  of  the  difierent  acts  of  Parliament  upon  this  sub«> 
ject. 

The  first  statute  imposing  duties  on  legacy  receipts  was 
the  20  Geo.  3,  c  S8,  which  enacted  that  a  duty  should 
be  paid  upon  every  receipt  for  any  legacy,  or  part  of  a 
personal  estate,  divided  by  force  of  the  Statute  of  Diatri- 
butions,  or  the  custom  of  any  province  or  place.  The  S3 
Geo.S,  c.  58,  and  29  Geo.S,  c.  51^  increased  the  amount 
of  these  duties,  adopting  similar  language.  The  36  Geo.  3, 
c  52,  enacted,  that  these  duties  should  cease,  and  repealed 
so  much  of  the  before-mentioned  statutes  as  related  to 
them^  and  proceeded  to  impose  fresh  duties,  upon  the  same 
principle,  and  in  nearly  similar  terms,  except  as  to  amount. 
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as  are  contained  in  the  Srd  schedule  to  the  act  55  Geo.  3»      ^^^T' 
c.  184,  the  statute  now  in  force.    The  7th  section  proYides,    ^ 


"  That  any  gift,  by  any  will  or  testamentary  instrument  of  ^  ^*  ** 
any  person  dykig  after  the  passing  of  this  act,  which  shall 
by  Yirtue  of  such  will  or  testamentary  instrument  have 
effect  or  be  satisfied  out  of  the  personal  estate  of  such 
person  so  dying,  or  out  of  any  personal  estate  which  such 
person  shall  have  power  to  dispose  of  as  he  or  she  shall 
think  fitj  shall  be  deemed  and  taken  to  be  a  legacy  within 
the  intent  and  meaning  of  this  act,  whether  the  same  shall 
be  giYcn  by  way  of  annuity,  or  in  any  other  form."  Then 
foDows,  after  others,  this  important  clause — section  11,  **  If 
any  benefit  shall  be  given  by  any  will  or  testamentary  instru^ 
ment  in  such  terms  that  the  amount  or  value  of  such  benefit 
can  only  be  ascertained  from  time  to  time  by  the  actual  ap- 
plication for  that  purpose  of  the  fund  aUotted  for  such  pur- 
pose, or  made  chargeable  therewith,  or  if  the  amount  or 
value  of  any  benefit  given  by  any  will  or  testamentary  in- 
strument cannot,  by  reason  of  the  form  and  manner  of  the 
giftj  be  so  ascertained  that  the  duty  can  be  charged 
thereon  under  any  other  of  the  directions  herein  con* 
tuned,  then,  and  in  every  such  case,  such  duty  shall  be 
charged  upon  the  several  sums  of  money  or  effects  which 
shall  be  applied  from  time  to  time  for  the  purposes  direct- 
ed by  such  will  or  testamentary  instrument,  as  separate 
and  distinct  legacies  or  bequests,  and  shaU  he  paid  out  of 
the  fiuid  applicable  for  such  purposes,  or  charged  with 
answering  the  same/^  The  statute  39  Geo.  3,  c.  78,  ex- 
empts certain  specific  legacies,  which  shall  be  given  or  be- 
queathed to  or  in  trust  for  any  body  corporate,  whether 
aggregate  or  sole,  or  to  the  society  of  Setjeanis*  Inn,  or 
any  of  the  inns  of  court  or  Chancery,  or  any  endowed 
school,  in  order  to  be  kept  and  preserved  by  such  body 
corporate,  society  or  school,  and  not  for  the  purpose  of 
sale;  it  also  excepts  a  certain  legacy  to  the  trustees  of  the 
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Bfiiish  Museum*  The  statute  now  in  force  is  the  55 
Geo.  3,  c.  184;  and  schedule  3,  part  2,  provides  that,  for 
legacy,  residue,  or  share  of  residue,  of  the  amount  or  value 
of  201,  and  upwards,  where  any  such  legacy,  residue,  or 
share  of  residue,  shall  have  been  given  to  or  for  the  bene* 
fit  of  a  child,  a  duty  shall  be  paid  of  1/.  percent.;  an  in- 
creased duty  for  more  distant  relatives;  ''and  where  any 
legacy,  &c.  shall  have  been  given  to  or  for  the  benefit  of 
any  person  in  any  other  degree  of  collateral  consanguin- 
ity than  above  described,  or  to  or  for  the  benefit  of  any 
atrangerin  blood,"  then  a  duty  after  the  rate  of  10/.  per 
cent  And  the  schedule  provides,  that  all  gifts  of  annui- 
ties, or  by  way  of  annuity,  or  of  any  other  partial  benefit 
or  interest,  shall  be  deemed  legacies  within  the  intent  of 
this  act ;  and  there  is  an  exception  of  legacies  which  were 
exempted  from  duty  by  the  39  Geo.  3,  c.  73.  Consider- 
ing the  provisions  of  these  statutes  together,  it  seems  clear^ 
in  the  first  place,  that  the  legislature  intended  to  subject 
all  legacies  above  20L  in  value,  to  a  duty,  whether  given 
to  individuals,  or  to  bodies  corporate,  or  societies ;  for  the 
statutes  prior  to  the  36  Geo.  3,  in  terms  comprise  all  lega- 
cies; and  though  that  statute,  after  enumerating  those  to 
persons  in  different  degrees  of  consanguinity,  mentions 
only  legacies  which  shall  be  given,  or  shall  pass  to  or  for 
the  benefit  of  any  person  in  any  other  degree  of  collateral 
consanguinity,  or  any  stranger  in  blood,  and  not  all  other 
legacies,  yet  taken  in  conjunction  with  the  39  Geo.  3^  it 
clearly  means  to  comprise  not  merely  legacies  to  individuals, 
but  to  bodies  corporate  and  societies.  In  the  second  place, 
it  appears  to  be  equally  clear,  that  the  persons,  bodies 
corporate,  or  societies,  who  take  the  beneficial  interest  in 
the  legacy,  that  is,  those  who  actually  receive  the  benefit, 
are  uhimately  to  pay  the  duty.  And  in  the  third  place,  that 
any  benefit  given  by  will,  which  shall  by  virtue  of  the  will 
be  satisfied  out  of  the  personal  estate,  is  a  legacy  withiu 
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the  meaning  of  this  act.  Now,  in  this  case,  who  are  the 
persons  who  take  the  beneficial  interest  in  this  legacy  of 
the  residue  ?  They  must  be,  either,  first,  the  executors 
themselves;  or,  secondly,  the  individuals  selected  by 
them;  or,  thirdly,  the  whole  body  of  poor  and  pious 
persons  out  of  whom  the  selection  is  to  be  made.  The 
gift  must  enure  to  the  benefit  of  one  of  the  three 
descriptions  of  persons,  for  no  others  can  be  suggested ; 
and  there  can  be  no  case  of  a  legacy  under  a  will  which 
is  not  beneficial  to  some  persons.  First,  the  executors 
have  no  beneficial  interest  in  the  legacy ;  their  duty  is 
simply  to  divide  the  annual  interest  among  such  poor  and 
pious  persons  as  they  think  fit,  in  sums  of  10/.  and  15/. 
each.  They  can  make  no  other  appropriation  or  disposi- 
tion of  the  money.  It  appears  to  us,  therefore,  that  they 
cannot  be  charged  as  beneficial  legatees.  It  remains, 
therefore,  to  consider,  whether  the  individuals  actually 
benefited,  or  the  whole  body  of  persons  that  may  be 
benefited,  are  the  beneficial  legatees.  It  appears  to  us, 
that  all  poor  and  pious  persons  whatsoever  cannot  be  con- 
sidered as  a  society,  or  body  of  persons,  or  class,  taking  the 
benefit  of  this  legacy.  The  whole  body  has  no  power  or 
control  over  the  fund,  nor  has  any  trustee  or  agent  for 
them  such  power  or  control,  nor  has  any  individual  falling 
under  the  description  of  poor  and  pious  any  right  what- 
ever to  any  portion  of  it.  All  he  has  is  the  chance  of 
being  nominated  as  a  fit  person  to  receive  part  of  the 
money.  We  cannot  think  that  these  persons  are  a  body, 
taking  as  such  the  beneficial  interest  in  the  legacy ;  and 
we  must  therefore  hold,  that  the  individuals  selected  are 
the  persons  who  take  a  benefit  under  the  will,  and  are  con- 
sequently liable  to  the  duty,  in  those  cases  in  which  duty 
attaches;  and  the  clause  of  the  36  Geo.  3,  c.  52,  s.  11, 
above  referred  to,  seems  to  us  to  be  exactly  applicable  to 
this  case.  The  result  is,  that  such  individuals  will  be 
liable  to  the  duty  where  the  sum  received  by  each  exceeds 
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SOL ;  and  then,  and  not  nntH  then,  the  executors  wilt  be 
accountable^  and  bound  to  retain  the  duty  according  to  the 
rate  applicable  to  such  person  who  receives  the  testator's 
bounty.  By  our  present  decision,  we  do  not  mean  to  ques- 
tion the  legality  of  the  practice  of  imposing  the  highest 
rate  of  duty  on  bequests  to  corporations  or  societies  esta- 
blished for  charitable  purposes,  or  to  individuals  in  trust 
for  such  societies.  Legacies  of  this  description  are  con^ 
tained  in  this  will,  and  they  are  cases  in  which  the  entire 
control  and  power  over  the  legacy  is  vested  in  the  corpor- 
ations or  societies  therein  named,  or  in  those  who  have 
the  governing  authority  over  them.  In  such  cases  the 
corporation  or  society  may  not  improperly  be  conridered 
as  taking  the  entire  beneficial  interest.  The  case  of  Ex 
parte  Franklin  {a)^  the  authority  of  which  has  been 
pressed  upon  us,  is  more  difficult  to  distinguish  from  the 
present,  and  I  am  not  sure  that  it  can  be  satisfactorily 
distinguished.  That  was  a  legacy  to  the  executors  in  trust 
for  the  poor  of  a  particular  parish ;  and  it  may  possibly 
be  contended  that  the  poor  of  one  parish  is  in  the  nature 
of  a  corporation  or  society  of  persons,  and  that  they  took 
the  legacy  in  that  character.  It  is,  however,  in  our  opin- 
ion doubtful  whether  such  a  bequest  can  be  properly 
compared  to  a  legacy  to  a  charitable  institution ;  and  the 
difficulty  which  occurred  to  the  yice-Chancellor  in  the 
way  of  considering  this  as  a  legacy  to  individuals,  namely, 
that  it  was  impossible  to  ascertain  at  the  time  of  the  gift 
what  precise  benefit  any  individual  would  have  in  that 
legacy,  is  certainly  removed  by  reference  to  the  clause 
in  S6  Geo.  3,  which  clearly  shews  that  bequests,  on  which 
it  was  impossible  to  ascertain  what  benefit  was  taken  until 
the  money  was  applied,  are  yet  legacies  to  individuals, 
and  liable  as  such  to  duty  under  the  act.  The  result 
is,  in  our  opinion,   formed  not  without  some  difficulty 


(a)  3  Y.  &  J.  644. 
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and  doubt  that  the  rule  must  be  discharged ;  and  that  the       Rewnw, 
executora  cannot  be  caUed    upon    to  pay  the  duty  on    ^      ^  '   ^ 
the  whole  of  the  residue.  ^»  re 

WiLKIN.sOV. 


Morris  v.  Parkinson^  Serjeant  at  Mace  for  the  Borough  Exeh,  of  Pleas, 

of  LlVKRPOOL. 

J^EBTy  for  an  escape,  against  the  defendant  as  serjeant  By  the  pracdce 
at  mace  for  the  borough  of  Liverpool. — The  declaration  courtlTritt^of 
stated,  that  whereas,  at  the  Court  of  record  of  our  lord  the  ^-  "*;  ;^**;f  ^i* 

reeled  to  A,  B. , 

king  of  the  borough  oi  Liverpool,  holden  at  Liverpool,  in  seijeant  at  mace 
the  county  of  Lancaster,  in  the  common  hall  of  the  same  rough,  and  alio 
borough,  and  within  the  jurisdiction  of  the  same  Court,  that  ^  ^n^ing^ow 
18  to  say,  on  the  14th  day  of  February,  1833,  before  Charles  ^  "»<>••«)»  p"- 
HorsfaU,  Esq.,  the  then  mayor,  and  Robert  Gladstone  appointed  by 
and  James  Aspinall,  the  then  bailiffs  of  the  said  boroughi  ^ewte'thc^^ro- 
and  judges  of  the  same  Court,  according  to  the  custom  of  ?"  °^  ^^*    ^ 

^      ^  '  o  Court,  and  who 

the  same  borough  from  time  immemorial  there  used  and  gtve  an  indem- 
approved  of,  came  the  plaintiffs,  by  &c.,  and  there  at  the  No^rarrant  is 
same  Court  levied  their  certain  plaint  against  one  Thomas  ^j^\i^%^\^^ 
Janes,  in  a  certain  plea  of  trespass  on  the  case  on  pro-    .  '^^^  serjeant 

.  ,         _   ,     .^      !•«/%■     t*  .      dismisses  the 

mises,  to  the  damage  of  the  plamtins  of  50/.,  for  a  certam  officer  at  his 
cause  of  action  arising  to  the  plaintiffs  within  the  jurisdic-  ^esThe  fees 
tion  aforesaid,  to  wit,  for  the  non-performance  of  certain  ^?'  '**?  ***^°' 

'  ^  *^  ^      ^  Uon  of  process. 

promises  and  undertakings  then  lately  within  the  jurisdic-  if  it  it  wished 
tion  aforesaid  made  by  the  said  Thomas  Jones  to  the  now  8houid'^»e- 
plaintiffs,  (the  same  being  then  and  there  matter  and  cause  ^dy  not*b2nir 
of  action  within  the  jurisdiction  and  cognizance  of  the  ^^^  ^^  '^^  Pf '- 

sons  so  appoint* 

same  Court),  and  such  proceedings  were  thereupon  had  in  ed,  it  is  done 

by  the  consent 
of  the  serjeant 
OB  application  to  him,  and  in  such  case  a  special  indemnity  against  the  acts  of  such  person  is  given 
CD  the  itfjeaaL  The  seijeant  is  always  ruled  to  return  these  writs,  and  he  is  served  personally 
with  the  rule;  he  does  not  return  them  himself,  but  the  officers  return  them  in  their  own  names. 
The  attachment  fi>r  not  returning,  frc.  issues  against  the  seijeant,  and  bail-bonds  are  always 
takcB  to  him  in  his  name: — 

Held,  that  the  officers  were  the  officers  of  the  seijeant  at  mace,  ftnd  that  he  was  responsible 
t&r  Ihcir  default  in  the  ezecution  of  process. 

h2 
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Exch.  of  PUat,  the  same  Court,  that,  afterwards,  to  wit,  at  the  said  Court 
1834. 

^    of  our  said  lord  the  king  of  the  borough  of  Liverpool 

MuRRis  aforesaid,  holden  at  Liverpool  in  the  county  aforesaid,  in 
Parkinson,  the  common  hall  of  the  said  borough,  and  within  the  juris- 
diction of  the  said  Court,  that  is  to  say,  on  the  11  th 
dsLj  of  July,  in  the  year  of  our  Lord  1833,  before  the 
said  &c.,  the  plaintiffs,  by  the  consideration  and  judgment 
of  the  same  Court,  according  to  the  custom  of  the  said 
Court  and  borough  therein  from  time  immemorial  used 
and  approved  of,  recovered  against  the  said  Thomas 
Jones  45/.  Ss.  4^/.,  which,  in  and  by  the  said  Court  holden 
as  last  aforesaid,  were  adjudged  to  the  plaintiffs  for  the 
damages  which  they  had  sustained,  as  well  by  reason  of 
the  not  performing  certain  promises  and  undertakings  be- 
fore  then  made  by  the  said  Thomas  Jones  to  the  plaintiffs 
within  the  jurisdiction  aforesaid,  to  wit,  the  promises  and 
undertakings  first  aforesaid,  as  for  their  costs  and  charges 
by  them  about  their  suit  in  that  behalf  expended,  whereof 
the  said  Thomas  Jones  was  convicted,  as  by  the  record 
and  proceedings  remaining  in  the  said  Court  of  Liverpool 
aforesaid,  in  the  county  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  more  fully  appears ;  and  which  said  judg- 
ment, at  the  time  of  the  issuing  of  the  precept,  the  arrest 
and  escape  hereinafter  respectively  mentioned,  remained 
in  full  force  and  effect,  and  not  reversed,  satisfied,  or 
otherwise  vacated ;  and  the  said  plaintiffs  further  say,  that 
afterwards,  to  wit,  on  the  22nd  day  of  August,  in  the  year 
of  our  Lord  1833,  to  wit,  at  Liverpool  aforesaid,  in  the 
county  aforesaid,  and  within  the  jurisdiction  aforesaid,  for 
the  recovery  of  the  said  sum  of  45/.  3s.  id.,  the  plaintiffs 
sued  and  prosecuted  out  of  the  said  Court  then  holden  at 
Liverpool  aforesaid,  in  the  county  aforesaid,  and  within 
the  jurisdiction  of  the  said  Court,  before  the  said  mayor 
&c.  of  the  said  borough,  and  Judges  of  the  Court,  accord- 
ing to  the  custom  of  the  said  Court  and  borough  there 
from  time  immemorial  used  and  approved  of,  a  certain 
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precept,  commonly  called  a  capias  ad  satisfaciendum y  JSxc*.  of  PUas,- 
against  the  said  Thomas  Jones,  by  which  said  precept 
It  was  commanded  to  the  defendant,  then  being  Serjeant 
at  mace  of  the  said  borough,  and  also  to  one  Alexander 
IjOrd,  which  said  Alexander  Lord^  then  and  from  thence, 
until,  and  at  the  time  of  the  arrest  and  escape  hereinafter 
mentioned,  was  the  officer  and  bailiff*  of  the  said  defen- 
dant, to  wit,  at  &c.,  that  they  or  one  of  them  should  take 
the  said  Thomas  Jones ^  if  he  should  be  found  within 
the  said  borough,  and  him  safely  keep,  so  that  they  or 
one  of  them  should  have  his  body  before  the  mayor  and 
bailiffs  at  the  then  next  Court  of  the  said  borough,  to 
satisfy  the  plaintiffs  the  said  sum  of  45/.  3s.  4fd.  so  reco- 
vered as  aforesaid,  and  that  they  or  one  of  them  should 
have  then  and  there  that  precept;  and  at  the  foot  of  the 
aaid  precept  was  then  and  there  written  a  memorandum, 
whereby  the  said  defendant  and  the  said  Alexander  Lord 
were  directed  to  take  the  said  sum  of  45/.  3s.  4c/»,  which 
said  precept,  with  the  memorandum,  afterwards  and  be- 
fore the  return  thereof,  to  wit,  on  the  ^2nd  day  of  Au- 
gust, 1883,  at  Liverpool  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  was  delivered  to  the  defendant,  who,  at  the 
time  of  the  suing  forth  the  said  precept  as  aforesaid,  and 
from  thenceforth  until,  and  at  and  after  the  escape  of  the 
said  Thomas  Jones  hereinafter  mentioned,  was  serjeant  at 
mace  of  the  said  borough,  and  as  such  serjeant  at  mace, 
during  all  the  time  last  aforesaid,  according  to  the  custom  of 
the  said  court  and  borough  there  from  time  immemorial 
used  and  approved  of,  had  and  ought  to  have  had  the  exe- 
cution of  the  said  precept,  to  be  executed  in  due  form  of 
law;  by  virtue  of  which  said  precept,  the  defendant,  so  be- 
ing serjeant  at  mace  of  the  said  borough  as  aforesaid,  after- 
wards, and  before  the  return  of  the  said  precept,  to  wit, 
on  the  day  and  year  last  aforesaid,  and  within  the  jurisdic- 
tion aforesaid,  to  wit,  at  &c.,  took  and  arrested  the  said 
Thomas  Jones  by  his  body,  and  then  and  there,  by  virtue  of 
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j^ch.  of  Pkat,  the  said  precept,  had  and  detained  him  in  his  custody  in 
execution  for  the  said  sum  of  money  so  mentioned  in  the 
said  precept  as  aforesaid,  and  kept  and  detained  him  in  hia 
custody  in  execution  for  the  said  sum  of  money  so  mention* 
ed  in  the  said  precept  as  aforesaid,  within  the  jurisdiction 
aforesaid,  from  thenee  until  the  defendant,  so  being  ser<* 
jeant  at  mace  as  aforesaid,  afterwards,  to  wit,  on  the  day 
and  year  last  aforesaid,  within  the  jurisdiction  aforesaid  at 
Liverpool  aforesaid  in  the  county  aforesdd,  without  the 
leave  or  license  and  against  the  will  of  the  said  plaintiffs, 
suffered  and  permitted  the  said  Thomas  Jones  to  escape 
and  go  at  large,  and  the  said  Thomas  Jones  did  then  and 
there  escape  and  go  at  large  wheresoever  he  would,  out  of 
the  custody  of  the  defendant,  he  the  defendant  so  being 
Serjeant  at  mace  as  aforesaid,  and  the  said  sum  of  money 
BO  mentioned  in  the  said  memorandum  as  aforesaid  being 
then  and  still  wholly  unpaid  and  unsatisfied  to  the  plain* 
tiffs,  to  wit,  in  the  county  aforesaid,  whereby  an  action 
hath  accrued,  &c.    Plea — the  general  issue. 

At  the  trial  before  Alderson^  B.,  at  the  last  Spring  as* 
sises  for  the  county  of  Lancaster,  a  question  arose  whe- 
ther the  defendant  was  responsible  for  the  negligence  of 
Lord  the  officer,  who  had  arrested  one  Jones  under  a  co. 
sa,,  in  an  action  of  Morris  v.  Jones ,  in  the  Borough  Court 
oi Liverpool*    The  process  of  ca.  sa.  was  as  follows:— 

Borough    of  Liverpool,  \      It  is  commanded  to  Timothy 
to  wit.  /  Parkinson,  serjeant  at  mace  of 

the  said  borough,  and  also  to  Alexander  Lord,  that  they, 
or  one  of  them,  take  Thomas  Jones,  if  he  shall  be  found 
within  the  said  borough,  and  him  safely  keep,  so  that  they, 
or  one  of  them,  have  his  body  before  the  mayor  and  bail- 
iffs, at  the  next  court  of  the  said  borough,  to  satisfy  James 
Morris  and  Joseph  Morris  451.  3s.  4(/.,  which  they  lately 
in  the  court  of  the  said  borough,  by  the  judgment  thereof, 
recovered  against  the  said  Thomas,  for  the  damages  which 
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were  sustained  as  well  by  reason  of  the  non-perforaiance  -Sxcir.  rf  PUas, 

1834. 
of  certain  promises  and  undertakings  lately  made  by  bim 

to  Uie  said  James  and  Joseph,  at  the  borough  aforesaid, 
as  for  the  oosts  and  charges  about  their  suit  in  that  behalf 
expended,  whereof  the  said  Thomas  is  convicted  in  the 
said  Court,  as  by  the  record  thereof  it  doth  appear;  and 
that  they,  or  one  of  them,  have  then  and  there  this  pre- 
cept. Dated  the  8th  day  of  August,  in  the  yeiur  of  our 
Lord  183S. 
By  the  Court,  IMi  August,  1833. 

Crass,  attorney  for  the  plaintiff. 

£     s.   d. 
Damages    ....       25    8    0 

Debt 19  16    4 


Take    .    .     £45    3    4 


It  was  proved,  that  Lord,  the  officer  named  in  the  ca. 
J0.,  and  several  other  officers,  were  appointed  by  the  de« 
lendant  to  execute  the  process  of  the  Borough  Court.  It 
had  always  been  the  practice  to  issue  the  process,  as  in  the 
present  case,  to  A.  B*,  the  serjeant  at  mace,  and  C  2)., 
£•  JF*.,  &c.,  namiog  one  or  more  of  the  officers  appointed  by 
the  Serjeant,  commanding  them  that  they  or  one  of  them 
should  take  &c.  &c.  No  warrants  are  ever  made  out  by  the 
Serjeant  on  these  writs.  The  officers  give  indemnity  to  the 
Serjeant  on  their  appointment;  and  Lord,  the  officer  ip 
question  in  this  case,  was  proved  to  have  given  a  bond  of 
indemnity  to  the  defendant.  The  officers  are  usually  called 
officers  of  the  serjeant  at  mace;  they  are  dismissed  by  the 
Serjeant.  The  serjeant  takes  the  fees  for  the  execution  of 
the  process.  If  process  is  directed  to  a  person  not  being 
one  of  these  officers,  it  is  done  by  an  application  to  the 
aeijeant,  and  upon  giving  him  a  special  indemnity.  The 
fH'actice  is,  that  the  serjeant  is  always  ruled  to  return 
the  writs,  and  the  rules  to  return  are  served  personally 
upon  him.    The  seijeant  does  not  personally  return  them, 
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Exch.  t(f  Pleat,  but  the  return  is  made  by  the  officer  in  bis  own  name*  If 
the  writs  are  not  duly  returned,  the  attachment  issues 
against  the  serjeant  at  mace.  Bail-bonds  on  these  writs 
are  always  taken  in  the  name  of  the  serjeant  at  mace. 

The  learned  Judge  nonsuited  the  plaintiff,  giving  him 
leave  to  move  to  enter  a  verdiqt. 

Cresswell  accordingly  obtained  a  rule  for  that  purpose, 
against  which  cause  was  now  shewn  by — 

F.  Pollock  and  Wightman. — The  practice  of  this  Bo- 
rough Court  is  singular;  but  it  seems  only  to  amount 
to  this,  that  the  appointment  of  these  officers  is  a  piece 
of  patronage  in  the  disposition  of  the  serjeant  at  mace. 
When  he,  however,  has  appointed  them,  they  become 
the  officers  of  the  Court,  who  recognise  them,  and  direct 
their  process  to  them  in  their  individual  names,  and  not 
as  the  officers  of  the  serjeant  at  mace.  The  declaration 
is  not  proved;  it  avers  that  the  writ  was  delivered  to  the 
serjeant,  and  it  was^  in  point  of  fact,  delivered  to  the 
officer.  lAlderson,  B. — ^That  comes  to  the  same  question, 
whether  they  were  the  officers  of  the  serjeant  or  not;  if 
they  were,  the  delivery  to  them  is  a  delivery  to  the  ser- 
jeant.] In  Foster  v.  Blakelock  (a),  a  distinction  was  taken 
by  Bay  ley  y  J.,  between  the  general  bailiff  of  the  sheriff,  and 
a  special  bailiff,  who  is  selected  by  the  party.  Suppose* 
here,  that,  instead  of  the  party  naming  the  officer  in  the 
writ,  and  getting  the  Court  to  issue  the  writ  to  him,  the 
writ  had  been  directed  and  delivered  to  the  serjeant,  he 
might  then  have  caused  it  to  be  executed  by  any  one  of 
his  officers,  whom  he  thought  most  qualified  for  that  par- 
ticular duty.  From  the  evidence,  it  appears  that  it  is  not 
even  necessary  that  the  writs  should  be  directed  to  the 
officers  who  have  been  appointed  by  the  serjeant.     Some- 

(<x)  5  B.  &  C.  331 ;  8  Dowl.  &  Ryl.48. 
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times,  though  rarely,  they  have  been  directed  to  other  per-  Btu^^^Pkas^ 
sons  not  so  appointed.  The  Court  seems,  by  directing  the 
process  to  these  officers  by  name/ and,  by  receiving  the  re- 
turns in  their  names,  to  recognise  them  As  the  officers  of 
the  Court.  They  are  nsmed  indeed  by  the  serjeant,  but 
the  Court  adopt  them  as  the  officers  of  the  Court,  and,  by 
the  writ  not  going  through  the  Serjeant's  hands,  he  is  de- 
prived of  the  opportunity  of  selecting  a  proper  person  for 
the  execution  of  the  particular  writ.  It  is  submitted,  that 
these  persons  to  whom  the  Court  direct  their  process,  and 
who  are  allowed  to  return  the  process  in  their  own  names, 
become  the  direct  and  immediate  officers  of  the  Court, 
and,  if  that  be  so,  they  are  not  the  officers  of  the  Serjeant 
at  mace,  and  he  is  not  responsible  for  their  default. 

Cresswell  and  AttdUon,  in  support  of  the  rule. — ^The 
argument  on  the  other  side  proceeds  entirely  on  the  as- 
sumption that  these  persons  are  the  officers  of  the  Court, 
and  not  of  the  Serjeant  at  mace,  which  is  the  whole  ques- 
tion in  the  cause.  It  is  submitted,  that  the  only  reason  for 
introducing  the  name  of  the  officer  is  to  avoid  the  ex- 
pense and  trouble  of  issuing  a  warrant  in  every  case. 
Otherwise,  if  the  practice  be  not  to  issue  a  warrant,  the 
Serjeant  must  execute  every  writ  in  person.  Suppose  the 
writ,  after  naming  the  Serjeant  and  the  persons  to  execute 
it,  contained  the  words  *'  his  officers,**  could  there  be  any 
doubt;  and,  if  so,  why  is  not  the  plaintiff*  at  liberty  to  shew 
by  evidence  that  those  persons  were  in  point  of  fact  the 
officers  of  the  seijeant  ?  It  is  clear  on  the  evidence,  that 
the  Serjeant  had  the  return  and  execution  of  these  writs. 
His  taking  the  fees,  the  rules  to  return  and  the  attach- 
ments lieing  issued  against  him,  and  bail-bonds  being  taken 
in  his  name,  all  shew  that  he  was  the  person  having  the 
execution  and  return  of  the  writs  of  this  Borough  Court. 
[Lord  Lyndhurst,  C.  B. — ^They  seem  to  be  directed  to  the 
seijeant  as  the  principal,  and  to  the  others  as  his  bailiffs.] 
It  has  been  supposed,  that  the  return  being  made  in  the 
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jRatSu  ^f  Pka»t  name  oftbe  officer  makes  a  difference.  Tbatisiiot^howevei', 
1834  .  . 

a  correct  propositioii.  It  k  laiddown  in  Comffns*sDig€si{a)9 

that  a  deputy  regularly  ought  to  act  in  his  office  in  the  name 

of  his  principal :  but  that  an  act  by  a  deputy  in  bis  own 

name  will  be  good»  except  in  a  special  case.     [Liord  Lyndr 

hurst f  C.  B. — It  was  proved,  that  it  was  the  duty  of  the 

Serjeant  to  return  the  writs,  and  that  he  was  personally 

ruled  to  do  so.]    The  practice  as  to  the  returns  merely 

comes  to  this,  that  the  serjeant  makes  the  return  in  the 

name  of  his  deputy  instead  of  his  own  name.    There 

could  be  no  mode  of  proceeding  against  the  seijeant  on 

such  returns  unless  these  persons  are  his  deputies;  and  it 

was  proved,  that,  on  returns  made  by  them,  attachments 

issued  against  the  serjeant.    These  officers  make  a  return 

of  the  amount  of  their  fees,  and  pay  them  to  the  defen* 

dant«  and  they  are  found,  when  wanted  to  execute  process, 

at  his  office;  they  are  in  every  respect  his  officers.     It  has 

been  said,  that  the  declaration  was  not  proved^  because  the 

delivering  the  writ  to  the  defendant  was  not  proved.    That 

would  apply  to  every  declaration  agamst  a  high  sheriff^  to 

whom  a  writ  is  never  really  delivered,  though  it  is  always 

so  averred  in  the  declaration;  and  it  is  proved  by  leaving 

the  writ  at  the  under-sheriff^s  office.     In  point  of  law, 

this  writ  must  be  considered  as  issuing  to  the  serjeant  at 

mace ;  if  it  issued  to  any  other  it  would  be  void;  as  if  a 

writ  issues  out  of  the  superior  Courts  to  any  other  but  the 

sheriff* it  is  void.  Grants^  Bagge(b).  That  seems  to  shew, 

that,  in  the  present  case.  Lord  could  derive  no  authority 

from  the  Court;  and,  if  so,  he  must  have  derived  it  from  the 

serjeant;  and  the  latter  must  be  held  responsible  for  his 

acts  in  the  execution  of  process. 

Lord  Lyndhurst,  C.  B. — These  persons  are  appoint- 

(a)  Officer,  D.  5.  See  Com.  the  proper  officer. 
Dig.  Rctorn,  C.  2,  that  the  return  {b)  S  East,  128. 
ought  to  be  made  in  the  name  of 
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ed  by  the  aeijeant  at  macei  who  toke«  an  indemnity  from  £>eA.  ^f  Pkat, 
them ;  they  are  his  officers,  and  are  so  styled.  After  process 
has  issued,  the  serjeant  at  mace  is  called  on  to  make  his 
return.  Sometimes,  on  his  being  so  called  on,  the  return  is 
made  by  these  officers,  whom  I  consider  as  his  deputies; 
and  I  think  that  the  returns  so  made  are  made  by  them  as 
his  deputies.  The  serjeant  at  mace  receives  all  the  fees 
for  the  execution  of  the  process,  and  he  takes  an  indem- 
nity from  these  officers  to  secure  him  against  their  acts  in 
the  execution  of  such  process.  It  appears  to  me,  there<- 
fore,  that  the  process  in  this  case  was  directed  to  Lord  as  the 
officer  of  the  serjeant  at  mace,  and  that  the  serjeant  at 
mace  is  responsible  for  the  acts  of  Lord  in  the  execution  of 
the  process. 

BoLLAMD,  B. — I  am  of  the  same  opinion.  If  the  pro- 
cess, after  mentioning  the  names  of  these  persons,  had 
contained  the  words  ''  his  officers,"  no  doubt  could  have 
been  entertained  of  the  responsibility  of  the  serjeant  at 
mace.  These  words  do  not  appear  in  this  process;  but  I 
see  no  objection  to  the  plaintiff  making  out  by  parol  evi- 
dence, that  the  persons  to  whom  the  process  was  directed 
were,  in  point  of  fact,  the  officers  of  the  serjeant,  and 
that  processes  are  directed  to  them  as  being  such  officers. 
I  think  that  the  evidence  made  out  this  case,  and  that 
Parkinson  is  liable  for  the  acts  of  those  persons  in  the  ex- 
ecution of  process. 

Alderson,  B. — ^It  is  very  desirable  that  the  Borough 
Court  of  Liverpool  should  insert  in  their  writs  the  words, 
"  his  officers,"  after  naming  the  individuals ;  for  the  pre- 
sent practice  has  the  effect  of  throwing  upon  a  plain- 
tiff the  burthen  of  connecting  the  officers  with  the 
serjeant  at  mace.  In  this  case,  I  think  that  this  proof 
has  been  supplied;  and  when  evidence  has  been  given 
that  these  officers  are  appointed  by  the  serjeant,  that  he 
takes  an  indemnity  against  their  acts,  that  he  receives  the 
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Ereh.  of  PUdt,  fee&i  that  be  is  ruled  to  return  the  writ,  and  that  he  ts 
liable  to  an  attachment  for  disobeying  the  rules  of  the 
Court,  I  think  that  the  effect  of  such  evidence  is,  that 
the  Serjeant  at  mace  makes  these  persons  his  officers  in 
each  particular  case.  I  was  particularly  struck  by  the 
fact,  that,  if  it  is  wished  that  process  should  be  executed 
by  any  other  person,  not  being  on  the  list  of  officers  ap- 
pointed by  the  Serjeant,  the  name  of  such  person  is  not 
introduced  without  consultation  with  the  serjeant,  and 
without  a  special  indemnity  being  given  to  him. 


GuRNEY,  B. — I  am  of  the  same  opinion.  I  think  that 
the  appointment  of  these  officers  by  the  serjeant,  the  in- 
demnity which  he  takes  against  their  acts,  the  receipt  of 
the  fees  by  him,  the  rules  to  him  to  return  the  process, 
and  the  attachments  which  issue  against  him,  all  shew  that 
he  has  placed  these  persons  in  the  situation  of  his  depu^- 
ties,  and  he  is  therefore  responsible  for  their  acts.  The 
rule  to  enter  a  verdict  must  be  made  absolute. 

Rule  absolute. 


Odc  of  two  eze* 
cnton  of  a  de- 
cMsed  tenant 
for  a  tenn  of 
yean  entered 
into  the  demiied 
premiMs: — 
Hiidt  that  such 
entry  did  not 
enure  as  the  en- 
try of  the  two 
executors,  so  as 
to  make  them 
both  liable  in  an 
action  for  use 
and  occupation. 


Nation  v.  Tozer  and  Underhay. 

At  the  trial  of  this  case,  before  Pattesouy  J.,  at  the  last 
Summer  Assizes  for  the  county  of  Somerset,  the  plaintiff* 
had  a  verdict,  with  leave  to  the  defendant  to  move  to  enter 
a  nonsuit.  In  Michaelmas  Term,  a  rule  was  obtained  for 
that  purpose,  against  which  cauise  was  shewn  in  Easier 
Term  by — 

Erie  for  the  plaintiff*. 

Barsiow  was  heard  for  the  defendants. 

The  pleadings  and  facts  being  fully  stated  by  the  Court 
in  their  judgment,  it  is  not  thought  necessary  to  insert 
them  here. 
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In  this  term,  the  judgment  of  the  Court  was  delivered   Exeh.  of  Piwt, 
«  1834* 

fcy—  ^ — . — ' 

Nation 
Parks,  B. — ^This  case  was  argued  before  myself  and  my  tozer. 
brothers  BoUand,  Alderson^  and  Gurneyt  during  the  last 
term,  when  cause  was  shewn  against  a  rule  to  enter  a  non- 
suit. The  case  was  tried  before  my  brother  Patteson  at 
the  last  Summer  Assizes  for  Somersetshire,  when  a  verdict 
was  found  for  the  plaintiff,  with  leave  to  move  to  enter  9, 
nonsuit.  The  two  first  counts,  which  were  upon  a  special 
promise  to  surrender  a  certain  dwelling-house  to  the  plain- 
tiff, and  a  third  count,  which  was  for  double  rent  claimed 
to  be  due  from  the  defendants  for  holding  over,  were  not 
proved.  The  question  arose  on  the  fourth  count,  which  was 
for  nse  and  occupation,  to  which  there  was  a  plea  of  the 
general  issue,  and  also  a  special  plea  that  the  defendants 
ought  not  to  be  charged  otherwise  than  as  executors  of 
William  Henry  Tozer,  the  lessee  for  years,  at  the  rent  of 
481.,  because  the  messuage  was  of  much  less  annual  value, 
and  they  had  derived  no  rent  or  profit  from  the  demised 
premises,  and  had  fully  administered  his  effects.  '  To  this 
special  plea  there  was  a  replication,  that  the  defendants 
withheld  possession,  and  did  not  offer  to  deliver  up  the 
demised  premises  at  any  time  before  the  rent  in  question 
accrued  due,  or  give  notice  that  they  were  ready  to  do  so, 
or  that  they  had  not  any  effects  to  be  administered,  ^nd 
the  rejoinder  averred  that  they  did  give  notice,  and  offered, 
before  the  rent  became  due,  to  give  up  the  demised  pre- 
mises, and  did  not  withhold  possession.  Upon  the  trial, 
it  appeared  that  W.  H.  Toxer  in  his  lifetime  was  tenant 
to  the  plaintiff,  by  a  demise  not  under  seal,  dated  29th 
January,  1830,  for  seven  years;  that  both  the  defendants 
were  his  executors  and  acted  in  that  capacity ;  but  the  de- 
fendant Underhay  alone  entered  and  took  possession, 
and  no  notice  to  quit  or  unconditional  offer  to  give  up  the 
possession  was  proved  until  after  the  rent  claimed  became 
due;  the  issue  therefore  on  the  rejoinder  to  the  special 
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Etth.  of  Pimh  plea  was  properly  found  against  the  defendants,  and  the 
only  question  was,  whether  both  defendants  were  liable  iii 
their  individual  capacities  on  the  count  for  use  and  occu- 
pation. The  learned  Judge  was  of  opinion,  upon  the 
trial,  that  the  entry  of  one  was  the  entry  of  both,  so  as  to 
charge  both  in  this  form  of  action,  but  reserved  the  point 
for  the  decision  of  the  Court  Upon  consideration,  we 
think  the  entry  of  and  occupation  by  one  executor  is  not 
sufficient  to  render  the  other  liable,  and  that  ¥rithout  an 
entry  and  occupation,  this  form  of  action  b  not  maintain* 
able  against  the  other  executor.  There  is  no  doubt  but 
that  several  executors  have  a  joint  and  entire  interest  in, 
and  authority  over,  all  the  goods  of  the  testator,  includ- 
ing chattels  real.  Cam.  Dig.  Administrator  (B.  11.) 
In  Bacon's  Abridgment^  Executors  and  Administrators, 
(D.),  it  is  laid  down,  and  rightly,  that  the  acts  done 
by  any  one  of  them,  which  relate  either  to  the  delivery, 
gift,  sale,  payment,  possession,  or  release  of  the  testa- 
tor's goods,  are  deemed  the  acts  of  all;  the  act  of  one 
in  disposing  of  the  testator's  effiscts,  is  the  act  of  the  other,, 
to  give  validity  to,  and  preclude  him  from  avoiding  it. 
And  the  act  of  one,  in  possessing  bimsdf  of  the  effects,  is 
the  act  of  the  other,  so  as  to  entitle  him  to  a  jcnnt  interest 
in  possession,  and  a  joint  right  of  action  if  they  are  after- 
wards taken  away.  But  the  question  is,  whether  the  act  of 
one,  in  taking  possession  of  a  chattel  real  or  personal  of 
the  testator  can  create  a  new  liability,  and  impose  a  charge 
en  the  other  personally,  and  in  his  own  individual  charac- 
ter, which,  without  such  act,  would  never  have  existed; 
and  we  think  it  cannot.  If  one  executor  takes  possession 
of  and  uses  a  personal  chattel,  the  other  is  not  liable  to 
the  creditors  for  such  act  of  his  executor.  So,  if  one  ex- 
ecutor enter  and  enjoy  the  land  demised,  and  take  the 
profits  beyond  the  rent,  the  other  executor  would  not  be 
chargeable  with  the  amount  as  assets  to  the  creditors,  the 
one  who  actually  received  would  alone  be  responsible. 
In  respect  then  to  the  creditors,  the  actual  possession  and 
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use  by  one  is  not  in  kw  the  possession  and  use  by  both,  so  B»^  ^  puq^ 
as  to  attach  a  liability  npon  both ;  and  it  seems  to  us  that,  if, 
instead  of  disposing  of  the  term,  one  of  the  executors  takes 
the  actual  possession  of  and  enjoys  the  land  demised,  such 
enjoyment  is  not  by  law  the  possession  and  enjoyment  by 
both,  and  it  does  not  render  both  chargeable  to  the  lessor 
to  pay  a  compensation  to  him  for  it,  as  joint  occupiers  in 
thetr  own  right.  But,  in  order  to  support  this  action  for 
ose  and  occupation,  it  is  necessary  that  the  land  should 
have  been  occupied  by  the  defendant,  his  agents,  or  un« 
der^tenants,  during  the  time  for  which  the  compensation 
is  claimed  for  use  and  occupation,  though  it  need  not  have 
been  beneficially,  or  even  aetwMy  so  engaged,  but  the 
defendant  might  have  taken  possession,  and  continued  to 
have  the  right  of  actual  occupation,  whenever  he  pleased 
to  take  it.  Thus,  where  an  interesse  termini  never  took 
eflfect  as  a  lease,  the  lessee  not  having-  entered,  the  action 
was  held  not  to  be  maintainable.  Edge  v.  Sirafferd{a), 
So,  in  Nash  v.  Tcalock  (6),  where  there  was  an  agreement 
to  pay  rent  annually,  and  a  bsnkrupt  occupied  for  a  part 
of  the  year,  and  the  defendants,  his  assignees,  for  the  re- 
mainder tin  the  rent  became  due,  it  was  held,  that,  though 
the  defendants  might  be  liable  to  an  action  of  debt  for  the 
whole  rent  which  became  due  after  the  assignment,  they 
were  not  liable  in  an  action  for  use  and  occupation,  except 
during  the  time  that  they  occupied;  and  Eyre^  C.  J.,  said, 
that  the  remedy  given  by  the  stat  11  Geo.  2,  c.  19,  was  in 
its  own  nature  not  co-extensive  with  a  contract  for  rent, 
nor  did  it  seem  to  have  been  within  the  scope  and  pur- 
view of  the  act,  to  make  it  co-extensive  with  all  the  reme- 
dies for  the  recovery  of  the  rents  claimed  to  be  due  by 
the  mere  force  of  the  contract  for  rent,  but  that  the  statute 
meant  to  provide  an  easy  remedy  in  the  simple  case  of  actual 
occupation,  leaving  other  more  complicated  cases  to  their 

(a)  1  Cromp.  &  Jew.  397.  (&)  2  H.  Blac.  319. 
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Sgek.  ef  PieoM,  ordinary  remedy.  In  the  case  of  Bull  r.  Sibbs  (a),  there 
was  an  actual  occupation  by  the  under-tenant  of  the  lessee. 
In  Baker  v.  HolipxaffeU{b)^  there  was  an  occupation  by  the 
lessee  till  the  premises  were  burned  down^  and  then  as 
much  occupation  as  the  lessee  chose  to  make  use  of.  So, 
in  the  cases  put  by  Chief  Justice  Gibbs^  in  5  Taunt.  519, 
and  by  Lord  Chief  Justice  Abbott,  in  2  Starkie's  N.  P. 
Cases,  527,  where  the  lessee  had  taken  possession,  and  had 
the  power  of  actually  occupying  when  he  pleased.  But,  in 
the  present  case,  the  defendant  Tozer  has  never  occupied 
by  himself;  and,  if  the  occupation  of  the  defendant  Un- 
derhay  does  not  affect  him,  he  has  never  occupied  at  all. 
We  therefore  think  he  is  not  liable  at  all  in  this  form 
of  action.  We  do  not  say,  whether  he  might  or  might  not 
be  liable  jointly  with  his  co-executor  in  their  own  right, 
even  without  entry  by  either,  to  an  action  of  debt  for  rent 
accruing  due  after  the  testator's  death,  as  the  term  vested 
in  both  by  operation  of  law  (for,  after  accepting  the  execu- 
torshipj  neither  of  them  could  waive  the  term)  (c).  All  we 
decide  is,  that  he  is  not  liable  to  an  action  for  the  use  and 
occupation  of  that  of  which  neither  he,  nor  any  one  whose 
act  is  in  point  of  law  his  act,  has  been  in  the  actual  pos- 
session. For  these  reasons,  we  think  that  the  rule  must 
be  absolute,  to  enter  a  nonsuit. 

Rule  absolute  for  entering  a  nonsuit. 

(a)  8  T.  R.  327.  v.  Stevent,  4  B.  &  Adol.  245, 246 ; 

(6)  4  Taunt.  45.  1  N.  &  Man.  182,  S.  C. 

(c)  See  the  judgment  in  JRti6fry 
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Ereh.  of  PUa$, 
BOYDBLL  V.  M'MlCHAEL.  ^ 

X  ROVER  for   certain  stoves,  grates,    cisterns,    &c.  Where  a.  took 

Plea — the  general  issue.  house  and  pre- 

At  the  trial  before  Bolland,  B.,  at  the  Middlesex  Sit-  "ll:^ /;' * 

'        '  term  or  yearsy 

tings  in  Hilary  Term,  it  appeared  that  the  defendant  and  and  took  the 

,  ,  ,  tenant's  fixtures 

another  person  had  demised  a  house  and  certain  premises  in  the  house  at 
in  the  Strand  to  Ryan^  the  bankrupt,  for  a  term  of  years.  frJ,i**lJl2*und- 
The  house,  at  the  time  of  the  demise,  contained  certain  lord,  and  after- 

.         1  *  J     1  wards  assigned 

fixtures,  viz.  stoves,  grates,  pier  glasses,  wooden  and  glass  the  term  to  b,, 
partitions,  leaden  cistern  and  sink,  dressers  and  shelves.  g^exprMsiV 
These  fixtures  were  taken  at  a  valuation  by  the  bank-  '^^^^l 
mpt,  and  the  price  of  them  paid  to  the  lessors.    In  iVo-  subsequenUy 
vember,  18SS,  the  plaintiff,  who  was  an  attorney,  lent  the  ru^u^Heid, 
bankrupt  money,  and,  by  way  of  security,  took  an  assign-  ^^^i^^ 
ment  of  the  house,  expressly  including  all  fixtures  on  the  •".i?**^*®*^^ 
premises*    In  June,  1833,  iiyaii  became  a  bankrupt^  and  and  disposition 
the  defendant  and  another  were  chosen  assignees.    Con-  ^^^  did  not"^ ' 
ceiving  that  the  fixtures  above  mentioned  were  within  the  J^^J^*"* "" 
order  and  disposition  of  the  bankrupt  at  the  time  of  his 
bankruptcy,  the  defendant  directed  them  to  be  detached 
firom  the  premises,  and  they  accordingly  were  so,  and  were 
carried  away.  The  defendant  had  notice  of  the  mortgage, 
but  refused  to  deliver  up  the  articles  in  question.     It  was 
proved  that  the  fixtures  were  of  comparatively  little  value 
when  severed  from  the  premises ;  that  they  were  worth 
about  80^  when  attached,  but  lost  about  two-thirds  of  that 
value  when  disannexed.    The  jury  found  a  verdict  for 
the  plaintiff,  with  75/.  damages ;  but  the  learned  Judge 
gave  the  defendant  leave  to  move  to  enter  a  nonsuit,  if  the 
Court  should  be  of  opinion  that  the  fixtures  in  question 
passed  to  the  assignees  notwithstanding  the  mortgage. 
Fottett  having  obtained  a  rule  accordingly, 

Erie  and  Jardine  were  to  have  shewn  cause,  but  the 
Court  called  on — 

VOL.  I.  N  c.  M.  R. 
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lurch,  of  PUat,  Follcity  in  support  of  the  rule. — This  action  b  brought 
-  by  the  plaintiff*^  who  is  a  mortgagee  of  the  premises; 
BoTDCLL  and  he  contends,  that,  as  these  were  tenant's  fixtures, 
M'MiciiAEL.  they  passed  to  him  by  the  mortgage,  and  that  they  were, 
therefore,  his  property.  But,  if  he  is  entitled  to  them  at 
all,  he  is  entitled  to  them  as  something  distinct  from  the 
freehold;  and,  if  so,  then  they  are  goods  and  chattels 
within  the  order  and  disposition  of  the  bankrupt.  The 
plaintiff  has  no  interest  in  them,  for  either  they  are 
affixed  to  the  freehold,  and  belong  to  the  landlord,  or, 
if  not,  they  are  goods  and  chattels  within  the  order 
and  disposition  of  the  bankrupt.  The  assignment  only 
passed  the  right  to  use  the  fixtures  during  the  term. 
Suppose  the  case,  where  a  tree  is  cut  down  on  land  dur- 
ing the  existence  of  a  term,  and  it  is  carried  away  by  a 
stranger,  the  tenant  is  not  entitled  to  maintain  trover,  but 
the  landlord  can  only  do  so,  as  the  property  in  it  vests  in 
him  as  soon  as  it  is  severed.  The  other  cases  on  this 
subject  were  cases  where  the  freehold  was  mortgaged; 
and,  where  the  fireehold  passed,  the  fixtures  passed  as 
part  of  the  freehold.  But  the  articles  in  question,  as 
between  these  parties,  are  goods  and  chattels  within  the 
order  and  disposition  of  the  bankrupt.  The  bankrupt 
obtained  credit  by  reason  of  the  possession  of  them. 
[Alderson,  B. — ^A  man  may  obtain  credit  by  reason  of 
the  apparent  possession  of  real  property,  but  that  is  not 
within  the  clause  in  the  Bankrupt  Act  as  to  order  and 
disposition.  Here,  the  plaintiff  could  not  have  had  any 
property  in  these  articles,  except  under  a  conveyance  of 
goods  and  chattels,  and  he  therefore  can  have  no  right  to 
them  except  as  goods  and  chattels.  He  cited  Trappes  r. 
Harterifl)  as  in  point. 

Parke,  B. — I  always  considered  that  the  case  of  Horn 
{a)  2C.&M.163. 
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▼.  Baker  had  determined  that  fixtures  affixed  to  the  free-  BxcH.  of  Pkat, 

18t34 
hold  were  not  goods  and  chattels  within  the  order  and 

disposition  of  the  bankrupt.  These  articles  were  part  of 
the  freehold  during  the  term,  the  tenant  having  a  right  to 
remove  them  at  the  end  of  the  term.  The  tenant  assigned 
the  term  and  the  fixtures  in  the  house  to  the  plaintifiTy  and 
by  that  assignment  the  pluntifi*  acquired  all  the  rights  that 
the  tenant  had.  The  plaintiff  took  the  house  for  the  term, 
and  every  thing  that  was  affixed  to  the  freehold,  and  the 
tenant's  right  to  remove  the  fixtures  at  the  end  of  the 
term.  Suppose  a  person  enters  a  house,  and  severs  part 
of  the  materials  of  the  house,  cannot  the  tenant  bring  tres- 
pass ele  boms  asporiaiis  ?  I  am  aware,  that,  in  the  case  of 
timber,  the  property  in  it,  when  severed,  vests  in  the 
landlord;  but  you  find  no  authority  that  the  tenant  cannot 
maintain  trespass  de  bonis  asporiaiis  against  a  stranger 
who  has  severed  and  carried  away  the  materials  of  a  house. 
The  tenant  has  a  special  property  in  the  materials.  In 
Bowles*  ease  {a)  it  was  said,  that,  where  a  house  is  blown 
down,  the  tenant  has  a  special  property  in  the  timber  to 
rebuild  the  house.  It  certainly  has  always  been  the  prac- 
tice to  add  a  count  de  bonis  asporiaiis  in  an  action  of 
trespass  quare  clausumfregii,  when  part  of  the  materials 
or  soil  has  been  removed,  whether  the  plaintiff  was  te- 
nant in  fee,  or  for  life,  or  for  years.  The  real  nature  of  the 
tenant's  interest  in  this  case  is,  that  he  has  a  right  to  re- 
move the  fixtures  during  the  term.  That  interest  has 
been  held  sufficient  to  enable  the  sheriff  to  seize  them 
under  SLji.fa.;  but  Horn  v.  Baker  decides  that  they  are 
not  goods  and  chattels  within  the  meaning  of  the  clause  a& 
to  the  order  and  disposition  of  the  bankrupt.  The  reason 
IB  this,  that,  with  regard  to  real  property,  the  possession 
is  considered  as  nothing,  but  that  the  title  only  is  looked 
Co.  In  this  case,  it  is  clear  that  the  plaintiff  took  the  inter- 

(o)  11  Rep.  79;  see  also  Bull.  N.  P.  33. 
n2 
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BOYDELL 
V, 

M 'Michael. 


^^^im/^"'  est  in  the  realty,  and  every  thing  affixed  thereto,  and  the 
tenant's  right  to  remove  the  fixtures  during  the  term* 

Alderson,  B. — This  question  turns  entirely  on  the  na- 
ture of  the  property.  It  is  clear,  that  nothing  of  a  free- 
hold nature  is  within  the  meaning  of  the  clause  in  the 
Bankrupt  Act  as  to  order  and  disposition.  It  was  settled, 
by  the  case  of  Ham  v.  Bakery  that  fixtures  were  not  within 
the  meaning  of  the  statute  of  James.  It  is  immaterial 
whether  the  mortgagee  acquires  the  right  as  tenant  for 
life  or  for  years.  The  simple  and  plain  rule  is,  that  fix- 
tures are  not  goods  and  chattels  within  the  order  and  dis- 
position of  the  bankrupt. 

Rule  discharged  (a). 


(a)  Vide  RyaU  v.  RoUe,  1  Atk. 
165;  Lingham  v.  Biggt,  1  D.  &  P. 
82;  Brytony.  Wylie,  Id.  83,  n.; 
Horn  v.BaXc^,  9  East,  215;  Stew- 
ard y.  Lombe,  4  Moore,  281;  I 
Bro..&  Bingh.  506,  Do/Wt  Judg- 
ment; Storer y, Hunter, 6D  &R. 
240;  3  B.  &  C.  368;  Clark  y. 
Croumikaw,  3  B.  &  Adol.  804; 
Rufford  T.  Bithop,  5  Russ.  346, 
Hubbard  y»  Bagthaw,  4  Sim.  326; 
Tr(qrpe4  v.  Harier,  2  G.  &  M.  153. 
Combt  T.  Beaumont,  5  B.  &  Adol. 
75 ;  2  M.  &  N.  235.  That  fixtures 
cannot  generally  be  treated  as 
goods  and  chattels,  until  detached 
from  the  freehold,  see  Nutt  y,  But- 
ler, 6  Esp.  176;  Lee  v.  Risdon,  2 
Marsh.  495;  Nibletty.  Smith,  4T. 
R.504.  Ina/./a.agunstale88ee, 
who  may  himself  remove  them, 
they  fRoy  be  taken.  See  Place  t. 
Fagg,  4  Man.  &  Ryl.  277— Per 
Bayley,  J.;  Winn  v.  Ingilby,  5 
B.&  Aid. 625;  l.D.  &  R.  ^47; 
Pitt  V.  Shew,  4  B.  &  Aid.  206; 


Evani  T.  RoberU,  5  Bam.  &  Creu. 
841;  8D.&R.611.  A  transfer 
of  property  in  fixtures,  by  way  of 
mortgage,  reqmres  no  transfer  of 
possession  to  make  it  good  as 
against  other  creditors.  Set  Stew- 
ard V.  Lombe,  tupra;  Bayley^  J.,  in 
Place  V.  Fagg,  supra.  In  Trapped  v. 
Harter,  there  were  several  peculiar 
circumstances,  2  C.  &  M.  153, — 
1st,  The  mortgage  did  not  include 
the  articles  in  question;  2ndly, 
There  was  a  custom  found  to 
treat  them  as  chattels  of  the  les- 
see; 3rdly,  They  were  all  things 
used  in  the  lessee's  trade,  and 
not  (as  here)  domestic  fixtures; 
4thly,  The  mortgagee,  who  claim- 
ed them  against  the  assignees, 
had  himself,  after  the  mortgage^ 
and  previously  to  the  bankruptcy^ 
concurred  in  representing  to  the 
creditors  that  they  were  part  of 
the  available  assets  of  the  banlu. 
nipt. 
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Bxeh.  of  PUoMt 
1834. 


A.,  the  tenant  of 


ToooooD  V.  Sptring. 

Slander.— The  first  count  of  the  declaration  stated 

that  the  plaintiff,  at  the  time  of  committing  the  griev-  JomriiSto*^ 

ances  thereinafter  mentioned,  was  a  journeyman  carpen-  b«  done  at  the 

*'  •'  *  tariD  house,  and 

ter^  and  accustomed  to  employ  himself  as  a  journeyman  j?.,  the  agent  of 
carpenter^  and  gain  his  living  by  that  employment,  and  directed  c.  to 
had  been,  and  was  at  the  time  of  committing  the  griev-  ^^^JiL^utin 
ances  &c.,  retained  and  employed  by,  and  in  the  service  a  negligent 
of,  one  James  Brinsdon,  as  his  journeyman  carpenter  and  daring  the  pro- 
workman,  at  and  for  certain  wages  and  rewards  by  the  dl^k^^lmcT' 
said  James  Brinsdan  to  him  to  be  paid  in  that  behalf;  and  >o™c  circum- 

stances  occurred 

in  that  capacity  and  character  had  always  behaved  and  which  induced 
conducted  himself  with  honesty,  sobriety,  and  great  in-  that^c.  bad  ^ 
dustry  and  decorum,  and  never  was,  nor,  until  the  time  of  broken  open  iiis 

^^    ^  '  '         '  cellar  door  and 

committing  the  grievances,  was  suspected  to  have  been  or  obtained  access 
to  be,  dishonest,  drunken,  dissolute,  vicious,  or  lazy,  to  two  days  after-" 
wit,  in  die  county  aforesaid;  by  means  of  which  said  seve-  Jh"**rMencf  of* 
ral  premises  he  had  not  only  acquired  the  good  opinion  D.,  and  charged 
of  his  neighbours  and  divers  other  good  and  worthy  sub-  broken  hu  cei- 
jects,  &c.,  and  especially  the  high  esteem  of  his  masters  J^'h^havinggot 
and  employers,  but  had  also  derived  and  acquired  for  drunk  and 

'^    ^  ^  spoilt  the  work. 

himself  divers  great  gains,  &c.    That  the  plaintiff,  at  the  A.  afterwards 
time  of  committing  the  grievances  in  the  first,  second,  and  absence  of  c, 
last  counts  mentioned,  had  been  employed  by  the  said  {ident*c^had*°" 
James  Brhudon,  as  his  workman  and  journeyman,  in  and  broken  open  the 

,     ,  .  .  door.    On  the 

upon  certam  work,  to  wit,  on  and  about  certain  premises  same  day  A. 
of  the  defendant,  and  then  and  there,  upon  and  throughout  2.°thai"c.*had 
that  occasion,  and  during  the  whole  of  his  the  plaintiff's  ^?J°"^^*?*"' 
work  in  and  about  the  same,  had  behaved  and  conducted  had  got  drunk, 

and  he  thought 
he  had  broken 
open  Ilia  eellar  doarz—Beld,  that  the  complunt  to  B.  was  a  privileged  communicaaon,  if 
ma^bomdJUe,  and  without  any  malicious  intention  to  injure  C.:^H§kl  also,  that  the  statement 
made  to  C  in  the  presence  off),  was  also  privileged,  if  done  honestly  and  bond  fide  {  and  that  the 
dienmataiiee  of  iu  being  made  in  the  presence  of  a  third  person  does  not  rf  Uiel/  make  it  unau- 
thorised,  and  that  it  was  a  question  to  be  left  to  the  Jury  to  determine  from  the  circumstanoes,  in- 
diiding  the  style  and  character  of  the  language  used,  whether  A.  acted  bond  fide,  or  was  Influ- 
etsced  by  malidons  vao^^ai—Held  also,  that  the  statement  to  D,,  in  the  absence  of  C,  was  un- 
autlMrized  and  officious,  and  therefore  not  protected,  although  made  in  the  belief  of  its  truth, 
if  it  were  in  point  of  iact  false. 
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^'^^{^  ^'^'  himself  with  honesty,  sobriety,  and  great  industry  and 
decorum,  and  in  a  proper  and  workmanlike  manner,  yet, 
the  defendant,  well  knowing  &c.,  but  contriving  &c.,  and 
to  cause  it  to  be  suspected  and  believed  that  the  plaintiff 
had  been  and  was  guilty  of  the  offences  and  misconduct 
thereinafter  stated  to  have  been  charged  upon  and  imputed 
to  him  by  the  defendant,  theretofore,  to  wit,  on  the  9th  of 
January,  1834,  in  the  county  aforesaid,  in  a  certain  dis- 
course which  the  defendant  then  and  there  had  with  the 
plaintiff  of  and  concerning  the  plaintiff,  and  of  and  con- 
cerning him  with  reference  and  in  relation  to  the  aforesaid 
work,  in  the  presence  and  hearing  of  divers  worthy  sub- 
jects &c. ;  then  and  there,  in  the  presence  and  hearing  of 
the  said  last-mentioned  subjects,  falsely  and  maliciously 
spoke  and  published  to  and  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  him  with  reference  and  in  re- 
lation to  the  aforesaid  work,  the  false,  scandalous,  mali- 
cious and  defamatory  words  following,  that  is  to  say^ — 

*'  What  a  d d  pretty  piece  of  work  you  (meaning  the 

plaintiff)  did  at  my  house  the  other  day.*'  And  in  answer 
to  the  foUovring  question,  then  and  there,  in  the  presence 
and  hearing  of  the  said  last-mentioned  subjects,  put  by 
the  plaintiff  to  the  defendant,  that  is  to  say — "  What, 
Sir!** — then  and  there,  in  the  presence  and  hearing  of  the 
said  last-mentioned  subjects,  fakely  and  maliciously  an- 
swered, spoke,  and  addressed  to,  and  published  of  and 
concerning  the  plaintiff,  and  of  and  concerning  him  in 
relation  and  with  reference  to  the  aforesaid  work,  these 
other  false,  scandalous,  malicious,  and  defamatory  words 
following,  that  is  to  say — "  You  broke  open  my  cellar  door, 
and  got  drunk,  and  spoiled  the  job  you  were  about," 
(meaning  the  aforesaid  work). 

The  words,  as  stated  in  the  second  count,  were — **  He 
broke  open  my  cellar  door,  and  got  drunk,  and  spoiled 
the  job  he  was  about.** 

In  the  third — That  in  answer  to  an  assertion  of  the 
plaintiff  that  he  had  never  broken  into  or  entered  the  de- 
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fendant's  cellar,  the  defendant  said — "  What !  I  will  swear  ^c/i.  of  Pieat, 
it,  and  so  will  my  three  men."  .^     ^  '  ^ 

The  fourth  count  stated,  that  on  &c.,  in  a  certain  other  Toogood 
discourse  which  the  defendant  then  and  there  had  with  a  Bv^Kiva. 
certain  other  penon,  to  toiif  one  Richard  Taylor^  of  and 
oonceming  the  plaintiff,  in  the  presence  and  hearing  of 
the  said  last-mentioned  person,  and  of  divers  other  good 
and  worthy  subjects,  ftc,  and  in  answer  to  a  certain 
question,  whereby  the  last-mentioned  person,  to  wit,  the 
said  Richard  Taylor ,  did  then  and  there,  in  the  presence 
and  hearing  of  the  other  last-mentioned  subjects,  interror 
gate  and  ask  of  the  defendant,  whether  he,  the  defendant, 
meant  to  say  that  the  plaintiff  had  broken  into  the  cellar 
of  the  defendant,  he,  the  defendant,  then  and  there,  in 
the  pvesence  and  hearing  of  the  last-mentioned  subjects, 
fidsdy  and  maliciously  answered,  spoke,  and  published  to 
the  last-mentioned  person,  to  wit,  the  said  Richard  Tay- 
lor, in  his  presence  and  hearing,  these  other  false,  scan- 
dalous, malicious,  and  de&matory  words  following,  of  and 
CQDceming  the  plaintiff,  that  is  to  say — "  I"  (meaning  the 
defendant) '' am  sure  he'* (meaning  the  plaintiff)  "did" 
(meaning  that  the  plaintiff  had  broken  into  his  the  defen- 
dant's cellar) ;  "  and  my"  (meaning  the  defendant's)  "  peo* 
pie  will  swear  it." 

The  words  in  the  fifth  count  were  alleged  to  be  spoken 
generaDy,  as  in  the  first  three,  and  not  to  any  parti- 
calar  individual ;  and  they  were  these — ".  You  got  drunk, 
and  spoiled  the  job  you  were  about,"  (meaning  the  afore- 
said work).  The  declaration  then  alleged,  that,  by  rea«- 
son  of  the  committing  of  the  grievances,  he,  the  plaintiff, 
was  greatly  injured  in  his  good  name,  £une,  character, 
occupation  and  credit,  and  brought  into  public  scandal,  &c., 
insomuch  that  divers  of  those  neighbours  and  subjects,  to 
whom  the  innocence  and  integrity  of  the  plaintiff  in  the 
premises  were  unknown,  have,  on  account  of  the  com- 
mitting of  the  said  grievances  by  the  defendant  as  afore- 
said, from  thence  hitherto  suspected  and  believed  and 
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^^^m/*^'  »till  do  suspect  and  believe  him  to  have  been  and  to  be  a 
person  guilty  of  the  offences  and  misconduct  so  as  afore- 
siud  charged  upon  and  imputed  to  him  by  the  defendant; 
and  have,  by  reason  of  the  commitHng  of  the  said  grie^ 
vances  by  the  defendant  as  aforesaid,  from  thence  hitherto 
whoUy  refused  and  still  do  refuse  to  have  any  transaction, 
acquaintance,  or  discourse  with  the  plaintiff,  as  they  were 
before  used  and  accustomed  to  have,  and  otherwise  would 
have  had;  and  also  by  means  of  the  premises  the  siud 
Jamet  BriiMdon^  who  before  and  at  the  time  of  the  com- 
mitting of  the  said  grievances  had  retiuned  and  employed 
and  otherwise  would  have  continued  to  retiun  and  employ 
the  plaintiff  as  his  journeyman,  workman,  and  servant 
for  certain  wages  and  reward,  to  be  therefore  paid  to  the 
plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
in  the  county  aforesaid,  discharged  the  plaintiff  from  his 
service  and  employ,  and  wholly  refused  to  retun  and  em* 
ploy  the  plaintiff  in  his  said  service  and  employ;  and  the 
plaintiff  hath  from  thence  hitherto  wholly,  by  means  of 
the  premises,  and  from  no  other  cause  whatever,  renuuned 
and  continued  and  still  is  out  of  employ,  &c. 

The  defendant  pleaded--^r#/,  the  general  issue;  «e- 
amdly^  that,  before  the  committing  of  the  grievances,  to 
wit,  on  the  7th  January ^  1834,  the  said  plaintiff  broke 
open  a  door  of  a  cellar  of  the  said  defendant,  in  a  house 
of  the  said  defendant,  and  then  and  there  broke  into 
the  said  cellar,  and  got  drunk,  and  spoiled  the  said 
work  in  the  introductory  part  of  the  said  declaration 
mentioned;  wherefore  he  the  said  defendant  did  speak 
and  publish  the  said  words,  as  in  the  said  declaration 
respectively  mentioned,  of  and  concerning  and  relating 
to  the  said  house  and  the  sdd  cellar  door,  as  he  law- 
lawfully  might  for  the  cause  aforesaid.  And  this,  &c. 
Thirdly f  as  to  the  first,  second,  and  last  counts,  and  as 
to  the  speaking  and  publishing  of  the  following  words, 
that  is  to  say — **  I  am  sure  he  *'  (meaning  the  plaintiff) 
"  did,**  (meaning  that  the  said  plaintiff  had  broken  into 
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his  the  said  defendant's  cellar),    as  in  the  said  fourth  Sxch,  0/  pimu, 

1834. 
count  of  the  declaration  mentioned,  that  before  &c.,  to  - 

wit,  on  the  7th  of  January,  1834,  the  said  plaintiff  broke  Toooood 
open  the  door  of  a  cellar  of  the  said  defendant  in  a  house  Sftrino. 
of  the  said  defendant,  and  then  and  there  broke  into  the 
cellar  of  the  said  defendant,  and  got  drunk,  and  spoiled 
the  said  work  in  the  introductory  part  of  the  said  de- 
claration mentioned;  therefore,  the  said  defendant  did 
commit  the  supposed  grievances  in  the  introductory  part 
of  that  plea  mentioned,  as  he  lawfully  might  for  the  cause 
aforesaid.    And  this  &c. 

Replication — De  itgurid  to  the  second  and  last  plea. 

At  the  trial,  before  Bosanquei,  J.,  at  the  last  Spring 
Assizes  for  the  county  of  Devon^  it  appeared  that  the  plain- 
tiff was  a  journeyman  carpenter  and  had  been  in  the  em- 
ploy of  Brinsdon,  a  master  carpenter  in  the  constant 
employ  of  the  Earl  of  Devon,  at  Powderham  Castle.  That 
the  defendant  resided  on  a  farm  under  the  Earl  of  Devon. 
That  the  defendant  required  some  repairs  at  his  farm; 
and  that,  pursuant  to  the  orders  of  Mr.  Brinsdon,  the 
plaintiff  and  another  workman  went  to  the  defendant's  re* 
sidence  on  the  7th  of  January ^  for  the  purpose  of  erect- 
ing a  new  door  to  the  defendant's  tool-house  (which  ad- 
joined the  cellar),  and  domg  other  repairs  to  the  house 
and  premises  of  the  defendant  It  was  proved  that  the 
work  was  done  in  a  negligent  manner,  and  not  to  Brins^ 
dat^s  satisfaction,  the  door  being  cut  so  small  as  not  to 
answer  the  purpose  for  which  it  was  intended.  That, 
duiing  the  progress  of  the  work,  the  plaintiff  got  drunk, 
and  circumstances  occurred  which  induced  the  defendant 
to  believe  that  the  plaintiff  had  broken  open  the  cellar 
door  and  obtained  access  to  his  cyder.  Brinsdon  had  re- 
quested the  defendant  to  inspect  the  work.  It  was  proved 
that  the  plaintiff  and  one  Taylor  were  at  work  on  the  9th 
of  January,  at  Powderham  Castle,  and  tiiat  the  defendant 
came  up,  and  addressing  himself  to  the  plaintiff,  spoke  in 
his   presence  the  following   words — **  What  a  d        d 
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'^^^tX/'^'  pretty  piece  of  work  you  did  at  my  house  the  other  day/ 
That  the  plaintiff  said— '' What,  sir! ''—and  that  the  de^ 
fendant  replied — **  You  broke  open  my  cellar  door,  and 
got  drunk,  and  spoiled  the  job  you  were  about."  That 
the  plaintiff  denied  the  charges,  but  that  the  defisndant 
said  he  would  swear  it,  and  so  would  his  three  men.  It 
was  also  proved,  that,  in  a  subsequent  conversation,  when 
the  plaintiff^  was  not  present^  the  defendant,  in  answer 
to  a  question  put  to  him  by  Taylor,  whether  he  really 
thought  the  plaintiff  had  broken  the  cellar  door,  said—* 
*'  I  am  sure  he  did  it,  and  my  people  will  swear  to  it" 
That  the  defendant  then  went  away  in  search  of  Mr. 
Brinsdon.  It  was  proved  that  the  defendant  afterwards  saw 
Brinsdan  on  the  same  day,  the  9th  o{  January,  and  that 
he  said  to  him  that  Toogood  had  spoiled  the  door»  and 
that  the  cellar  had  been  broken  open,  and  that  Toogood 
had  got  drunk;  he  said,  he  considered  it  had  been  done 
with  a  chisel,  and  that  Toogood  did  it,  because  of  the 
getting  drunk.  It  appeared  that  Brinsdon  went  after- 
wards to  the  plaintiff  and  told  him,  that  he  could  be  no 
longer  in  the  employ  of  the  Earl  of  Devon  until  this  was 
cleared  up;  that  he  must  come  to  the  defendant's  with 
the  other  workman  the  following  morning  to  have  the 
matter  investigated ;  that  he,  Brinsdon,  went  to  the  defen- 
dant's the  folbwing  morning,  and  that  the  plaintiff  and 
defendant  were  there,  and  that  he  examined  the  ceOar 
door,  but  doubted  whether  it  had  been  broken  open  at 
all,  though  the  bolt  was  broken ;  and  Brinsdon  told  the 
plaintiff  he  considered  the  charge  against  him  was  not 
made  out,  and  that  he  thought  his  character  was  cleared 
up,  and  that  he  might  go  to  work  again  if  he  thought  pro«> 
per;  but  the  plaintiff  said  his  character  was  not  cleared 
up;  and  he  did  not  go  to  his  work  afterwards. 

The  learned  Judge,  in  summing  up  the  case  to  the  jury, 
said,  that  he  should  have  thought  that  the  defendant  would 
have  been  justified  if  he  had  made  the  complaint  to  Mr. 
Brinsdon  in  the  first  instance;  but  that  he  had  spoken  the 
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words  in  the  presence  of  a  third  person,  and  that  the  '****j^^'^» 
speaking  was  not  in  the  nature  of  a  complaint  to  the 
plaintiff's  employer.  That  it  appeared  to  him  that  the 
act  of  making  the  imputation  to  the  plaintiff  in  the  pre- 
sence of  another  person  gave  the  plaintiff  a  right  to  main* 
tain  the  action.  That  the  phiintiff  also  was  not  justified 
in  making  the  subsequent  charge  to  Taylor^  in  the 
absence  of  the  plaintiff,  that  he  had  broken  open  the 
cellar  door.  The  jury  having  found  a  verdict  for  the 
plaintiff,  with  40s.  damages,  Fotteit,  in  EoMfer  Term  last, 
obtained  a  rule  to  shew  cause  why  a  nonsuit  should  not 
be  entered,  or  a  new  trial  had,  on  the  grounds— ^i/,  that 
the  circumstances  under  which  the  words  were  spoken 
constituted  it  a  privileged  communication;  and,  secandfyt 
on  the  ground  of  misdirection  on  the  part  of  the  learned 
Judge. 

Praed  shewed  cause. — ^There  are  two  questions  here — 
jSrs/j  it  is  said  that  the  words  in  question  were  spoken 
under  circumstances  which  made  it  a  privileged  commu- 
nication; and,  secondly f  that  the  case  was  improperly 
summed  up  to  the  jury.  With  regard  to  the  first  pointy 
h  is  submitted  that  this  went  beyond  the  nature  of  a  pri- 
vileged communication.  Even  if  the  defendant  would  have 
been  justified  in  stating  what  he  did  to  Brinsdon^  he  could 
not  justify  speaking  the  words  to  the  plaintiff  in  the  pre- 
sence of  a  third  person.  The  defendant  does  not  even 
say  that  he  comes  to  complain  to  Brinsdon.  In  Macdou^ 
gailY.  Claridge  (a).  Lord  EUenboroughj  in  speaking  of  a 
communication  as  privileged,  where  it  is  made  by  one  party 
interested  to  another  having  an  interest  in  the  same  nmtter, 
complaimng  of  the  conduct  of  a  person  whom  they  had 
employed  to  manage  their  concerns,  expressly  puts  it  on 
the  ground  of  the  communication  not  being  meant  to  go 

(a)  1  Camp.  26?. 
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jEseft.  ni  PUiu,  beyond  those  immediately  interested  in  it.  [AUenam^  B» 
— ^Here  the  damages  were  taken  generally*  Now,  who 
can  say  what  damages  the  jury  gave  for  what  was  said  to 
Brinsdon,  and  what  damages  they  gave  for  what  was 
spoken  before  Taylor?]  If  the  defendant  had  a  right  to 
complain  that  the  work  was  improperly  done,  he  had  no 
right  to  charge  the  plaintiff  with  breaking  open  the  cellar 
door  and  getting  drunk,  as  that  amounts  to  a  charge  of 
felony.  It  may  be  said,  that  there  is  no  allegation  in  the 
declaration,  that  the  defendant  meant  to  impute  felony  to 
the  plaintiff;  that,  however,  is  immaterial,  as  there  is  an 
allegation  and  proof  of  special  damage.  In  Moore  v. 
Meagher  (a)  it  was  held,  that  if,  in  consequence  of  words 
spoken,  the  plaintiff  is  deprived  of  substantial  benefit 
arising  from  the  hospitality  of  friends,  that  is  a  sufficient 
temporal  damage  whereon  to  maintain  an  action.  [Parke, 
B. — Here  there  was  no  special  damage  proved.]  It  is 
submitted  that  there  was  evidence  to  go  to  the  jury,  as  it 
was  proved  that  Brinsdon  said  he  would  not  employ  the 
plaintiff  until  his  character  was  cleared ;  and  though  he 
told  him  afterwards  that  he  might  go  to  his  work  again, 
the  plaintiff  did  not  do  so,  because  his  character  was  not 
cleared.  [Parke^  B. — To  make  out  special  damage  in  this 
case,  you  should  have  shewn  that  the  plaintiff  was  removed 
from  a  beneficial  employment,  which  you  have  not  done. 
The  jury  did  not  find  special  damage — they  gave  general 
damages.]  Secondly ^  it  is  submitted,  that  the  case  was  pro- 
perly left  to  the  jury,  as  the  circumstances  under  which  the 
words  were  spoken  shewed  a  malicious  intention  to  injure 
the  plaintiff.  In  Dunman  v.  Bigg  (b).  Lord  EUenborough 
said — '*  It  will  be  for  the  jury  to  say  whether  these  expres- 
sions were  used  with  a  malicious  intention  of  degrading 
the  plaintiff,  or  with  good  faith  to  communicate  facts  to 
the  surety  which  he  was  interested  to  know."  Now,  here, 

(a)  1  Taunt.  39.  {h)  1  Campb.  269. 
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the  words  were  not  spoken  to  the  party  alone,  but  before  itjwA.  (/  Pboit 
another  person;  and,  as  it  was  not  necessary  that  the  de- 
fendant should  speak  the  words  in  Taylor's  presence,  or 
say  what  he  did  to  Taylor,  his  doing  so  unnecessarily  and 
offidoQsIy,  is  a  circumstance  from  which  malice  may  be  in- 
ferred.   Here  the  defendant  was  betrayed  into  a  passion, 
and  has  gone  beyond  what  he  was  justified  in  saying.    In 
Rogers  v.  Clifton  (a)  it  was  held,  that  although  a  master 
b  not  in  general  bound  to  prove  the  truth  of  a  character 
given  by  him  to  a  person  applying  to  him  for  the  charac- 
ter of  his  servant,  yet,  if  he  officiously  state  any  miscon- 
duct, even  of  a  trivial  nature,  which  he  is  not  able  to 
prove,  the  jury  might,  from  these  facts,  infer  malice.    It 
depends  much  on  the  manner  in  which  the  words  are 
spoken,  whether  they  are  to  be  deemed  maKcious  or  not. 
If  I  go  to  a  tradesman,  and,  in  a  spiteful  and  revenge- 
ful manner  before  his  other  customers,  say,  that  he  has 
spoiled  my  coat,  or  sent  me  a  bad  joint  of  meat,  that 
is  conduct  from  which  malice  may  be  inferred.    Besides, 
the  plaintiff  was  not  in  the  employ  of  the  defendant, 
but  in  the  employ  of  Brinsdon,  and  therefore  the  de- 
fendant had  no  right  to  complain  of  him.     Here,  the  de« 
fendant  has,  at  all  events,  gone  beyond  the  limits  of  a 
confidential  communication,  in  charging  the  plaintiff  with 
breaking  the  cellar  door  and  getting  drunk.    In  Godson 
V.  Home  (i),  Richardson,  J.,  says — *^  If  a  man,  giving  ad- 
vice, calls  another  a  thief,  surely  it  is  not  necessary  to 
leave  it  to  the  jury  whether  such  language  is  a  privileged 
communication  or  not.*'   Here,  although  the  word  thief  is 
not  used,  the  defendant  says  what  is  equivalent  to  it.    It 
18  quite  clear  the  defendant  meant  more  than  to  complain 
of  the  work  being  spoiled.    If  a  man  say  to  his  tailor,  in 
the  presence  of  customers,  '*  you  sent  me  a  bad  coat," 
though  he  might  be  justified  in  speaking  those  words,  be 

(a)  3B.&P.687.  {b)  IB.&B  7. 
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JBJPC&.  of  Pleats  cannot  be  justified  in  saying,  "  you  sent  me  a  bad  coat» 
and  stole  five  of  my  books/* 

Fotteti,  contrh. — In  tbis  case  no  special  damage  was 
proved,  as  the  plaintiff*  was  not  dismissed  by  Brinsdan, 
When  Brinsdon  found  that  the  door  had  not  been  broken 
open,  he  directed  the  plaintiff  to  go  to  his  work  again» 
but  he  did  not  do  so;  and  therefore,  if  he  sufiered  any  da« 
mage,  it  was  his  own  fault.  The  words  spoken  to  Tayior 
were  not  spoken  of  the  plaintiff*  in  the  way  of  his  trade. 
[Parke^  B. — Might  not  the  words  be  spoken  of  him  in  his 
character  of  a  journeyman  carpenter.  They  might  be  spoken 
of  him  as  having  committed  a  felony  in  the  course  of  his 
trade.  It  might  be  that  he  availed  himself  of  his  situation  to 
commit  the  felony.]  It  is  submitted,  that  such  a  general 
proposition  cannot  be  laid  down.  Here,  it  was  no  part 
of  the  business  of  the  carpenter  to  break  open  the  cellar 
door.  It  is  an  act  totally  unconnected  with  his  business 
as  a  carpenter,  and  those  words  are  not  spoken  of  him 
in  the  character  of  a  carpenter.  Words  to  be  spoken  of 
a  man  in  his  trade  must  relate  to  something  done  by  him 
in  the  course  of  his  particular  calling.  Besides,  if  the 
plaintiff  had  meant  to  say  that  the  defendant  had  im- 
puted felony  to  him>  he  should  have  alleged  it  in  his 
declaration ;  there  is,  however,  no  such  allegation  or  in- 
nuendo in  this  declaration.  Suppose  the  words  had 
been,  *^  he  had  cheated  his  fellow-workmen,"  would  they 
be  actionable?  It  is  submitted  that  they  would  not,  in- 
asmuch as  they  would  have  no  relation  to  the  plaintiff's 
trade.  [Alderson^  B. — '*  You  are  an  idle,  dissolute  work- 
man; and  when  employed  by  me  you  robbed  me  /'  are  not 
these  words  actionable  ?]  At  all  events^  it  was  a  question 
for  the  jury  whether  these  words  were  spoken  of  the  plain- 
tiff in  his  trade,  and  that  question  was  not  left  to  them ; 
therefore,  the  defendant  is  entitled  to  a  new  trial.  Then, 
the  learned  Judge  said  that  the  defendant  had  no  right 
to  make  the  complaint  in  the  presence  of  a  third  person ; 
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bot  suYely  a  master  has  a  right  to  complain  of  his  servant  ^ch,  of  Piea»i 
in  the  presence  of  a  third  person,  if  it  is  done  band  fide* 
If  that  were  not  so,  in  every  case  where  the  master  com- 
plains of  his  servant  in  the  presence  of  a  third  person, 
the  servant  would  have  a  right  of  action  against  the  mas- 
ter. Can  it  be  said  that  a  person  who  complains  to  a  trades- 
man has  no  right  to  say  in  the  presence  of  a  third  per- 
son that  the  work  is  badly  done,  when  the  complaint  is 
made  band  fide?  [Aldersan,  B. — You  say  that  it  is  only 
evidence,  more  or  less,  of  malice ;  but  there  is  a  commu- 
nication to  Taylor  alone,  which  is  not  justified.]  The  com- 
plaint to  Brinsdan  was,  at  all  events,  justifiable.  The. 
Court  cannot  know  what  damages  the  jury  gave  for  those 
words,  and  what  for  the  others,  as  the  damages  are 
general  If  the  complaint  is  made  under  circumstances 
that  induce  the  party  to  believe  in  the  truth  of  it,  and  he 
makes  the  complaint  to  the  other  party  bond  fide,  it  is  privi- 
leged. All  the  cases  where  it  has  been  held  that  the 
communications  were  not  justifiable,  were  made  to  a  third 
party,  and  not  to  the  party  himself.  [Alderson,  B. — 
There  are  many  cases  in  which  words  spoken  in  the  pre- 
sence of  a  third  party  have  been  held  actionable,  where 
the  transaction  was  gone  by,  so  that  the  party  complained 
of  was  not  able  to  right  himself.]  Here,  the  c<miplaint 
was  made  at  the  time.  It  is  submitted,  that  the  learned 
Judge  ought  to  have  nonsuited.  [Alderson,  B. — Surely  it 
was  a  question  for  the  jury.]  It  is  only  where  there  is  some 
evidence  to  shew  that  the  defendant  is  not  acting  bond 
fide  that  it  becomes  a  question  for  the  jury.  But,  where 
a  party  bond  fide  complains  that  work  is  badly  done,  it  is 
a  question  of  law,  whether  it  is  a  privileged  communica- 
tion or  not. 

Cur,  adv.  vulL 

On  a  subsequent  day,  the  judgment  of  the  Court  was 
delivered  .by — 
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Sm^  nf  Pkoi,      Parke,  B. — In  this  case,  which  was  armed  before 
1834.  '  o 

my  Brothers  BoUdndt  Aldenon,   Gumey,  and  myself, 

a  motion  was  made  for  a  nonsuit,  or  a  new  trial,  on 
the  ground  of  misdirection.  It  was  an  action  of  slander, 
for  words  aUeged  to  be  spoken  of  the  phdntiff  as  a  jour- 
neyman carpenter,  on  three  different  occasions.  It  ap- 
peared that  the  defendant,  who  was  a  tenant  of  the  Earl 
of  Devon f  required  some  work  to  be  done  on  the  premises 
occupied  by  him  under  the  Earl,  and  the  plainiff,  who 
was  generally  employed  by  Brinsdon,  the  Earl's  agent,  as 
a  journeyman,  was  sent  by  him  to  do  the  work.  He  did 
it,  but  in  a  negligent  manner;  and,  during  the  progress  of 
the  work,  got  drunk ;  and  some  circumstances  occurred  which 
induced  the  plaintiff  to  believe  that  he  had  broken  open  the 
cellar  door,  and  so  obtained  access  to  his  cyder.  The  de- 
fendant a  day  or  two  afterwards  met  die  plaintiff  in  the 
presence  of  a  person  named  Taylor ^  and  charged  him  with 
having  broken  open  hb  cellar  door  with  a  chisel,  and  also 
with  having  got  drunk.  The  plaintiff  denied  the  charges. 
The  defendant  then  said  he  would  have  it  cleared  up,  and 
went  to  look  ior  Brinsdon;  he  afterwards  returned  and 
spoke  to  Taylor t  in  the  absence  of  the  plaintiff;  and,  in 
answer  to  a  question  of  Taylor's^  said  he  was  confident 
that  the  plaintiff  had  broken  open  the  door*  On  the  same 
day  the  defendant  saw  Brinsdon,  and  complained  to  hinr 
that  the  plaintiff  had  been  negligent  in  his  work,  had  got 
drunk,  and  he  thought  he  had  broken  open  the  door,  and 
requested  him  to  go  with  him  in  order  to  examine  it* 
Upon  the  trial  it  was  objected,  that  these  were  what  are 
usually  termed  '' privileged  communications."  The  learned 
Judge  thought  that  the  statement  to  Brinsdon  might  be 
sO|  but  not  the  charge  made  in  the  presence  of  Taylor^ 
and  in  respect  of  that  charge,  and  of  what  was  afterwards 
said  to  Taylor,  both  which  statements  formed  the  subject 
of  the  action,  the  plaintiff  had  a  verdict.  We  agree  in 
his  opinion,  that  the  communication  to  Brinsdon  was  pro* 
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tected,  and  that  the  statement,  upon  the  second  meeting,  Bxck  ^  Pitat, 
to  Tajflort  in  the  plaintifF's  absence,  was  not ;  but  we  think, 
upon  considerlition,  that  the  statement  made  to  the  plain- 
tifl;  though  in  the  presence  of  Taylor^  falls  within  die 
class  of  communications  ordinarily  called  pri^leged;  that 
18,  cases  where  the  occasion  of  the  pubhcatton  affords  a 
defence  in  the  absence  of  express  malice.  In  general,  an 
action  lies  for  the  malicious  publication  of  statements 
which  are  false  in  &ct,  and  injurious  to  the  character  of 
another  (within  the  well-known  Umits  as  to  verbal  slander), 
and  the  law  considers  such  publication  as  maUoious,  un« 
less  it  is  fairly  made  by  a  person  in  the  discharge  of  some 
public  or  private  duty,  whether  legal  or  moral,  or  in  the 
conduct  of*  his  own  afiairsi  in  matters  where  his  interest 
is  ooncemed.  In  such  cases,  the  occasion  prevents  the 
inference  of  malice,  which  the  law  draws  from  unautho- 
rised communications,  and  affords  a  qualified  defence  de- 
depending  upon  the  absence  of  actual  maUce*  If  fairly 
warranted  by  any  reasonable  occasion  or  exigency,  and 
honestly  made,  such  communications  are  protected  for  the 
common  convenience  and  welfare  of  society;  and  the  law 
has  not  restricted  the  right  to  make  them  within  any  nar- 
row limits. 

Among  the  many  cases  which  have  been  reported  on 
this  subject,  one  precisely  in  point  has  not^  I  believe,  oc- 
curred; but  one  of  the  most  ordinary  and  common  in- 
stances in  which  the  principle  has  been  applied  in  prac- 
tice is,  that  of  a  former  master  giving  the  character  of  a 
discharged  servant;  and  I  am  not  aware  that  it  was  ever 
deemed  essential  to  the  protection  of  such  a  communica- 
ti«m  that  it  shoidd  be  made  to  some  person  interested  in 
the  inquiry,  oJofie)  and  not  in  the  presence  of  athirdper- 
soa.  If  made  with  honesty  of  purpose  to  a  party  who 
has  any  interest  in  the  inquiry  (and  that  has  been  very  li- 
berally construed  (a) ),  the  simple  fact  that  there  has  been 

(a)  Child  y.  Affleck,  4  Man.  &  Ryl.590;  9  B.  &  C.  403. 
vol..  I.  O  C.  M.  R. 
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-S'c*- ^fe«.  some  casual  bye-stander  cannot  alter  the  nature  of  the 
transaction.  The  business  of  life  could  not  be  well  carried 
on  if  such  restraints  were  imposed  upon  this  and  similar 
communications,  and  if,  on  every  occasion  in  which  they  were 
made,  they  were  not  protected  unless  strictly  private.  In 
this  class  of  communications  is,  no  doubt,  comprehended 
the  right  of  a  master  bond  fide  to  charge  his  servant  for 
any  supposed  misconduct  in  his  service,  and  to  give  him 
admonition  and  blame;  and  we  think  that  the  simple  cir- 
cumstance of  the  master  exercising  that  right  in  the  pre- 
sence of  another,  does  by  no  means  of  necessity  take  away 
from  it  the  protection  which  the  law  would  otherwise 
afford.  Where,  indeed,  an  opportunity  is  sought  for 
making  such  a  charge  before  third  persons,  which  might 
have  been  made  in  private,  it  would  afford  strong  evidence 
of  a  malicious  intention,  and  thus  deprive  it  of  that  im- 
munity which  the  law  allows  to  such  a  statement,  when 
made  with  honesty  of  purpose ;  but  the  mere  fact  of  a 
third  person  being  present  does  not  render  the  communi- 
cation absolutely  unauthorized,  though  it  may  be  a  cir- 
cumstance to  be  left  "with  others,  including  the  style  and 
character  of  the  language  used,  to  the  consideration  of 
the  jury,  who  are  to  determine  whether  the  defendant  has 
acted  bond  fide  in  making  the  charge,  or  been  influenced 
by  malicious  motives.  In  the  present  case,  the  defendant 
stood  in  such  a  relation  with  respect  to  the  plaintiff,  though 
not  strictly  that  of  master,  as  to  authorize  him  to  impute 
blame  to  him,  provided  it  was  done  fairly  and  honestly,  for 
any  supposed  misconduct  in  the  course  of  his  employment; 
and  we  think  that  the  fact,  that  the  imputation  was  made 
in  TayUn^s  presence,  does  not,  of  itself,  render  the  com- 
munication unwarranted  and  officious,  but  at  most  is  acir^ 
cumstance  to  be  left  to  the  consideration  of  the  jury.  We 
agree  with  the  learned  Judge,  that  the  statement  to  Taylor, 
in  the  plaintiff's  absence,  was  unauthorized  and  officious^ 
and  therefore  not  protected,  although  made  in  the  beUef 
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of  its  truth,  if  it  were,  in  point  of  fact,  false;  but,  inas-  Bxeh,  of  pum. 
much  as  no  damages  have  been  separately  given  upon  this 
part  of  the  charge  alone,  to  which  the  fourth  count  is 
adapted,  we  cannot  support  a  general  verdict,  if  the 
learned  Judge  was  wrong  in  his  opinion  as  to  the  state- 
ment to  the  plaintiff  in  Taylor* s  presence;  and,  as  we 
think  that  at  all  events  it  should  have  been  left  to  the  jury 
whether  the  defendant  acted  maliciously  or  not  on  that 
occasion,  there  must  be  a  new  trial. 

Rule  absolute  for  a  new  triaL 


Jacobs  p.  Phillips. 

M^OLLETT  had  obtained  a  rule  for  discharginff  a  bank-  A  buikropt  is 
nipt  who  had  obtained  his  certificate  out  of  custody,  on  an  u,  cerSante 
attachment  for  non-payment  of  costs.  It  appeared  upon  the  ^^^^^^' 
affidavits,  that  this  cause  was  called  on  for  trial  at  the  Lon-  dend  by  the 
dan  Sittings  after  last  Michaelmas  Term,  when,  in  conse-  phm  to  be  paid 
quence  of  the  absence  of  a  necessary  witness  on  behalf  of  Jria^^a"caiwe 
the  defendant,  the  trial  was,  by  an  order  o{  Nisi  Prius,  in  which  he  wm 

t  1  •  -.1  ^   .       defendant,  be- 

ordered  to  foe  postponed,  on  payment  of  the  costs  of  the  ing  postponed 
day  by  the  defendant,  until  HilaryTerm  then  next    That  on  accooiito?' 
such  costs  were  shortly  afterwards  taxed  at  181/.  9s.  (a),  ^"t^SlT^t^^* 
upon  the  affidavit  of  the  plaintiff  and  a  clerk  of  the  plain-  ness,  if  such 
tiff's  attorney,  that  fifteen  witnesses  were  subpoenaed  and  taxed  before  the 
in  attendance  on  the  part  of  the  plaintiff.     That  the  said  ^The  certificate 
order  of  Nisi  Prius  was  made  a  rule  of  this  Court  in  Hilary  "V»*  ^^  'n^ii- 

^    ed  before  the 

Term  last.    That,  by  an  order  made  by  the  Hon.  Mr.  Ba-  Court  can  act 

ron  BoUand,  on  the  application  of  the  plaintiff,  on  the  28th  SiKha^rth!?  ^ 

day  of  January  last,  the  trial  was  postponed  until  the  ^"^"P^ 
costs  of  the  day  should  be  paid  by  the  defendant,  pur* 

(a)  Befo  re  the  bankruptcy. 
o2 
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^^'**'«'  suant  to  the  said  rule  of  Court-  That,  on  the  24th  day 
oi  January  last,  a  fiat  in  bankruptcy  was  issued  against 
the  said  defendant,  under  which  he  was  declared  a  bank- 
rupt. That  the  defendant  was  taken  into  custody  on  or 
about  the  21st  day  of  April  last,  upon  and  by  virtue  of  an 
attachment  issued  out  of  this  Court,  for  non-payment  of 
the  said  sum  of  131/.  9f.,  a  previous  demand  thereof  hav- 
ing been  made  from  the  said  defendant.  That  the  said 
defendant  has  obtained  bis  certificate,  duly  granted  to  him 
under  the  said  fiat,  bearing  date  the  22nd  day  of  April 
last ;  and  which  was  confirmed  by  the  Court  of  Review  in 
bankruptcy,  on  the  17th  day  of  May  last. 

When  the  case  came  on  it  was  objected,  that  it  did  not 
appear  that  the  certificate  was  inrolled  of  record,  accord- 
ing to  the  provisions  of  the  Bankrupt  Act,  6  Geo.  4,  c.  16, 
s.  128.  It  was  urged  in  answer,  that  the  bankrupt  was  en- 
titled to  be  discharged  on  the  certificate  being  allowed,  not 
on  its  being  inrolled. 

Lord  Lyndhurst,  C.  B. — How  can  we  say  that  it  was 
allowed,  without  the  proof  of  that  fact  required  by  the  sta- 
tute. The  bankrupt  is  to  be  discharged  on  the  produc- 
tion (a)  of  the  certificate.  The  certificate  could  not  be 
read  by  us  unless  it  were  inrolled;  and  the  affidavits  are 

(o)  Sec  8.  I28.~Id  Chtahirey,  rest,  or  to  the  Court  in  moving 

RoofpiTy  K.  R  MichaelmM  Term,  for  the  rule,  or  upon  cause  being 

1831,  a  rule  bad  been  obtained  shewn.    Plati  and  White  shewed 

against  the  sheriff  of  the  county  cause,    and  contended  that  the 

of  Warwick,  one  of  his  officers,  128th  section  of  the  Bankrupt 

and  the  pluntiff's  attorney,  call-  Act,  6  Geo,  4,  was  imperative  as 

ing  upon  them  to  shew  cause  why  to  the  production  of  the  certifi- 

a  sum  paid  by  the  defendant  un-  cate.    Crompton  was  heard  in  si^ 

der  a  ca.«a.  should  not  be  return-  port  of  the  rule.    Putteson,  J., 

ed  to  the  defendant,  who  had  ob-  held  that  tlie  bankrupt  could  only 

tainedhis  certificate  after  the  judg^  be  discharged  on  the  production 

mcnt,  but  before  the  execution,  of  the  certificate.    And  tiie  roo- 

and  had  informed  the  officer  mak-  tion  bdng  the  same  in  effect  as  a 

ing  the  arrest  thereof.    The  cer-  motion  to  dischai^e  him  out  of 

tificate  was  not  produced  either  custody,  the  rule  was  discharged 

to  the  officer  who  made  the  ar-  with  costs. 


TRINITY  TERM,  4  WILL.  IV.  IS^T 

only  c  substitution  for  the  certificate.    The  safest  way  is  BmH.  of  PUa 
to  enlarge  the  rule  until  the  document  is  inrolled.  '  ^ 

Jacobs 

It  was  afterwards  agreed  to  argue  the  question;  and      Phillips. 
Aat  the  rule,  if  absolute,  should  not  be  drawn  up  until 
the  inrolment  of  the  certificate. 

Huiehinsan  shewed  cause. — ^A  bankrupt  is  only  dis- 
eharged  by  his  certificate  from  debts  due  from  him,  or 
claims  or  demands  made  proveable  by  the  Bankrupt  Act. 
In  the  present  case,  it  is  dear  that  there  was  no  debt, 
nor  was  the  demand  or  claim  a  demand  made  proveable 
by  the  Bankrupt  Act.  There  are  no  words  in  the  6  Geo.  4 
similar  to  the  words  in  the  Insolvent  Debtors' Act,  7  Geo  A, 
c  57,  s.  60,  whereby  the  insolvent  is  discharged  from 
easts,  and  from  the  efiects  of  every  decree  or  order  for  the 
same.  The  discharge  under  the  Bankrupt  Act  is  regulated 
by  the  ISlst  section;  and  is  confined  to  the  case  of  debts, 
and  to  that  of  ''  all  claims  and  demands  hereby  made 
proveable  under  the  commission."  This  latter  branch 
plainly  refers  to  such  claims  and  demands  as  would  sub- 
sequently have  become  debts,  such  as  debts  payable  at 
a  (iiture  day,  and  to  some  cases  of  ascertained  demands, 
sncb  as  annuities,  which  can  be  calculated,  though  not 
payable  until  a  future  time  or  times.  It  is  perfectly  clear 
that  debt  would  not  lie  upon  such  an  order  as  that  made 
at  Nisi  Prius  in  the  present  case.  Emerson  v.  Lashley  (a), 
and  JPVy  v.  Malcolm  (6),  are  decisive  that  no  action  will 
fie  on  such  a  rule  of  Court.  In  Carpenter  v.  Thorn- 
ion  (c),  it  wtis  held  that  no  action  at  law  would  lie  upon  a 
decree  of  a  Court  of  equity.  There  is  no  diflference  be- 
tween the  order  of  a  Court  of  law  and  of  equity  in  this 
respect.  Ex  parte  Stevenson  (d)  goes  further,  and  decides 

(a)  2  H.  BL  261.  (c)  3  B.  &  AW.  62. 

(6)  4  Taunt.  705.  (d)  1  Mont.  &  M'Arthur,  262. 
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Exeh.  of  PUas,  that  such  a  demand  is  not  even  sufficient  for  a  good  peti- 
tioning creditor's  debt  But  it  may  perhaps  be  said,  that 
this  is  an  agreement  upon  which  an  action  is  maintainable. 
An  agreement  is  the  assent  of  two  minds.  Here,  on  the 
part  of  the  plaintiff,  there  was  no  assent,  but  every  possible 
resistance  to  the  putting  off  of  the  cause.  The  cause  was 
put  off  against  his  wish,  and  against  his  interest.  The 
Court  says,  that  he  shall  be  indemnified  against  the  costs  of 
the  day,  which  he  has  incurred  uselessly,  as  the  cause  is 
put  off.  It  is  true,  he  afterwards  attempts  to  enforce  the 
order  for  payment  of  those  costs,  but  that  is  no  evidence 
that  they  were  due  to  him  by  an  agreement,  when  he  al- 
ways dissented  from  the  agreement  as  far  as  lay  in  his 
power.  How  could  a  declaration  be  framed  as  upon  an 
agreement  in  this  case;  and  what  consideration  could  be 
stated?  The  decision  in  Riley  v.  Byrne  {a)  proceeded 
(entirely  upon  the  agreement  which  arose  out  of  the  com- 
promise in  that  case.  The  Court  there  said,  that  the  de- 
fendant had  agreed,  upon  good  consideration,  to  pay  what 
should  be  found  due  for  the  plaintiff's  costs.  In  Rex  ▼. 
Edwards  (6),  the  attachment  was  for  a  previous  debt ;  and 
in  Ex  parte  Eicke  (c),  there  were  two  specific  sums  due 
before  the  bankruptcy^  to  which  the  costs  attached  them- 
selves. Ex  parte  HiU[d)i  and  the  cases  there  cited, 
are  all  of  this  description.  The  Courts  in  such  cases 
have  always  acted  upon  the  principle,  that  the  costs 
have  reference  to  the  debt,  are  incorporated  with  it,  and, 
being  accessorial,  cannot  be  separated  from  it  That  class 
Df  cases  then  only  shews,  that,  where  the  bankrupt  is  dis- 
charged from  the  debt,  the  costs  cannot  be  severed  from 
the  debt,  so  as  to  render  the  bankrupt  liable  for  the  costs, 
which  are  merely  accessorial.  All  these  are  cases  of  costs 
incurred  in  the  prosecution  of  a  claim,  which  claim  haa 
been  barred  by  the  certificate. 

(o)  2  B.  &  Adol.  779.  (c)  1  Glynn  &  Jam.  261. 

(6)  9  B.  &  C.  652.  (rf)  11  Vcs.  646. 
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FoUeit,  cantrd. — It  is  not  necessary  to  contend  that  Exck,  of  PUas, 
what  passed  in  this  case  amounted  to  an  agreement.  The 
proposition  on  the  other  side  is,  that  the  bankrupt  is  not 
entitled  to  his  discharge,  unless  in  the  case  of  a  debt  on 
which  an  action  can  be  maintained.  There  are,  however, 
many  cases  where  a  demand  is  proveable  under  a  com- 
mission, and  is  barred  by  the  certificate,  where  there  is  no 
debt,  and  where  no  action  would  lie.  The  rule  is,  that 
the  demand  must  be  ascertained,  it  is  perfectly  immaterial 
whether  an  action  will  lie,  or  whether  the  demand  can  only 
be  recovered  in  equity,  or  by  an  attachment  in  a  Court  of 
law  or  of  equity.  There  is  a  broad  distinction  between 
what  is  a  sufficient  petitioning  creditor's  debt  to  support  a 
commission,  and  what  is  proveable  under  the  commission, 
and  barred  by  the  certificate.  It  is  quite  clear  that  a  pe- 
titioning creditor's  debt  must  be  a  legal  one,  but  that  is 
not  so  as  to  a  demand  being  proveable  under  a  commission. 
It  does  not,  therefore,  at  all  follow,  from  a  case  which 
shews  that  a  demand  is  not  sufficient  for  a  petitioning  cre- 
ditor's debt,  that  such  demand  is  not  proveable  under  a 
commission.  This  distinction  was  taken  and  acted  upon 
in  Ex  parte  Charles  {a).  In  EderCs  Bankrupt  Law,  it 
is  laid  down  (6)  that  the  petitioning  creditor's  debt,  to 
support  a  commission,  must  be  a  legal  debt;  and  he  puts 
the  case  of  a  debt  due  firom  one  partner  to  another,  as  an 
instance  where  a  debt,  not  being  a  legal  one,  will  not  sup- 
port a  commission.  Gregory  v.  Hurrill  (e)  was  a  ques- 
tion as  to  whether  a  debt,  barred  by  the  Statute  of  Limit- 
ations at  the  time  of  the  commission  issuing,  was  such  a 
debt  as  would  support  the  commission,  continuances  hav- 
ing been  (subsequently  to  the  issuing  of  the  commission) 
entered  on  the  roll,  in  an  action  which  had  been  brought 
niore  than  six  years  before.  In  that  case  the  debt  was 
proveable  under  the  commission,  and  barred  by  the  cer- 

(a)  14  Ea«t,  210.  B  Moore,  189;  1  Bingb.  336;  'dD. 

ib)  2nd  ed.  p.  42.  ^c  R.  270;  5  B.  &  G.  341. 

(c)  3B.&B.212;  6Moore,  525; 
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^^&r^'  tificate;  but  Lord  Eldon  thought  that  it  did  not  support 
the  commission,  and  was  dissatisfied  with  the  opinion 
of  the  Court  of  Common  Pleas  pronounced  upon  the 
case  on  two  occasions;  he  directed  another  case  to  the 
Court  of  Kiag*s  Bench,  who  held  that  the  debt  did  not 
support  the  commission.  The  cause  was  subsequently  de- 
cided in  conformity  with  the  opinion  of  the  King's  Bench. 
So,  taxes,  church  and  highway  rates  may  be  proved  (a), 
but  no  action  could  have  been  maintained  in  these  cases. 
The  criterion  then  is  not  whether  an  action  can  be  main- 
tained, but  whether  the  amount  is  ascertained.  If  it  is 
ascertained,  and  can  be  enforced  in  any  manner,  whether 
at  law,  in  equity,  or  by  attachment  either  of  a  Court  of 
law  or  of  equity,  it  may  be  proved,  and  the  bankrupt  is  dis- 
charged from  it  by  his  certificate.  The  poficy  of  the  bank- 
rupt law  is  to  make  the  discharge  of  the  debtor  as  wide  as 
possible;  for  it  strips  the  bankrupt  of  his  property,  and 
leaves  him  nothing  to  pay  with,  and  it  would  be  hard,  in- 
deed, if  the  enactment  for  his  discharge  did  not  receive  a 
Uberal  construction.  In  the  case  of  a  legacy  no  action  is 
maintainable,  but  it  is  every  day's  practice  for  a  legatee 
to  prove  under  the  commission.  There  is  no  case  where 
a  demand,  which  has  been  complete  and  ascertained  be- 
fore the  bankruptcy,  has  been  held  not  to  be  proveable 
under  the  commission,  and  not  to  be  barred  by  die  cer- 
tificate. In  all  the  cases  which  have  occurred  on  the  sub- 
ject of  costs,  the  costs  have  not  been  taxed  before  the 
bankruptcy.  So,  when  the  question  has  arisen  in  actions 
of  tort,  the  criterion  has  been,  whether  the  verdict  has 
been  obtained  before  or  after  the  bankruptcy;  and  though 
it  was  held  in  Ex  parte  Charles,  that  a  verdict  for  da- 
mages for  a  tori  was  not  a  good  petitioning  creditor's 
debt,  yet  that  case  does  not  decide  that  such  a  demand 
is  not  proveable  under  the  commission,  or  barred  by  the 
certificate.     So,  in  Ex  parte  Hill(b)y  the  verdict  and 

(o)  Ellen's  Bankrupt  Law,  101, 102.  (6)  11  Vcs.  646. 
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judgment  were  after  the  bankruptcy,  and  it  was  held  E*th.^  Phat, 
•chat  the.  cogts.  could  not  be  ^proved.  Why?  because  they 
were  not  liquidated  and  ascertained  uhtil  after  the  bank- 
ruptcy. [Lord  Lyndhurst,  C.  B. — ^There  is  no  doubt 
that  costs  are  barred  by  the  certificate,  when  they  are 
connected  with  a  proveable  demand,  as  when  they  are 
taxed  on  a  judgment  upon  a  verdict  for  a  debt  obtained 
-before  lite  bankruptcy.  The  present  is  a  case  of  interlocu- 
tory costs.]  The  proposition  contended  for  on  behalf  of 
this  bankrupt  is,  that  every  claim  of  a  pecuniary  nature, 
the  amount  of  which  is  ascertained  before  the  •bankruptcy, 
is  barred  by  the  commission,  whatever  may  be  the  mode  by 
which  such  demand  is  to  be  eofforced.  The  case  of  a  con- 
tempt, strictly  so  called,  as  for.  a  disobedience  to  a  subpsena^ 
is  different  The  cases  which  decide  that  an  action  at 
law  will  not  lie  on  an  order  for  costs,  or  on  a  deotee 
m  equity,  may  all  be  admitted.  In  Carpenter  v.  Ti^m- 
tan  {a),  the  action  was  brought  on  a  decree  of  the  Court 
of  Chancery  for  a  specific  sum  of  money,  to  which  the 
party  was  equitably  entitled;  it  was  held  that  an  action 
could  not  be  maintained;  but  could  it  possibly  be  con- 
tended that  the  demand  was  not  proveable?  Equitable 
debts  and  demands  are  constantly  proved;  and  the  de- 
mand in  Carpenter  v.  Thornton  was  clearly  proveable,  as 
being  a  pecuniary  demand,  ascertained  before  the  bank- 
ruptcy. Again,  suppose  one  partner  files  a  bill  against 
another,  and  has  a  decree  for  a  sum  of  money,  it  is  clear 
that  no  action  at  law  could  be  maintained ;  but  it  is  equally 
dear  that  it  would  be  proveable,  being  an  ascertained 
demand.  So,  in  all  the  cases  collected  in  Eden*s  Bankrupt 
ZUbio,  as  to  collectors  of  taxes,  rates,  &c.,  no  action  was 
maintainable.  [Alderson,  B. — ^In  most  of  those  cases  there 
waa  a  remedy  against  the  goods  of  the  party.  Are  there  any 

{a)  3  B.  &  Aid.  r)2. 
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Etch.  V  P^^t  cases  where  the  remedy  is  only  against  his  person,  in  which 
the  demand  has  been  held  proveable  ?]  All  cases  of  equi- 
table debts  and  demands  are  cases  of  that  description. 
Nothing  can  be  better  settled  than  that  an  equitable  debt 
is  proveable,  and  in  equity  the  only  remedy  is  in  personam. 
There  are  also  cases  in  which  a  bankrupt  is  entitled  to 
be  discharged^  although  the  amount  is  not  proveable  under 
the  commission  {a).  Ex  parte  Hill{b);  Ex  parte  Pau^ 
cher  (c).  [Bolland,  B. — In  Ex  parte  HasweU  v.  Thoro^ 
good  [d)i  a  cause  and  all  matters  in  difference  were  re^ 
ferred,  by  order  of  Nisi  Prius,  to  an  arbitrator,  who  found 
that  a  sum  of  money  was  due  from  the  plaintiff,  the 
bankrupti  to  the  defendant^  and  ordered  that  sum  to  be 
paid;  the  bankruptcy  happened  before  the  costs  were 
taxed,  or  the  judgment  of  nonsuit  signed,  and  it  was  held 
that  the  bankrupt  was  not  discharged.]  There  the  costs 
were  not  completely  ascertained  by  taxation  until  after  the 
bankruptcy.  In  Ex  parte  Eicke,  it  was  held  that  the 
bankrupt  was  discharged  from  costs  which  had  been  as- 
certained by  taxation  before  the  bankruptcy,  though  it  is 
^lear  that  no  action  would  have  lain  for  such  costs.  The 
only  semblance  of  authority  against  the  present  applica* 
tion  is  Ex  parte  Stephenson.  That  case  is,  however, 
clearly  distinguishable,  as  being  a  question  on  the  petition- 
ing creditor's  debt,  which  must  be  a  legal  debt. 

Lord  Lyndhurst,  C.  B. — ^The  amount  seems  to  be  as- 
certained by  the  allocatur  in  this  case.  The  question  is 
one  of  very  great  importance,  and  we  will  consider  it. 

Cur.  adc,  vult. 

Upon  a  subsequent  day  Lord  Lyndhurst,  C.  B.,  said — 
We  have  considered  this  question,  and  we  arc  all  of 

(a)  Eden's  Bankrupt  Law,  413.  (c)  1  Glynn  &  Jam.  386. 

(6)  11  Vc8. 646.  (rf)  7  B.  &  C.  705. 
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opinion  that  the  bankrupt  is  entitled  to  his  discbarge.  We  JS^eh.  rf  Pkoi, 

hsLve  come  to  this  conclusion,  not  at  all  upon  the  ground 

that  there  was  an  agreement  between  the  parties.  Taking 

all  the  circumstances  of  the  case  into  consideration,  we  think 

that  no  agreement  existed;  but  we  think  that  there  was 

an  ascertained  claim  or  demand  before  the  bankruptcy, 

from  which  the  bankrupt  was  discharged  by  his  certificate ; 

and,  consequently,  that  this  rule  for  his  discharge  out  of 

custody  must  be  made  absolute. 

Rule  absolute,  on  the  certificate  being  inroUed. 


Rayenscroft  p.  Wise,  Anderson,  D.  S.  Wylie,  and 
S.  Wylie. 

M.NDEBITATUS  assumpsit  for  wages,  as  master  of  a  in  an  action  of 

certain  vessel  for  the  defendants,  and  on  their  retainer;  Jj^S^*^thc 

there  were  also  counts  for  work  and  labour,  the  money  master  of  a 

counts,  and  account  stated.   Plea — the  general  issue,  with  agaimt  A.,  w,, 

^  r       s.     IT  -D.  &  W,,  and 

nonce  Ot  set*Ott.  g^  j^.,  the  plain- 

At  the  trial  before  BoUand,  B.,  at  the  last  Lent  As-  tiff  proved  a 

'        '  ^  contract  In  the 

sizes  for  the  county  of  Chester^  the  plaintiff  proved  the  handwnUng  of 
defendant  Wise^s  handwriting  to  a  contract,  signed  An-  w\  ^^Co,,  by' 
dersm^  Wise  %  Co.,  by  which  it  was  agreed  between  those  JjJefhrwL  en- 
persons  and  the  plaintiff,  that  the  latter  should  com-  gaged  as  mat- 
mand  the  brig  "  Indian,'  at  the  yearly  wages  of  100/.,  tei,  at  a  yearly 
with  several  allowances  therein  mentioned.  There  was  no  IJ^roVed^ser-" 
date  to  the  airreement ;  but  the  plaintiff  proved  that  he  ^^  ""^/'  ^« 

^  *  *  contract  tor  le- 

faad  been  in  the  command  of  the  "  Indian  '*  for  several  verai  years;  and 

be  then  put  in 
a  rule  to  pay 
into  Court  a  sum  of  money  which  was  not  equal  to  the  amount  of  the  wages.  It  appeared, 
oo  the  part  of  the  defendants,  that  D.  SU  W»  was  not  a  member  of  the  firm  of  ^.,  W.,  if  Co.,  and 
waa  not  an  owner  of  the  ship  in  question.  The  defendant,  in  the  course  of  hu  case,  went  into  ac- 
counts including  a  variety  of  items,  being  disbursements  on  ship's  account,  on  the  one  hand,  and 
items,  to  the  credit  of  the  owners,  on  the  other: — Held,  that,  under  the  circumstances,  the  whole 
aceoont  was  referable  to  one  contract,  and  that  the  four  defendants,  having  paid  money  into  Court, 
were  precluded  from  setting  up,  that  one  of  the  defendants,  D*  S.  W.,  was  not  a  party  to  the  con- 
tract. 
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Bxeh.  ^  PUat.  years,  until  he  was  dismissed  by  Anderson,  Wise,  Sf  Co., 
V     ^'  .    by  a  letter  which  was  proved.    The  plaintiff  then  put  in  a 

Ravbn«ciioft  rule  to  pay  61/.  into  Court.  On  the  part  of  the  defien- 
.^^^^  dants  it  was  contended  that  the  plaintiff  must  be  nonsuited 
on  this  evidence;  and  it  was  submitted  that  payment  of 
money  into  Court  on  an  indebUatue  count  would  not,  un- 
der the  circumstances,  make  out  a  primd  facie  case  against 
the  four  defendants.  The  learned  Judge  reserved  the 
point;  and  the  defendants  then  proved  that  the  defendant 
D,  S.  Wylie  was  not  a  partner  at  the  time  of  the  contract, 
or  ever  afterwards,  and  that  he  was  not  an  owner  of  the 
vessel,  his  name  not  having  been  on  the  register  for  some 
time  previous  to  the  plaintiff  taking  the  command  of  the 
vessel.  The  defendants  then  went  into  evidence  of  the 
ship's  accounts  and  disbursements  during  a  long  Indian 
voyage  which  she  had  made  imder  the  command  of  the 
plaintiff.  It  was  ultunately  agreed  that  the  accounts  should 
be  referred,  subject  to  a  motion  to  this  Court  to  enter  a 
nonsuit. 

In  Easter  Term,  John  Evans  obtained  a  rule  to  enter  a 
nonsuit,  against  which  cause  was  now  shewn  by^--- 

Crompion  and  Lloyd. — ^The  payment  of  money  into 
Court  on  a  count  charging  the  four  defendants  as  liable 
to  the  plaintiff  for  wages  as  master  of  a  ship  on  the 
retainer  of  the  defendantsj  coupled  with  the  fact  of  ser- 
vice under  a  contract,  for  the  command  of  a  vessel,  made 
by  the  defendant  Wise,  in  the  name  of  Anderson,  Wise^ 
%  Co.,  was  conclusive,  as  against  the  defendants,  that  they 
were  the  parties  liable  under  that  contract.  Walker  y^Raw^ 
son  (a)  is  expressly  in  point  The  only  difference  is,  that^ 
in  that  case,  it  was  proved  that  another  plaintiff  ought  to 
have  been  joined ;  in  the  present,  it  is  said  that  too  many 
defendants  have  been  joined.    The  same  objection  was 

(a)  JVloody  &  Robinsoo,  250. 


TRINITY  TERM,  4  WILL.  IV.  205 

taken  in  that  case  as  in  the  present ;  and  Seaion  v.  Benedict  Exeh.  ef  Pleat, 
being  cited,   Tindal,  C.  J*,  said,  "  Tlie  present  case  is  ^ 

difieient  from  that  cited.  There,  the  action  was  brought  Ravenscroft 
to  recover  the  price  of  goods  supplied  to  the  defendant's  wissr 
wife;  each  article  might  there  be  treated  as  the  subject  of 
a  separate  contract,  and  the  payment  of  money  might 
therefore  admit  a  liability  as  to  some  articles,  and  leave 
others  disputed.  But,  here,  if  the  defendant  is  liable  in 
respect  of  any  of  the  work  done,  he  is  liable  in  respect  of 
the  whole  of  the  work,  for  the  contract  was  one ;  and  the 
only  question  is,  whether  it  was  made  with  the  plaintiff 
alone,  or  with  the  plaintiff  and  Bvrgeis  jointly.  Now,  the 
defendant,  being  sued  by  the  plaintiff  alone,  pays  money 
into  Court,  and  thereby  admits  that  he  is  content  to  treat. 
the  contract  as  made  with  the  plaintiff  only^  I  certainly, 
therefore,  shall  not  nonsuit  the  plaintiff,  but  the  defen* 
dant  shall  have  leave  to  move  if  he  pleases."  It  was  not 
thought  worth  while,  in  that  case,  to  move  on  the  point 
reserved.  It  is  submitted  that  the  correct  rule  is,  that 
payment  of  money  into  Court  admits  conclusively  every 
thing  which  it  would  have  been  necessary  to  prove  to  have 
recovered  that  sum.  If  there  be  only  one  entire  con* 
tract  to  which  the  payment  must  be  refeirred,  that  is  ad* 
mittedy  whatever  be  the  form  of  declaration.  If  there  be 
diffearent  items  under  different  contracts,  payment  into 
Court  as  to  some  items  does  not  admit  the  others,  of  pre- 
vent the  defendant  from  disputing  them«  It.  is  true  that 
there  are  passages  in  some  of  the  recent  cases,  where 
a  pajrment  of  money  on  the  indebitaiug  counts  is  spoken  of 
at  having  a  different  effect  from  that  of  a  paymenton  &  count 
upon  a  special,  contract.  But  these  are  all  cases  where  the 
contract  has  been  divisible.  In  indebitalus  aeeumpsiit  it 
is  consistent  with  the  form  of  the  count  that  the  contract 
nay  have  been  an  entire  contract,  or  may  have  been  di- 
visible. If  it  appears  on  the  evidence  to  have  been  one, 
the  payment  of  money  into  Court  precludes  the  defen- 
dants from  disputing  that  contract.     That  was  the  dis- 
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EzeJL  4  PUas,  tinction  taken  by  Gaselee,  J.,  in  Seaiony.  Benedict;  and 
,   ^^'  ^     that  is  the  way  in  which  Lord  Chief  Justice  Tindal  ex- 

Ravemscroft  plains  that  case  in  Walkers.  Rawson.  In  indebitatus  as^ 
Wise  sumpsit,  it  often  happens  that  a  party  is  liable  upon  one 
contract,  and  not  upon  another,  both  of  which  are  con- 
tained in  the  general  count  As  in  indebitatus  assumpsit 
for  goods  supplied,  where  there  has  been  a  sum  paid  into 
Court,  and  on  the  evidence  it  appears  that  the  goods  sup- 
plied were  partly  necessaries  and  suitable  to  the  condition 
of  the  wife  of  the  defendant,  and  partly  not,  it  would  be 
very  strange  if,  because  he  had  paid  money  into  Court  for 
what  he  was  liable,  that  he  should  be  bound  for  that  which 
the  wife  had  no  authority  to  make  him  liable  for.  So,  in 
the  case  of  any  other  agent,  the  payment  of  money  into 
Court  would  not  shew  that  theparticular  person  was  agent 
on  all  the  occasions,  though  he  might  be  in  the  one  to 
which  the  payment  had  reference.  So,in  Long  v.  Gre- 
ville  (a),  one  part  of  the  demand  under  the  general  count 
might  be  barred  under  the  Statute  of  Limitations,  and 
the  other  not,  the  allegation  in  the  count  being  divisible. 
It  would  be  very  unjust,  if,  admitting  one  of  a  number 
of  items  to  be  due,  should  preclude  the  defendant  from 
shewing  that  he  has  a  defence  as  to  other  items.  Meagher 
V.  Smith  (&)  shews  that  the  circumstances  of  the  case  are 
to  be  taken  into  consideration,  to  see  whether  there  is  only 
one  entire  contract,  in  which  case  the  payment  intoCourt 
admits  the  contract;  or  whether  the  contract  is  divisible. 
The  difficulty  in  that  case  was  as  to  applying  the  rule,  but 
the  principle  was  admitted.  The  evidence  given  by  the 
defendant  does  not  alter  the  case,  for  wherever  the  rule  ap- 
plies it  is  conclusive.  Bulwer  v.  Home  (e).  They  were 
then  stopped  by  the  Court. 

John  Evans  and  John  Jervis,  in  support  of  the  rule. — 

(a)  3  B.  &  C.  10;   4  D.  &  R.      &  Man.  449,  S.  C. 

632.  (c)  1  Ncv.  &  M.  117;   4  B.  & 

(b)  4  B.  &  Adol.  673;   1  Nev.      Adol.  132. 
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A  payment  of  money  into  Court,  on  a  declaration  of  this  ^*eh.  of  PUatj 
nature,  does  not  fix  all  the  defendants  with  a  liability  on  ^ 

a  contract  entered  into  by  some  of  them  only*  If  so,  de«  Raybnmroft 
fendants  might  be  charged  to  any  amount  on  contracts  wns. 
which  they  had  never  entered  into,  if  one  of  the  number 
had  done  so.  The  rule  is,  that  payment  of  money  into 
Court,  on  a  count  in  indebitatus  assumpsit,  admits  only  a 
liability  to  the  extent  of  the  money  paid  in.  That  is  the 
effect  of  the  recent  decisions.  In  Tidd*s  Practice  {a)  it  is 
said,  that  it  is  considered  as  paid  before  action  brought, 
and  is  if  struck  out  of  the  declaration.  So,  in  Meagher 
V.  SmUh,  it  is  said,  by  Parke,  J.,  to  operate  only  as  a  pay- 
ment before  action  brouglit,  which  certainly  would  only 
conclude  the  party  to  that  amount.  In  lldd^s  Practice  it 
is  also  said  (6),  **  But  payment  of  money  into  Court  ge- 
nerally upon  a  declaration  containing  a  count  on  a  policy 
of  assurance  and  the  money  counts  is  only  an  admission  of 
the  contract,  but  does  not  preclude  the  defendant  from 
disputing  his  liability  beyond  such  payment.'*  [Lord 
Lyndkurst,  C.  B. — The  difference  between  a  payment  to 
the  jmrty  before  action  brought  and  a  payment  into 
Court  is,  that  the  former  is  only  primd  facie  evidence, 
the  latter  is  conclusive.]  Blackburn  v.  Scholes  (c)  was 
an  action  of  indebitatus  assumpsit  for  goods  sold,  and 
5L  was  paid  into  Court.  Particulars  of  the  plaintiff^s 
demand  had  been  given,  by  which  it  appeared  that 
the  action  was  brought  to  recover  the  price  of  ninety- 
ibur  bags  of  cotton  wool,  sold  for  the  plaintiff*  to  the 
defendants  by  Messrs.  JiT^iiyoit  %  Co.  It  appeared  in  evi- 
dence that  Messrs.  Kenyan  %  Co.  had  sold  the  ninety-four 
bags  to  the  defendants  in  one  lot.  It  was  objected  that  it 
was  necessary  to  prove  the  plaintiffs'  property  in  the  goods; 
tbe  plaintiffs'  counsel  contended  that  it  was  admitted 


(a)  8th  edit  675.  (6)  Id.  676;  2  M.  &  S.  106. 

(c)  2  Campb.  340. 
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Stck.  ff  Ptett,  by  the  payment  of  money  into  Court,  and  it  was  said  that 
-*    the  goods  were  all  sold  at  one  time,  and  that  the  defen- 

RAvmioBovt  dants  could  not,  after  paying  money  into  Court,  dispute 
Wistf.  the  property  being  in  the  plaintiiE  On  the  part  of  the 
defendant,  however,  the  distinction  between  a  payment  on 
a  general  and  a  special  count  was  taken;  and  Lord  EUen-^ 
boroufirh  ruled  that  the  plaintiff  was  bound  tO' prove  that 
the  goods  were  his  property.  [Lord  Lyndhurst^  C.  B. — 
The  brokers  in  that  case  sold  the  goods  in  their  own  name. 
It  did  not  follow  that  all  which  they  sold  in  one  lot  be- 
longed to  the  same  person;  payment  of  money  into  Court 
did  not,  therefore,  admit  that  the  property  in  the  whole 
lot  was  in  the  plaintiff.]  In  the  present  case,  besides  the 
question  as  to  wages  arising  out  of  this  contract,  there 
was  along  account  of  disbursements  during  the  voyage  for 
many  years.  The  dispute  in  the  cause  wa&  on  these  dis- 
bursements, consisting  of  a  variety  of  itenls,  and  not  upon 
the  question  of  wages,  which  were  allowed  and  settled  in 
account.  The  defendants  had'  surely  a  right  to  shew  that 
they  were  not  the  parties  liable  fo^  such  disbursements. 
\IiMtiL  Lffndhur9^9  C.  B« — The  plaintiff  was  the  captain  of 
a- ship  on  a  long  voyage,  atld  during  that  voystge  he  laid 
oat  money ;  his  duty  was  the  result  of  the  contract  proved, 
and  all  the  money  laid  out  was  referable  to  it.  Suppose 
I  employ  a  man  to  do  woriw,  he  may  split  it  into  a  thou* 
sand  items;  but,  as  against  me,  it  is  all  under  one  con* 
tract,  although,  with  regard  to  the  persons  he  employs, 
there  may  be  a  variety  of  disbursements.]  In  Zoii^ 
V.  Grevitle  (a),  payment  of  money  into  Court  was  held 
not  to  preclude  the  defendant  from  settirig  up  the  Sta- 
tute of  Limitations;  and  the  Court  said,  "here  no  spe- 
cial contract  is  set  out  The  dedaration  only  stated,  that 
so  much  money  was  due.  The  payment  of  money  into 
Court  was  equivalent  to   saying  so  much  is  due,  and 

(fl)3B.&C.10. 
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no  more.**    [Lord  Lyndkwrsi,  C,  B. — ^That  was  a  case  of    ^c^  V  ^^^p 

many  contracts.    It  wanted  that  which  exists  in  the  pre-  - 

settt  case— 4he  drigint(l*60ntraet;  whtch  ties  Und  1>indd  ^e   RAvstrscRorT 

whole  together.    In  Long  v.  GreviUe^  they  were  all  seve-        wise. 

tiA  -The  qttc^h  Ih  this  Wse  ts;  whether  dii^ dne  Vas 

bound  to  pay  under  the  contract;  if  one  was,  all  were ;  for 

they  ha?e  HS^piOd  toioney  ihtb^  Cbufti  arid  nbhfe  6f  them 

U!e  liable,  except' ti^n^th^  Tooting  of  thi« '  contt^ScX.    All 

that  WS»  dbhe'h^Ve  ^ai^  doriebjrthe  plaibtitrih  his  l^itua- 

tion  of  dtptirih;  whiedidr  "j^otlerly  ot'iiil{)ro]perly  is  a  ques- 

fld6>Mt  thii  ale^ft^J    In  MeajgMsrv.'Sndih,  \!h6Te  was  a 

niiity  of(xmtkct;^butthd  Ckli^^'heveftheless,  thought  that 

ih^  dtefoida^t^atf  not  b6nctfided  as  td'hls  liabilltyiiy  pay- 

m^fnt'bf  mbnejr  ihtoCoui*t  dh  a  ^heml  iHaeKMiu  douiit/ 

'  BoL^LkHD/B.  (a),  alteir  stating  the  &cts  of  the  case,  pro- 
ceeded as  follows : — ^The  present  application  is  to  enter  a 
nonsuit  i  and  it  is  objected  6n'the  part  of  these  defen- 
dants, that  pkyment  iUtb^CdiiH  on  an  tfod^fttto/tt^  count 
does  not  bind  the  defendants  beyond  the  amount  of  the 
money  so  paid'  inf."  K  appeared  to  me  at  the  trial  that 
this  was  one  entire  contract,  made  between  the  owners  on 
thl^  One  hattid/  aitad  th^  feaplaiM  on*  the  other;' and  I  have 
remldMd'bf  that  ajfikddti  tHrc/tfghdutth^  argument/  There 
was  Kid  ekinl  made  ^n  th^  paSft  of  tAe  plaintiff  of  any  thing 
which  didnot s^peftaih td hliflhi the chatactetof  capt^iri. 
The  claim  consisted  entirely  of  wages  and  disbursements 
alleged  t6%^  itiade  on  account  of  the  ship.  The  contest 
was,  whether  the  owners  were  chargeable  with  those  dis- 
bursements, or  whether  the  captain  must  be  taken  to  have 
paid  them  out  of  his  own  individual  monies.  It  appears 
to  me,  therefore,  that  the  whole  matter  in  dispute  was  re- 
ferable to  one  contract  only,  and  that,  by  the  payment 

(«)  Lord  Lyndhurtt^  G.  B.,  had  left  the  Court. 
VOL.  I.  p  c.  If.  R. 
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Xxek.  cfpuat.  Into  Courts  tfaeae  defendants  have  admitted  that  they  were 
1834 
v«..^^«Jp^    parties  to  that'contraict*    J  am  therefore  of  opinion,  that 

^AVBuscaofT  the  ptedent  rule  for  entering  «  nonsuit  must  be  discharged. 

WiSB. 

Alperson^  B. — ^I  am  of  the  same  opinion.  The  mo* 
ment  that  it  appears  that  there  was,  in  point  of  (act, 
but  one  contract,  the  payment  of  money  into  Court  ad- 
mits the  defendants  to  be  parties  to  that  contract.  In  the 
case  of  a  general  count,  proof  that  there  is  only  one  con- 
tract places  the  party  in  the  same  situation  as  if  the 
contract  were  stated  specially  on  the  face  of  the  declara- 
tion, and  then  the  payment  of  money  into  Court  admits 
such  contract,  leaving  it  open  to  dispute  whether  any 
thing  is  due  on  the  contract  beyond  the  money  paid  into 
Court*  In  the  present  case,  proof  was  given  that  there  was 
only  one  contract  to  which  the  payment  into  Court  could 
be  referred;  audit  follows,  that  the  defendants  were  only 
at  liberty  to  dispute  whether  any  thing  beyond  the  money 
pud  into  Court  was  due  under  that  contract. 

GuRKEY,  B. — ^If  these  defendants  had  intended  to  dis- 
pute their  liability,  they  should  not  have  paid  money  into 
Court.  They  contended,  at  the  trial,  that  they  were  not 
liable  at  all.  That  defence,  under  the  circumstances  of 
the  case,  was  perfectly  inconsistent  with  the  payment  of 
money  into  Court.    The  rule  must  be  discharged* 

Rule  discharged. 
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E*eh.  of  Pleas, 
1834. 


Bright  v.  Walker. 

V/ASE. — ^The  first  count  of  the  declaration  stated,  Where  a  way 
that  whereas  the  plaintifi^,  before  and  at  the  time  of  the  advewe^iy  aad 
committinfir  of  the  grievance  by  the  defendant  as  here-  ^^er  a  claim  of 

^  °  -^  nght,  for  more 

inafler   mentioned,  was  and  from   thence  hitherto  hath  than  twenty 
been  and  still  is  lawfully  possessed  of  a  certain  wharf,  in  the  possession 
close,  and  premises,  with  the  appurtenances,  situate,  lying,  jliVunder^a" 
and  being  in  the  county  of  Worcester,  and  by  reason  thereof  *«*»®  ^^^  *^'«» 

.     **  ^  ^  ^  /    granted  by  the 

the  said  plaintiff,  during  all  the  time  aforesaid,  otight  to  Bishop  of  ^or> 
have  hadf  and  stilt  of  right  ought  to  have,  a  certain  way  tbafunder  the' 
from  the  said  wharf,  close,  and  premises,  into,  through,  J*^'^^?  ^''' 
and  along  a  certain  close,  and  from  thence  into,  through,  user  gave  no 

11  •  ^  1   .  .      right  as  against 

and  along  a  certam  road  or  way  unto  and  into  a  certain  the  bishop,  and 
common  king*s  highway,  and  so  from  thence  back  again  ^^e  see!  ^ 
from   the   said  king's  highway  into,  through,   and  along    HeidaUoy 
the  said  road  or  way,  into,  through,  and  along  the  said  user  could  not 
close,  unto  and  into  the  said  wharf,  close,  and  premises  f^n*t%*per- 
respeciively,  so  in  the  possession  of  the  said  plaintiff,  for  «<>"»  paving  es- 
himself  and  his  servants  on  foot,  and  with  horses,  mares,  in  qw,  it  gave 
and  geldings,  carts  and  waggons,  and  other  carriages,  to  gainst  the  lessee 
go,  return,  pass,  and  repass  every  year,  and  at  all  times  cSLtng^^e'J* 
of  the  year,  at  his  and  their  free  will  and  pleasure,  as  to  the  *»»"»  *"<^  ^*>a'  "^ 

,  ^  ■  title  was  gained 

said  wharf,  close,  and  premises,  with  the  appurtenances,  of  byanuserwhich 

the  said  plaintiff  belonging  and  appertaining ;  yet  the  said  ▼iiid^titfrL* 

defendant,  well  knowing  the  premises,  but  wrongfully  and  S^°*'  ****. 

unjustly  contriving  and  intending  to  injure  the  said  plaintiff  pennanendy 
•      i_       1     1     IP  1  1.1.  #.1  11  /•     affect  the  see. 

in  that  behalf,  and  to  deprive  him  of  the  use  and  benefit    The  declaration 

of  his  said  way,  whilst  he,  the  said  plaintiff,  was  so  pos-  S'%he'abo°e*^* 
sessed  of  his  said  wharf,  close,  and  premises,  with  the  ™/nt»<''>ed  right 

'  *^  '  of  way  alleged 

appurtenances  as  aforesaid,  to  wit,  on,  &c.  and  on  divers  that  the  plaintiff 

was  possessed  of 
^  a  certain  wharf, 

close,  and  premises,  and  by  reason  thereof  ought  to  have  had,  and  still  of  right  ought  to  have, 
a  certain  way  from  this  wharf,  close,  and  premises  into  &c.  (describing  the  way),  as  to  the 
■»id  wharf  and  premises  belonging  and  appertaining: — Held,  that  the  declaration  was  sufficient, 
And  Oiat  the  way  might  be  claimed  as  appurtenant  to  the  plaintiff's  possession  of  the  land  at 
Use  time  of  the  ii\|ury  committed. 

VOL.  I.  Q  C.  M*  »• 
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Exck.rfPkas,  other  days  and  times  between  that  day  and  the  commence- 
V  ^  .^  xnent  of  this  suit  in  the  county  aforesaid^  wrongfully  and 
Bright  injuriously  placed  and  erected>  and  caused  to  be  erected  and 
Walker.  built,  divers,  to  wit,  five  gates  in  and  across  the  said  way ; 
and  put  and  placed,  and  caused  and  procured  to  be  put 
and  placed,  divers  large  quantities  of  posts,  planks,  wood, 
and  timber  in  the  said  way,  and  kept  and  continued  the 
said  gates  so  put,  placed,  and  erected  in  and  across  the 
said  way  as  aforesaid,  and  also  the  said  other  posts,  planks, 
wood,  and  timber,  in  the  same  way  as  aforesaid,  for  a  long 
space  of  time,  to  wit,  from  thenceforth  hitherto,  and 
thereby,  during  all  the  time  aforesaid,  the  said  way  was 
and  still  is  greatly  obstructed  and  stopped  up.  By  means 
whereof,  &c.  the  said  plaintiff  could  not  enjoy,  &c.  &c. 
There  were  two  other  counts  similar  to  the  first. — The 
defendant  pleaded  the  general  issue. 

At  the  trial,  before  Gurnet/,  B,,  at  the  Worcester 
Summer  Assizes,  1833,  it  appeared  that  the  way  claimed 
was  from  a  wharf  in  a  close  called  Cliff  Meadow,  which  ad- 
joined the  river  Severn,  through  a  meadow  called  Eacham 
Meadow,  over  a  close  called  the  Acre,  where  the  obstruc- 
tion took  place,  into  a  public  highway ;  that  the  Cliff  and 
Eacham  Meadow  vf ere,  in  the  year  1805,  demised  by  the 
then  Bishop  of  Worcester,  to  a  Mr,  Alderman  Davis, 
for  three  lives.  In  the  year  1809,  a  person  of  the  name 
oi  Roberts,  under  whom  the  plaintiff  claimed,  purchased 
the  leasehold  interest  in  both  the  meadows  from  Davis, 
and  established  a  large  brickwork  in  Cliff  Meadow.  He 
then  made  an  opening  or  carriage  road  out  of  Cliff 
Meadow  into  Eacham  Meadow,  and  by  that  road  carried 
the  bricks  through  the  piece  called  the  Acre  into  the 
highway.  At  that  time  the  Acre,  now  the  property  of  the 
defendant,  belonged  to  a  person  named  DaUow,  and  he, 
in  the  month  of  April,  181 1,  erected  a  gate  in  the  Acre  to 
prevent  Roberts  from  carrying  bricks  from  the  Cliff  Meadow 
through  the  Acre,  and  locked  up  the  gate ;  Roberts  brok^ 
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the  gate  down,  and  he  and  the  plaintiff  who  claimed  under  Etch,  of  PUat, 
him  continued  to  carry  bricks  without  interruption  until 
Jpril,  1838,  when  the  defendant,  who  had  purchased 
Dallows  interest  in  the  Acre^  put  up  a  gate  across  the 
road,  and  locked  it  up,  and  this  action  was  brought  for 
that  obstruction.  It  appeared  that  ^hexi  Roberts  &tsX  pur- 
chased Davids  interest  in  the  JBacAaoi  and  Cliff  Meadows^ 
there  was  a  road  through  the  Acre  to  the  Eac/tam  Mea* 
dow,  but  no  communication  between  the  Eacham  and  the 
CUff  Meadow;  but  the  road  to  the  latter  was  by  a  place 
called  Grimley  Stile;  and  the  defendant  contended  that 
the  plaintiff  had  a  right  to  use  the  road  through  the  Acre 
to  the  Eacham  Meadow  only,  and  had  no  right  to  use  it  to 
the  CUff  Meadow.  The  plaintiff  on  the  contrary  insisted 
that  he  had  acquired  a  right  of  way  to  the  Cliff  Meadow 
by  uninterrupted  enjoyment  for  more  than  twenty  years. 
The  plaintiff  obtained  a  verdict  with  51.  damages;  the  jury 
finding  that  there  had  not  been  any  grant  of  a  right  of 
way  by  the  bishop,  but  that  the  plaintiff  and  Roberts  had 
actually  enjoyed  the  way  without  interruption  for  more  than 
twenty  years.  The  learned  Judge  gave  the  defendant 
leave  to  move  to  enter  a  nonsuit;  and,  in  Michaelmas  Term 
last,  /2.  V.  Richards  obtained  a  rule  accordingly  on  two 
grounds : — Firsts  that  the  right  of  way  was  not  made  out  by 
the  evidence;  and,  secondly ^  that  it  was  not  properly  de- 
scribed in  the  declaration. 

LtudloWf  Serjt.,  and  Whatley  shewed  cause. — The 
plaintiff  acquired  a  right  tp  the  way  in  question  by  the 
uninterrupted  enjoyment  for  twenty  years,  and,  although 
the  bishop  as  the  reversioner  may  not  be  barred,  the  right 
is  good  as  against  the  lessee.  By  the  2  &  S  Will.  4, 
c  7I9  s.  2,  it  is  enacted  that  ^'  no  claim  which  maybe  law- 
fully made  at  the  common  law  to  any  way,  &c.  to  be  enjoyed 
or  derived,  upon,  over,  or  from  any  land  of  the  king,  &c., 
or  being  the  property  of  any  ecclesiastical  or  lay  person  or 

q2 
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Exch.  of  Pleat,  body  corporate,  when  such  way  shall  have  been  actually 
v^..^^.J.-/  enjoyed  by  any  person  claiming  a  right  thereto,  without 
Bright  interruption,  for  the  full  period  of  twenty  years,  shall  be 
\^ALKEB.  defeated  or  destroyed  by  shewing  that  such  way  was  first 
enjoyed  at  any  time  prior  to  such  period  of  twenty  years; 
but  that  nevertheless  such  claim  may  be  defeated  in  any 
other  way  in  which  the  same  is  now  liable  to  be  defeated  ;** 
so  that  the  right  of  way  acquired  by  user  is  saved  out  of 
the  operation  of  that  act.  Here,  it  is  not  necessary  to 
contend  that  the  bishop  would  be  barred,  because  he 
might  say  that  he  was  not  bound  by  the  act  of  his  lessee. 
That  question  would  only  arise  at  the  expiration  of  the  term 
when  the  bishop  came  into  possession.  It  was  observed 
by  Mr.  Baron  Bayley^  when  this  rule  was  moved  for,  that 
the  user  during  the  term  might  bind  the  party  in  posses- 
sion, though  not  the  reversioner.  But  the  defendant 
cannot  set  up,  that  the  right  of  way  claimed  is  not  good 
as  against  the  reversioner.  Here,  as  against  the  de- 
fendant and  the  person  under  whom  he  claimed^  there 
was  an  uninterrupted  adverse  enjoyment  of  this  way  for 
more  than  twenty  years,  and  the  statute  in  such  cases  gives 
the  right  absolutely. 

The  second  question  is,  whether  this  right  of  way 
is  properly  stated  in  the  declaratioil.  It  is  submitted 
that  it  clearly  is.  In  all  the  counts  the  plaintiff  claims 
the  right  of  way  by  reason  of  his  possession  of  the 
land.  The  right  is  connected  with  the  possession,  and 
though  not  strictly  appertaining  it  is  suflSciently  so  to 
support  the  counts.  In  Mr.  Serjt.  Williams^s  note  to 
Coryton  v.  Lithebye  (a),  he  says,  that,  in  an  action  for 
disturbance  of  a  way,  it  is  suflScient  to  declare  that  the 
plaintiff  was  possessed  of  and  in  an  ancient  messuage, 
called  C,  by  reason  whereof  he  had  and  ought  to  have  a 
way  through  and  over  the  defendant's  land;  and  that  the 

(a)  2Saund.  114. 
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defendant  stopped  it  up  and  obstructed  the  plaintiff  in  the  -£•*<?*•  of  Pleat, 

use  of  it.     (They  also  cited  Barlow  v.  Rhodes  {a\  and 

WhaUey  v.  Tompson  (6).)    But  even  if  it  be  wrongly  laid, 

that  is  ground  for  arresting  the  judgment  and  not  for  a 

nonsuit. 

JL  V.  Richards  and  Whaieley^  conird* — The  land,  over 
which  this  way  is  claimed,  being  held  under  a  lease  for 
lives  under  the  see  of  Worcester,  it  is  quite  clear  that,  be- 
fore the  recent  statute,  user  would  not  have  created  a  right 
against  the  bishop  as  the  reversioner.  Independently  of 
the  late  statute,  the  user  of  a  way  for  twenty  years  would 
not  have  given  a  right  even  as  against  a  lay  reversioner, 
if  it  took  place  during  the  occupation  of  a  tenant. 
If  user  were  to  be  held  conclusive  as  against  the  lessee, 
these  ecclesiastical  leases  being  generally  for  a  long 
term,  it  would  very  often  be  impossible  to  shew  how 
or  when  the  way  came  first  to  be  used,  and  such  user 
might  so  become  a  bar  against  the  bishop.  A  grant  of 
way  could  not  in  a  case  of  this  kind  be  presumed.  In 
Barter  v.  Richardson  (e),  where  lights  had  been  enjoyed 
for  more  than  twenty  years  contiguous  to  land,  which 
within  that  period  had  been  glebe  land,  but  was  conveyed 
to  a  purchaser  under  the  55  Geo.  3,  c.  147 ;  it  was  held 
that  no  action  would  lie  against  such  purchaser  for  build- 
ing so  as  to  obstruct  the  lights ;  inasmuch  as  the  rector, 
who  was  tenant  for  life,  could  not  grant  the  easement ;  and 
therefore  no  valid  grant  could  be  presumed.  Lord  Ten-- 
ierden  there  says:  **  Admitting  that  twenty  years'  uninter- 
rupted possession  of  an  easement  is  generally  sufficient  to 
raise  the  presumption  of  a  grant,  in  this  case,  the  grant,  if 
presumed,  must  have  been  made  by  a  tenant  for  life,  who 
had  no  power  to  bind  his  successor."  And  in  Runcorn  v. 
Doe  {d)y  it  was  held  that  an  adverse  possession  of  twenty 

(«)   1  C.  &  M.  439.  (c)  4  B.  &  Aid.  679. 

(6)   1  B.  &  P.  371.  (rf)  5  B.  &  C.  696. 
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Exch.  of  Pieas,  years  is  not  a  bar  to  a  rector  or  vicar,  except  against  the 
the  same  incumbent  who  submitted  to  such  possession. 
On  the  true  construction  of  the  recent  act  the  defendant 
is  entitled  to  use  any  argument  which  might  hereafter 
avail  the  bishop.  Secondly,  the  declaration  is  insufficient. 
The  first  count  lays  the  way  as  appurtenant  to  the  plain- 
tiff's wharf  and  premises^  but  it  is  not  appurtenant. 
[Parke,  B. — It  is  appurtenant  at  the  time  of  the  injury  of 
which  the  plaintiff  complains.  There  is  no  difficulty 
about  the  declaration.  That  is  sufficient.  We  must  take 
time  to  consider  the  point  as  to  the  recent  statute,  as  that 
is  a  question  of  considerable  importance.] 

Cur,  adv.  tndt 

On  a  subsequent  day  in  this  term,  the  judgment  of  the 
Court  was  delivered  by — 

Parke,  B. — This  was  an  action  on  the  case  for  ob- 
structing a  way  to  the  plaintiff's  wharf,  which  was  tried 
before  my  Brother  Gumey  at  the  last  Summer  Assizes  at 
Worcester y  when  a  verdict  passed  for  the  plaintiff,  with 
liberty  to  move  to  enter  a  nonsuit  on  two  grounds— ;/Er«/, 
that  the  plaintiff's  title  to  the  right  of  way  was  not  made 
out  by  the  evidence;  and,  secondly,  that  it  was  not  pro- 
perly described  in  the  declaration.  On  shewing  cause, 
the  second  objection  was  disposed  of  by  the  Court;  and 
the  only  point  now  to  be  considered  is,  whether  the 
right  of  way  was  established. 

The  way  claimed  was  from  a  wharf  in  a  close  called 
Cliff  Meadow,  through  Eacham  Meadow,  over  the  locus  in 
quo  called  the  Acre,  where  the  obstruction  took  place,  into 
a  public  highway.  Cliff  a.nd  Eacham  Meadows  were  held 
under  the  Bishop  of  Worcester,  by  a  lease  for  three  lives, 
granted  in  1805  to  Alderman  Davis.  In  1809,  Roberts 
purchased  the  leasehold  interest  from  Davis,  and  began 
to  make  bricks  in  Cliff  Meadow,  and  carried  them  through 
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Eaeham  Meadow  and  the  Acre  into  the  highway.  In  ISl  1,  Exeh,  of  Pleats 
Dallow,  the  then  occupier  of  the  Acre,  and  the  assignee  of 
a  lease  for  four  lives  under  the  Bishop  of  the  close  called 
the  Acrej  put  up  a  gate  to  obstruct  Roberts  in  carrying 
bricks.  Robertshroke  it  down;  and  he  and  the  plaintiff, 
who  claimed  under  him,  continued  to  carry  bricks  over  the 
Acre  without  interruption  for  more  than  twenty  years, 
when  the  defendant  claiming  as. assignee  of  the  Bishop's 
lease  under  DaUow  obstructed  the  way,  and  for  that  ob- 
struction the  action  was  brought.  No  proof  was  given  on 
either  side  that  either  of  the  original  leases  had  been  sur* 
rendered;  and,  therefore,  the  case  must  be  considered  as 
if  both  had  continued  to  the  time  of  the  obstruction. 
The  jury  found— ;){r«/,  that  they  would  not  presume  any 
grant  of  right  of  way  by  the  bishop;  and,  secondly ^  that 
the  plaintiff  and  Roberts  had  actually  enjoyed  the  way 
without  interruption  for  more  than  twenty  years;  and 
the  only  question  is,  whether  such  an  enjoyment  gives 
to  the  plaintiff  a  right  of  way  over  the  defendant's  close, 
$o  as  to  enable  him  to  maintain  this  action.  And  this  de- 
pends upon  the  construction  of  the  act  of  the  £  &  3 
}ViU^4f,  c.  71^  and  particularly  section  2. 

For  a  series  of  years,  prior  to  the  passing  of  this 
act,  Judges  had  been  in  the  habit,  for  the  furtherance 
of  justice  and  the  sake  of  peace,  to  leave  it  to  juries 
to  presume  a  grant  from  a  long  exercise  of  an  incor- 
poreal right,  adopting  the  period  of  twenty  years  by 
analogy  to  the  Statute  of  Limitations.  Such  presumptions 
did  not  always  proceed  on  a  belief  that  the  thing  presumed 
bad  actually  taken  place;  but,  as  is  properly  said  by 
Mr*  Siarkie  ia  bis  excellent  Treatise  on  Evidence,  Vol.  2, 
p.  669,  "  a  technical  efficacy  was  given  to  the  evidence 
of  possession  beyond  its  simple  and  natural  force  and 
operation  ;*'  and  though  in  theory  it  was  presumptive  evi* 
dence,  in  practice  and  effect  it  was  a  bar.  And  that  learn- 
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Exeh.  ofPkas,  ed  author  observes,  that  so  heavy  a  tax  on  the  consciences 
and  good  sense  of  juries,  which  they  were  called  on  to  in- 
cur for  the  sake  of  administering  substantial  justice, 
ought  to  be  removed  by  the  legislature.  The  act  in  ques- 
tion is  intended  to  accomplish  this  object,  by  shortening  in 
effect  the  period  of  prescription,  and  making  that  posses- 
sion a  bar  or  title  of  itself,  which  was  so  before  only  by 
the  intervention  of  a  jury. 

mt^e  title  of  the  act  is,  *'  For  shortening  the  Time  of 
Prescription  in  certain  Cases.'*  And  it  recites,  that  the 
expression,  "  time  immemorial,**  or  ^*  time  whereof  the 
memory  of  man  runneth  not  to  the  contrary,"  is  now  by 
the  law  of  England  in  many  cases  considered  to  include 
and  denote  the  whole  period  of  time  from  the  reign 
of  King  Richard  the  First,  whereby  the  title  to  matters 
which  have  been  long  enjoyed  is  sometimes  defeated, 
by  shewing  the  commencement  of  such  enjoyment,  which 
is  in  many  cases  productive  of  inconvenience  and  in- 
justice. It  then  proceeds  to  enact  in  the  second  section, 
that  "  no  claim  which  may  be  lawfully  made  at  the  common 
law,  by  custom,  prescription,  or  grant,  to  any  way  or  other 
easement,  or  to  any  watercourse,  or  the  use  of  any  water, 
to  be  enjoyed  or  derived,  upon,  over,  or  from  any  land  or 
water  of  our  said  lord  the  king,  his  heirs  or  successors,  or 
being  parcel  of  the  Duchy  of  Lancaster^  or  of  the  Duchy 
of  Cornwall^  or  being  the  property  of  any  ecclesiastical  or 
lay  person,  or  body  corporate,  when  such  way  or  other 
matter  as  herein  last  before  mentioned  shall  have  been 
actually  enjoyed  by  any  person  claiming  right  thereto 
without  interruption  for  the  full  period  of  twenty  years, 
shall  be  defeated  or  destroyed  by  shewing  only  that  such 
way  or  other  matter  was  first  enjoyed  at  any  time  prior  to 
such  period  of  twenty  years;  but,  nevertheless,  such  claim 
may  be  defeated  in  any  other  way,  by  which  the  same  is 
now  liable  to  be  defeated;  and  where  such  way  or  other 
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matter  as  herein  last  before  mentioned  shall  have  been  so  Exeh.  of  PUas, 

1834 
enjoyed  as  aforesaid  for  the  full  period  of  forty  years^  the  ^ 

right  thereto  shall  be  deemed  absolute  and  indefeasible.       Bright 
unless  it  shall  appear  that  the  same  was  enjoyed  by      walxer. 
some    consent    or    agreement   expressly  given   or  made 
for  that  purpose  by  deed  or  writing." 

In  order  to  establish  a  right  of  way^  and  to  bring  the  case 
within  this  section,  it  must  be  proved  that  the  claimant  has 
enjoyed  it  for  the  full  period  of  twenty  years,  and  that 
he  has  done  so  ''  as  of  right/*  for  that  is  the  form  in 
which  by  section  5  such  a  claim  must  be  pleaded;  and  the 
like  evidence  would  have  been  required  before  the  statute 
to  prove  a  claim  by  prescription  or  non-existing  grant. 
Therefore,  if  the  way  shall  appear  to  have  been  enjoyed 
by  the  claimant,  not  openly  and  in  the  manner  that  a  per- 
son rightfully  entitled  would  have  used  it,  but  by  stealth 
as  a  trespasser  would  have  done — ^if  he  shall  have  occa- 
sionally asked  the  permission  of  the  occupier  of  the  land — 
no  title  would  be  acquired,  because  it  was  not  enjoyed,  ''as 
of  right/*  For  the  same  reason  it  would  not,  if  there  had 
been  unity  of  possession  during  all  or  part  of  the  time; 
for  then  the  claimant  would  not  have  enjoyed  "as  of 
right"  the  easement,  but  the  soil  itself.  So  it  must  have 
been  enjoyed  without  inierrupiion.  Again,  such  claim 
may  be  defeated  in  any  other  way  by  which  the  same  is 
now  liable  to  be  defeated;  that  is,  by  the  same  means  by 
which  a  similar  claim,  arising  by  custom,  prescription,  or 
grant,  would  now  be  defeasible ;  and,  therefore,  it  may  be 
answered  by  proof  of  a  grant,  or  of  a  licence,  written  or 
parole  for  a  limited  period,  comprising  the  whole  or  part 
of  the  twenty  years,  or  of  the  absence  or  ignorance  of  the 
parties  interested  in  opposing  the  claim,  and  their  agents, 
during  the  whole  time  that  it  was  exercised.  So  far  the 
construction  of  the  act  is  clear;  and  this  enjoyment  of 
twenty  years,  having  been  uninterrupted,  and  not  defeated 
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Exek,  of  Pleas,  on  any  ground  above  mentioned,  would  give  a  good  title* 
But  if  the  enjoyment  take  place  with  the  acquiescence  or 
by  the  laches  of  one  who  is  tenant  for  life  only,  the  ques- 
tion is,  what  is  its  effect  according  to  the  true  meaning  of 
the  statute  ?  Will  it  be  good  to  give  a  right  against  the 
See^  and  those  claiming  under  it  by  a  new  lease;  or  only  as 
against  the  termor  and  his  assigns  during  the  continuance 
of  the  term ;  or  will  it  be  altogether  invalid  ? 

In  the  first  place,  it  is  quite  clear  that  no  right  is  gained 
against  the  bishop;  whatever  construction  is  put  on  the  7th 
section,  it  admits  of  no  doubt  under  the  8th.  This  section 
provides,  "  That  when  any  land  or  water,  upon,  over,  or 
from  which  any  such  way  or  other  convenient  watercourse 
or  use  of  water  shall  have  been  or  shall  be  enjoyed  or  de- 
rived, bath  been  or  shall  be  held  under  or  by  virtue  of 
any  term  of  life,  or  any  term  of  years  exceeding  three 
years  from  the  granting  thereof,  the  time  of  enjoyment  of 
any  such  way  or  other  matter  as  herein  last  before  men- 
tioned, during  the  continuance  of  such  term,  shall  be  ex- 
cluded in  the  computation  of  the  said  period  of  forty 
years,  in  case  the  claim  shall  within  three  years  next  after 
the  end  or  sooner  determination  of  such  term  be  resisted 
by  any  person  entitled  to  any  reversion  expectant  on  the 
determination  thereof."  It  is  quite  certain,  that  an  enjoy- 
ment of  forty  years  instead  of  twenty,  under  the  circum- 
stances of  this  case,  would  have  given  no  title  against  the 
Bishop,  as  he  might  dispute  the  right  at  any  time  within 
three  years  after  the  expiration  of  the  lease ;  and  if  the 
lease  for  life  be  excluded  from  the  longer  period,  as 
against  the  Bishop,  it  certainly  must  from  the  shorter. 
Therefore,  there  is  no  doubt  but  that  this  possession  of 
twenty  years  gives  no  title  as  against  the  bishopi  and  can- 
not affect  the  right  of  the  See. 

The  important  question  is,    whether  this  enjoyment, 
as  it  cannot  give  a  title  against  all  persons  having  estates 


TRINITY  T£RM|  4  WILL.  IV. 

in  the  locw  in  quo,  gives  a  title  as  aga?n8t  the  lessee  ^'***i^/'^"' 
and  the  defendants  claiming  under  him,  or  not  at  all  ? 
We  have  had  considerable  difficulty  in  coming  to  a 
conclusion  on  this  point;  but,  upon  the  fullest  consider- 
ation, we  think  that  no  title  at  all  is  gained  by  an 
Qser  which  does  not  give  a  valid  title  against  all,  and 
permanently  aifect  the  See.  Before  the  statute,  this  pos- 
session would  indeed  have  been  evidence  to  support  a  plea 
or  claim  by  a  non-existing  grant  from  the  termor,  in  the 
locus  in  quo,  to  the  termor  under  whom  the  plaintiff 
claims,  though  such  a  claim  was  by  no  means  a  matter  of 
ordinary  occurrence;  and  in  practice  the  usual  course  was 
to  state  a  grant  by  an  owner  in  fee  to  an  owner  in  fee.  But 
rince  the  statute,  such  a  qualified  right,  we  think,  is  not 
given  by  an  enjoyment  for  twenty  years.  For,  in  the  first 
place,  the  statute  is  **  for  the  shortening  the  time  of  pre^ 
scripiion  /*  and  if  the  periods  mentioned  in  it  are  to  be 
deemed  new  times  of  prescription,  it  must  have  been  in- 
tended that  the  enjoyment  for  those  periods  should  give  a 
good  title  against  all,  for  titles  by  immemorial  prescription 
are  absolute  and  valid  against  all.     They  are  such  as  abso-  i 

lately  bind  the  fee  in  the  land.  And,  in  the  next  place,  the 
statute  nowhere  contains  any  intimation  that  there  may 
be  difiTerent  classes  of  rights,  qualified  and  absolute — valid 
as  to  some  persons,  and  invalid  as  to  others.  From  hence 
we  are  led  to  conclude,  that  an  enjoyment  of  twenty  years, 
if  it  give  not  a  good  title  against  all,  gives  no  good  title  at 
all;  and  as  it  is  clear  that  this  enjoyment,  whilst  the  land  | 

was  held  by  a  tenant  for  life,  cannot  affect  the  reversion  in  I 

the  bishop  now^  and  is  therefore  not  good  as  against  every 
one,  it  is  not  good  as  against  any  one,  and,  therefore, 
not  against  the  defendant  This  view  of  the  case  derives 
confirmation  from  the  7th  section,  which  provides  as  fol- 
lows : — "  That  the  time  during  which  any  person,  other- 
wise capable  of  resisting  any  claim  to  any  of  the  matters 
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Ezck.  of  Pleas,  before  mentioned,  shall  have  been  or  shall  be  an  infant, 
1834.         .   .  . 

idiot,  non  compos  mentis,  feme  covert,  or  tenant  for  life,  or 

during  which  any  action  or  suit  shall  have  been  pending, 
and  which  shall  have  been  diligently  prosecuted,  until 
abated  by  the  death  of  any  party  or  parties  thereto,  shall 
be  excluded  in  the  computation  of  the  periods  hereinbefore 
mentioned,  except  only  in  cases  where  the  right  or  claim 
is  hereby  declared  to  be  absolute  and  indefeasible.*'  This 
section,  it  is  to  be  observed,  in  express  terms  excludes  the 
time  that  the  person  (who  is  capable  of  resisting  the  claim 
to  the  way)  is  tenant /or  life;  and  unless  the  context 
makes  it  necessary  for  us,  in  order  to  avoid  some  manifest 
incongruity  or  absurdity,  to  put  a  different  construction,  we 
ought  to  construe  the  words  in  their  ordinary  sense.  That 
construction  does  not  appear  to  us  to  be  at  variance  with 
any  other  part  of  the  act,  nor  to  lead  to  any  absurdity. 
During  the  period  of  a  tenancy  for  life,  the  exercise  of  an 
easement  will  not  affect  the  fee:  in  order  to  do  that, 
there  must  be  that  period  of  enjoyment  against  an  owner 
of  the  fee.  The  conclusion,  therefore,  to  which  we  have 
arrived  is,  that  the  statute  in  this  case  gives  no  right  from 
the  enjoyment  that  has  taken  place;  and  as  section  6 
forbids  a  presumption  in  favour  of  a  claim  to  be  drawn 
from  a  less  period  of  enjoyment  than  that  prescribed  by 
the  statute,  and  as  more  than  twenty  years  is  required  in 
this  case  to  give  a  right,  the  jury  could  not  have  been  di- 
rected to  presume  a  grant  by  one  of  the  termors  to  the 
other  by  the  proof  of  possession  alone.  Of  course,  nothing 
that  has  been  said  by  the  Court,  and  certainly  nothing  in 
the  statute,  will  prevent  the  operation  of  an  actual  grant  by 
one  lessee  to  the  other,  proved  by  the  deed  itself,  or  upon 
proof  of  its  loss  by  secondary  evidence;  nor  prevent  the 
jury  from  taking  the  possession  into  consideration,  with 
other  circumstances,  as  evidence  of  a  grant,  which  they 
may  still  find  to  have  been  made,  if  they  are  satisfied 
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that  it  was  made  in  point  of  fact.    We  are  therefore  of  Exch,^^Pieas, 
opinion,  that,  in  the  present  case,  the  plaintiff  is  not  en-     \     ^     ^ 
titled  to  recover,  but  that  a  nonsuit  must  be  entered.  Bright 


Walker. 


Rule  absolute. 


Stokes  r.  White. 
Action  on  the  case.— The  first  count  of  the  declara-  ^.  being  indebt- 

,  ,     /.  1  £•    i_  •  edtoB.,B.8aed 

tion  stated,  that,  before  the  commencement  ot  the  griev-  out  bailable  pro- 
ances,  &c.,  to  wit,  on  the  16th  of  June,  1832,  there  ^'j;?;;^^]'^^^^^ 
issued  out  of  the  Court  of  our  said  Lord  the  now  King,  sheriff  toexe- 

cttte«  and  the 

before  the  Barons  of  his  Exchequer  at  Westminster,  in  the  sheriff  arrested 
county  of  Middlesex,  a  certain  writ  of  our  said  Lord  the  f^JJi^ng VtSi 
King,  called  a  subpcma  ad  testificandum,  directed  to  the  m  a  wimcsa  un- 

^^  *  "^  ^  oer  a  tuopcena: 

said  T.  Stokes  and  one  John  Doe,  by  which  said  writ  our  —HeU,  that  an 
said  Lord  the  King  commanded  them  and  every  of  them,  ^.„e  was  not 
that  all  other  things  set  aside,  and  ceasing  every  excuse,  j'f^H^^^^ 
they  and  every  of  them  should  be  and  appear  in  their  for  procuring  if . 

.  .  •  1  to  be  illegally 

proper  persons,  before  his  Majesty's  Justices  assigned  to  arrested,  it  not 
take  the  Assizes  at  Bristol,  in  and  for  the  city  o{  Bristol,  S^atV^Tany 
on  Saturday  the  18th  of  August,  then  next  coming,  knowledge  that 
&€.,  to  testify  &c.,  in  a  certain  action  &c. ;  and  that  after-  ing  as  a  witness 
wards,  and  before  &c.,  to  wit,  on  the  16th  day  of  y^^d  the  writ 
August,  in  the  year  aforesaid,  the  said  Thomas  Stokes,  |^  */e'xwtted. 
then  residing  in  the  island  of  Guernsey,  being  the  place  of     The  office  of 

..11,,  1      .,  *.!.,.       ^  side  clerk  of  the 

his  abode,  was  duly  served  with  a  copy  of  the  said  writ  of  court  of  £xcA«- 
subpcena  ad  testificandum,  and  that  in  obedience  thereto  he,  J^^uhsuwdfii^g 

the  said  7'.  5^oXre.9,  left  his  said  place  of  abode,  and  attended  ^\l^*^^^i  „ 

^  c.  70,  and  2  &  3 

in  his  proper  person  before  his  said  Majesty's  Justices   H^i/A4,c.  no, 
assigned  to  take  the  Assizes  at  Bristol,  in  and  for  the  city  ^  iduVntitied 
of  Bristol,  on  Saturday  the  18th  of  August,  in  the  year  JJ|JJ^^jhr^h"er 
aforesaid,   and  so  from  day  to  day  until  the  cause  was  Courts  by  capi« 
tried,  to  testify  the  truth  according  to  his  knowledge  in  the 
said  action  so  depending  as  aforesaid;   and  which  said 
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Bxch.rf  Pleat,  action  afterwards,  to  wit,  on  the  22nd  day  of  Augusi, 
V  V  '^  in  the  year  aforesaid,  was  tried  by  a  jury  of  the  country 
Stokes  between  the  parties  aforesaid,  of  the  plea  aforesaid,  to 
White.  wit,  at  London  aforesaid;  yet  the  said  Thomas  White, 
well  knowing  the  premises  aforesaid,  but  contriving,  &c. 
to  injure  the  said  Thomas  Stokes,  and  to  deprive  him  of 
the  benefit  of  his  privilege  as  a  witness  attending  the  trial 
of  the  said  action,  and  to  put  him  to  great  trouble,  charges, 
and  expenses  of  his  monies,  afterwards,  and  before  a  rea- 
sonable time  had  elapsed  for  the  return  of  the  said  Thomas 
Stokes  from  Bristol  aforesaid  to  his  said  place  of  abode 
in  the  island  of  Guernsey  aforesaid,  to  wit,  on  the  twenty- 
third  day  of  August,  in  the  year  aforesaid,  at  &c.,  wrong- 
fully and  unjustly  caused  and  procured  the  said  Thomas 
Stokes  to  be,  and  the  said  Thomas  Stokes  was  then  and 
there  arrested  by  his  body,  upon  and  by  virtue  of  a  certain 
writ  of  our  said  Lord  the  King,  called  an  alias  capiat  of 
privilege,  before  then  issued  out  of  the  said  Court  of  our 
said  Lord  the  King,  before  the  Barons  of  his  said  Exche- 
quer, at  Westminster,  directed  to  the  sheriffs  of  Bristol, 
by  which  said  writ  our  said  Lord  the  King  commanded  the 
said  sheriffs,  as  before  he  had  commanded  them,  that  they 
should  omit  not,  by  reason  of  any  liberty  of  their  city,  &c., 
but  that  they  should  enter  the  same,  and  take  the  said 
Thomas  Stokes  and  John  Doe  wheresoever  &c.,  and  them 
safely  keep,  so  that  &c.,  to  answer  the  said  Thomas 
White,  one  of  the  side  clerks  of  Stephen  Richards,  Esq,, 
one  of  the  sworn  attomies  of  the  Office  of  Pleas  in  his  said 
Majesty's  said  Exchequer,  of  a  plea  of  trespass,  and  that 
the  said  sheriffs  should  have  there  that  writ;  and  which 
said  last-mentioned  writ  was  then  and  there  marked  and 
indorsed  for  bail  for  74/.;  and  the  said  Thomas  White  then 
and  there  wrongfully  and  unjustly  caused  and  procured 
the  said  Thomas  Stokes  to  be  imprisoned,  and  kept  and 
detained  in  prison  upon  the  said  arrest,  for  a  long  space 
of  time,  to  wit,  for  the  space  of  three  days  then  next  fol- 


TRINITY  TERM,  4  WILL.  IV.  226 

lowing,  and  until  the  said  TAomas  Stokes,  in  order  to  ^^\^^ 
procure  his  release  and  discharge  from  the  said  imprison- 
ment, was  forced  and  obliged  to  and  did  procure  certain 
persons,  to  wit,  J.  P.  H.  and  W.  H.  B.,  to  become  bail 
for  the  appearance  of  him  the  said  Thomas  StokeSy  in  the 
said  Court,  &c.,  before  the  Barons,  &c.,  to  answer  the  said 
Thomas Siokes  according  to  the  exigency  of  the  said  writ; 
and  upon  that  occasion  the  said  Thomas  Stokes  and  the  said 
J.  P.  H.  and  W.  H.  B.  were  forced  and  obliged  and  did 
enter  into  a  certain  bond  and  obligation,  in  a  large  sum  of 
money,  to  wit,  14SL  6s.  of  &c.,  for  the  purpose  aforesaid; 
by  means  of  which^said  several  premises  the  said  Thomas 
Stokes  not  only  suffered  great  pain  of  body  and  mind,  and 
was  greatly  exposed  and  injured  in  his  credit  and  circum- 
stances, but  was  also  thereby  put  to  great  trouble,  charges, 
and  expenses  of  his  monies  in  and  about  the  procuring 
of  the  said  bail  and  entering  into  the  said  bail-bond, 
and  obtaining  his  release  and  discharge  from  the  said 
imprisonment,   and  in  and  about  the  applying  for  and 
obtaining  a  certain  order  of  the  Hon.  Sir  «7.  Littledale, 
Knt.,  one  of  the  Justices  of  his  said  Majesty's  Court 
of  King*s  Bench,  for  the  discharge  of  the  said  Thomas 
Stokes  out  of  the  custody  of  the  said  sheriffs  of  Bristol,  and 
for  the  delivery  up  of  the  said  bail-bond  to  be  cancelled ; 
and  the  said  Thomas  Stokes  hath  been  and  is,  by  means  of 
the   premises  and  otherwise,  greatly  injured,  &c. — The 
second   count  stated  that  before  &c.   the  said  Thomas 
Stokes,  then  residing  in  the  island  of  Guernsey  aforesaid, 
had  been  and  was  duly  subpoenaed  to  attend,  and  did  ac- 
cordingly attend,  in  his  proper  person  before  his  said 
Majesty's  Justices  assigned  to  take  the  Assizes  of  Bristol 
aforesaid,  in  and  for  the  said  city  of  Bristol,  on  &c.,  and 
so  from  day  to  day  until  the  cause  was  tried,  to  testify  the 
truth,  according  to  his  knowledge,  in  a  certain  action,  &c. 
(as  described  in  the  writ  of  subposna),  and  which  said  last- 
mentioned  action,  afterwards,  to  wit,  on  &c.,  was  tried  &c. ; 
yet  &c.,  nearly  as  in  the  first  count,  only  more  general,  and 
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^*ch.rfPi€ai^  Stating  the  o/f  Of  capiat  of  privilege  to  be  at  the  suit  of  the 
said  Thomas  White,  without  describing  him  as  a  side  clerk. 
— ^The  third  count  stated  that  the  said  Thomas  Stokes,  be- 
fore and  at  the  time  of  the  committing  of  the  grievances  &c.y 
was  and  from  thence  hitherto  hath  been  one  of  the  attor- 
nies  of  the  Court  of  our  said  Lord  the  now  King,  before 
the  King  himself  at  Westminster;  and  the  said  Thomas 
Stokes  during  all  that  time  hath  prosecuted  and  defended^ 
and  still  doth  prosecute  and  defend,  divers  suits  and  pleas 
in  the  same  Court,  for  divers  liege  subjects  of  our  said 
Lord  the  King,  as  their  attorney;  and  the  said  Thomas 
Stokes,  and  all  other  the  attornies  of  the  said  last-men- 
tioned Court,  prosecuting  and  defending  suits  and  pleas 
therein  for  their  clients,  before  and  at  the  time  of  commit- 
*  ting  the  said  last-mentioned  grievance,  ought  by  an  an- 
cient and  laudable  custom,  from  time  immemorial  used  and 
approved  of,  according  to  the  laws  and  customs  of  this 
realm,  and  the  liberties  and  privileges  of  the  said  last- 
mentioned  Court,  to  have  been  and  still  of  right  ought  to 
be  free  and  exempt  from  being  arrested,  and  holden  to 
special  bail,  in  any  personal  action  at  the  suit  of  any  other 
person  or  persons,  to  wit,  at  &c.,  nevertheless  &c.,  as  in 
the  first  count. — The  fourth  count  stated,  that  the  plain- 
tiff was  an  attorney  of  the  Court  of  King*s  Bench,  and 
alleged  that  whilst  he  the  plaintiff  was  such  an  attorney, 
the  defendant  caused  him  to  be  arrested  by  a  capias  of 
privilege* 

The  defendant  pleaded  the  general  issue.  At  the  trial 
before  Lord  Lyndhurst,  C.  B.,  at  the  London  Sittings  after 
last  Trinity  Term,  it  was  admitted  that  the  plaintiff  was 
indebted  to  the  defendant  in  the  sum  of  74/.  &.  for 
business  done  in  the  character  of  the  plaintiff^s  town  agent. 
It  was  proved  that  the  plaintiff  was  an  attorney  of  the 
Court  of  King^s  Bench,  and  that  the  defendant  was  a  clerk 
in  court  on  the  plea  side  of  the  Court  of  Exchequer, 
and  that  such  clerks  in  court  had  always  possessed  and 
exercised  the  privilege  of  holding  to  bail  attornies  of  the 
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other  Courts.  It  appeared  also,  that,  on  the  ISthjof  April  ^^''^«' 
1832,  a  capias  o{  privilege  was  issued,  indorsed  for  bail  v-..^^..^^ 
for  74/.,  but  that  writ  was  not  executed  in  consequence  of  Stokes 
the  plaintiff's  having  gone  to  Guernsey,  That  on  the  Whitk. 
22nd  of  August,  1832,  an  alias  capias  of  privilege  was 
issued,  and  was  lodged  with  the  sheriffs  o{  Bristol  on  the 
23rd.  That  the  plaintiff  attended  the  Bristol  Assizes 
under  a  subpoena;  that  the  cause  in  which  he  was  attend- 
ing as  a  witness  was  over  by  eleven  o'clock  on  the  morning 
of  the  22nd ;  and  that  he  was  arrested  at  the  suit  of  the  de- 
fendant on  the  23rd,  between  twelve  and  one  o'clock. 
That  he  was  in  custody  altogether  twenty-six  hours,  when 
he  found  bail  to  the  sheriff  and  was  discharged.  It  was 
further  proved  by  the  clerk  of  the  plaintiff's  attorney,  that 
a  summons  was  afterwards  taken  out  in  London,  and  served 
at  the  defendant's  chambers,  calling  on  him; to  shew  cause, 
before  a  Judge  at  chambers,  why  the  bail-bond  should  not 
be  delivered  up  to  be  cancelled,  on  the  ground  that  the 
plaintiff  was  protected  by  his  subpoena;  that  this  sum- 
mons was  attended  by  the  defendant's  clerk  on  his  behalf, 
and  that  he  strenuously  opposed  the  discharge;  but  that 
Mr.  Justice  Littledale  made  an  order  that  the  bail-bond 
should  be  cancelled. 

The  plaintiff  obtained  a  verdict  with  10/.  damages,  the 
learned  Chief  Baron  reserving  leave  to  the  defendant  to 
move  to  enter  a  nonsuit. 

Talfourd,  Serjt,  in  Michaelmas  Term  last,  obtained  a 
rule  accordingly,  against  which — 

The  Attorney-General  and  Kelly  shewed  cause. — The 
first  question  is,  whether  an  action  lies  at  the  suit  of  a  person 
arrested  and  imprisoned,  whilst  he  is  privileged  and  attend- 
ing as  a  witness  under  a  writ  of  subpoena;  and  if  so,  whether 
an  action  lies  against  the  present  defendant,  under  the  cir- 
cumistances  of  this  case.  [Lord  Lyndhurst,  C.  B. — As- 
suming that  the  defendant  knew  that  the  plaintiff  would, 

voi^  I.  R  c.  M.  R. 
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Exeh.  «/  Pieof,  attend  tbe  Assises,  and  that  it  was  likely  that  be  would  be 
1834.  • 

to  be  found  there,  all  that  the  plaintiff  did  was  to  deliver 

a  writ  to  the  sheriff,  and  to  leave  it  to  his  discretion  to 
execute  it  properly.     Does  the  act  of  the  sheriff  in  execut*- 
ing  tbe  writ  improperly  subject  the  plaintiff  to  an  action! 
Parke,  B* — Might  not  the  plaintiff's  remaining  in  Bris^ 
iol  so  long  after  the  trial  have  induced  the  sheriff  to 
think  that  he  would  be  justified  in  executing  the  writ  and 
arresting  the  plaintiff?    Whatever  might  be  tbe  case  as 
against  the  sheriff,  can  the  defendant  be  liable  to  an  action 
under  such  circumstances?]  Supposing  that  to  be  a  mat- 
ter  of  doubt  on  the  original  imprisonment,  at  all  events  an 
action  lies  for  having  kept  and  detained  the  plaintiff  in 
prison,  with  a  full  knowledge  of  all  the  facts.     [Parket  B. 
— ^The  declaration  is  for  arresting  the  plaintiff  and  keep- 
ing him  in  custody  until  be  gave  bail.    You  cannot  say 
he  is  imprisoned  when  be  is  out  upon  bail.]     It  is  sub^ 
mitted  that  an  action  on  the  case  is  maintainable.     Where 
a  party  is  arrested  whilst  he  is  attending  as  a  witness  under 
a  subpcBttOf  it  is  a  breach  of  the  law,  operating  injuriously 
on  his  property  as  well  as  his  person^  for  which  an  action 
lies.    Against  this  doctrine  two  cases  were  relied  upon  at 
the  trial    The  first  case  was  Cameron  v.  Lighifooi  (a),* 
in  which  it  was  held  that  an  action  of  trespass  would  not  lie 
where  the  party  was  imprisoned  under  lawful  process;  but 
the  ground  of  that  decision  was,  that  it  was  an  action  of 
trespass,  and  that  trespass  would  not  lie  where  the  process 
was  lawful.    There  is  no  authority,  nor  any  case  there 
cited,  to  shew  that  an  action  on  tbe  case  is  not  maintaia- 
able.      Tarlton  v.  Fisher  (6)  merely  decides   tbe   sanae 
point,  that  trespass  is  not  maintainable.     Lord  Mansfield 
there  says,  *^  This  is  a  direct  action  of  trespass,  f>i  ei 
armisy  and  not  on  the  case^  and  there  i^.  this  distinction 
between  them,  which  ought  always  to  be  attended  to :   in 
trespass,  innocence  of  ipMition  is  no  excuse ;  in  case  tbe 
whole  turns  upon  it--^malice  or  tbe  quo  animo  is  the  gpst 

(a)  2  W.  Bl.  1190.  (b)  2  Doug.  671. 
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of  the  action.**    [Lord  Lyndhurst,  C.  B.— Lord  Mansfield  Bteh,  of  PUat, 
at  the  conclusion  of  his  judgment,  after  saying  that  he  was     ^     "^^  '  ^ 
clear  trespass  would  not  lie  against  the  officers,  uses  these        Stokes 
words,  ''  whether,  if  the  defendants  had  done  any  thing       whit*- 
oppresaiye,  with  full  notice  of  all  the  circumstances,  an  ac- 
tion on  the  case  might  be  maintained,  would  be  another 
question.**    Parke,  B. — There  certainly  is  not  full  notice 
of  all  the  circumstances  here.]  There  was  an  affirmance  of 
the  arrest  by  the  defendant  afterwards,  in  opposing  the  sum* 
mons^wben  be  had  full  knowledge  of  all  the  circumstances. 
[PariepB. — Affirmance  will  not  do.    You  must  shew  full 
knowledge  on  the  part  of  the  defendant  at  the  time  of  the 
act  being  done»  and  that  he  ordered  it  to  be  done.]    Here, 
the  declaration  alleges,  not  only  that  the  defendant  un- 
justly caused  and  procured  the  plaintiff  to  be  imprisoned, 
but  that  he  kept  and  detained  bim  in  prison  upon  the  said 
arrest  for  the  space  of  three  days.    [Parke,  B. — ^The  plain- 
tiff did  not  prove  that  the  defendant  kept  and  detained 
the  plaintiff  in  prison  with  a  knowledge  of  all  the  facts. 
You  cannot  contend  that  an  action  on  the  case  lies,  unless 
_  there  be  an  act  done  with  full  knowledge  of  the  circum- 
stances.]    If  so,  the  question  is,  whether  keeping  him  in 
prison,  or  under  the  liability  of  a  bail-bond, is  not  sufficient? 
[Parie.f  B.— That  you  have  not  declared  on.]     If  a  party 
who  could  interpose  and  give  a  discharge  does  not  do  so, 
surely  it  is  an  affirmance  of  the  keeping  in  prison.     [At- 
dersoM,  B. — ^Take  the  case  where  a  party  is  arrested  by 
the  sheriff  improperly,  and  the  plaintiff  in  the  action  says, 
*'  I  will  take  the  opinion  of  the  Judge;"  would  he  thereby 
subject  himself  to  an  action?    According  to  your  argu- 
ment,  a  man  could  not,    bond  fide,   try    that   question. 
Parkcs  B. — He  has  a  right  to  take  the  opinion   of  the 
Judge.     Lord  Lyndhursi,  C.  B. — ^This  is  not  the  act  of 
the  party,  nor  done  with  the  knowledge  of  the  party,  nor 
do  the  facts  warrant  us  in  saying  that  it  was  an  affirmance 
by  the  party.] 

r2 
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£icciu  of  Pkas,      There  is  another  question  as  to  the  privilege  from  arrest; 
^     the  plaintiff  in  this  case  was  an  attorney,  and  therefore  pri- 
Stokes       vileged  from  arrest,  and  there  was  no  want  of  knowledge  in 
White.       the  defendant  of  that  fact.     The  case  of  Walker  v.  Rush- 
bury  (a)  is  relied  on  as  an  authority  for  the  arrest;  but  that 
was  not  the  case  of  an  action,  but  was  merely  a  decision  of 
this  Court,  on  motion  only,  and  took  place  before  the  pass- 
ing of  the  1  fVill.  4,  c.  70.    Here  the  action  and  the  arrest 
were  both  subsequent  to  the  passing  of  that  act.  [ParA:^,B. 
— Surely  that  point  is  quite  settled,  that  there  is  no  privi- 
lege against  privilege.]     That  as  a  general  proposition  is 
incorrect.  The  defendant  had  a  right  to  sue,  but  no  right 
to  arrest.     The  right  to  arrest  is  claimed  exclusively  by  the 
sworn  clerks  of  this  Court.     In  Beck  v.  Lewin(b),  where 
an  attorney  of  the  Court  of  Common  Pleas  was  arrested  on 
an  attachment  of  privilege  at  the  suit  of  an  attorney  of  the 
Kings  Benchy  the  latter  Court  ordered  the  bail-bond  to  be 
delivered  up  to   be  cancelled.     [Lord  Lyndhurst,  C.  B. 
— The  case  of  Bowyer  v.  Hoskins  (c)  was  decided  on  the 
practice  of  this  Court;  and  it  was  there  held,  that  at- 
tornies  and  clerks  of  this  Court  may  sue  and  arrest  attor- 
nies  of  the  other  Courts  by  capias  of  privilege.     The 
distinction  in  this  Court  is  founded  on  their  being  clerks 
in  Court]    By  the  new  act  their  duties  are  abolished,  and 
they  have  now  ho  duties  to  perform,  as  their  former  duties 
are  transferred  to  other  officers;  and  it  is  submitted  that 
the  moment  their  duties  ceased,  their  privileges  ceased 
also.     [Lord  Lyndhurst,  C.  B. — They  were  entitled    to 
sue  attomies  of  the  other   Courts  in   this  Court;    and 
the  act  has  not  taken  away  their  privilege.     The  side 
clerks  were  to  do  some  of  the  duties  of  the  sworn  clerks 
in  their  own  causes.    The  act  does  not  abolish  side  clerks^ 
but  says  that  attomies  of  the  other  Courts  may  practise 
there  without  being  obliged  to  employ  any  clerk  in  Court.] 

(a)  9  Price,  16.  {b)  1  Tidd's  Prac.  219, 7th  cd. 

(c)  1  Y.&  J.  199. 
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irthat  act  had  not  the  effect  of  abolishing  the  office  of  side  Exeh,  of  PUas, 
clerk,  yet,  by  the  2  &  3  Will.  4,  c.  1 10,  s.  3,  the  old  offices     kJ^^ 
of  the  Court  of  Exchequer  are  abolished,  and  the  act  ap*       Stokbb 
points  five  principal  officers  to  perform  separate  duties;        white. 
and  says  that  no  person  holding  any  of  the  said  offices,  or 
being  a  clerk  or  assistant  to  any  of  the  said  officers,  shall 
practise  as  an  attorney,  or  agent  of  an  attorney  or  solici- 
tor, in  any  Court  of  law  or  equity,  either  separately  or  in 
partnership  with  any  other,  during  such  time  as  he  shall 
hold  such  office,  or  act  as  such  assistant  or  clerk.     The 
side  clerks  could  only  act  in  the  name  of  the  sworn  clerks; 
and  the  act  of  the  2  &  3  Will.  4,  c.  110,  having  provided 
that  the  sworn  clerks  shall  no  longer  practise  as  attornies, 
bow  can  the  side  clerks  any  longer  practise  ?     It  is  con- 
tended that  they  can  no  longer  do  so,  and  that  when  the 
old  offices  were  abolished,  and  the  duties  of  the  sworn 
clerks  were  transferred  to  the  new  officers,  the  privileges 
of  the  side  clerks  entirely  ceased. 

Lord  Lyndhurst,  C.  B.— There  is  nothing  in  the  act 
of  the  S  &3  Will. 4,  c.  110,  to  take  away  the  privilege  of 
the  side  clerks.     That  act  does  not  abolish  side  clerks.  It 
merely  says,  that,  in  consequence  of  the  opening  of  the 
Court,  the  business  had  greatly  increased,  and  that  the 
same,  since  the  passing  of  the  1  Will.  4,  c.  70,  had  been 
conducted  and  performed  by  the  said  deputy  clerk  of  the 
pleas  and  the  said  four  sworn  clerks,  but  without  any  obli- 
gation on  them  to  perform  those  duties;  and  it  then  provides 
by  whom  the  duties  are  to  be  done.     The  side  clerks  still 
exist,  and  their  privileges  exist.     It  is  not  necessary  that 
a  side  clerk  should  be  entered  as  an  attorney  in  the  Court 
of  JSxchequery  to  enable  him  to  practise  there.     The  side 
clerks  still  continue  to  act  as  side  clerks  without  admis- 
sion.    The  act  of  the  1  Will.  4,  c.  70,  provides  for  the  ad- 
mission of  the  attornies  of  the  other  Courts,  but   says 
nothing  as  to  the  side  clerks  being  admitted ;  and  so  the 
side  clerks  must  either  be  abolished  altogether,  or  exist  with 
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^''^*i&^^'  ^^^^^  ^^^"^^^  privilege.  I  always  considered  that  the 
sworn  clerks  still  exist,  notwithstanding  the  act  The  act 
does  not  say  that  they  shall  no  longer  exist,  but  merely 
points  out  the  duties  they  are  to  perform. 

Parke,  B.— The  10th  section  of  the  1  WUl.  4,  c-  70, 
does  not  say  that  attomies  of  the  other  Courts  and  side 
clerks  may  practise,  but  says  attomies  of  the  other  Courts 
only.  Then,  as  a  riglit  to  practise  is  not  giren  to  them 
specially,  they  must  continue  to  have  a  right  to  practise 
as  side  clerks,  or  else  they  would  be  prevented  from  prac- 
tising altogether,  which  never  could  have  been  intended. 


The  other  Barons  concurred. 


Rule  absolute. 


Hewitt  r.  William  Melton. 

^ASE.— The  first  count  of  the  declaration  was  as  fol- 
lows:—For  that  whereas  the  plaintiff,  heretofore  &c-, 
before  the  Barons  of  his  Majesty's  Exchequer  at  West- 
minster,  in  a  certain  action  then  depending  in  the  said 
Court,  at  the  suit  of  the  plaintiff,  against  one  Thomas  Ber- 
wick Melton,  recovered  against  the  said  T.  B.  Melton  a 
judgment  for  a  certain  sum  of  money,  to  wit,  the  sum  of 
1000/,,  for  damages  and  costs,  as  by  the  said  judgment  re- 
covered in  the  said  Court  of  our  said  lord  the  king,  be- 
fore the  Barons  &c.,  more  fully  appears,  and  which  said 
charged  in  exe-  i^^'s™^"^^  *^efore  and  at  the  time  of  committing  the  griev- 
cuiion  until  the  anccs  by  the  defendant  hereinafter  next  mentioned,  was 

next  terra;  and  ,     ^.,,  .     .      r  n   .. 

the  defendant'!    a^d  Still  IS  m  full  forcc  &c.     And  whereas,  after  the  re- 

attorney  gave  a 
consent  in  writ- 
ing to  that  effect,  which  omitted  to  .tote  that  the  proceedings  were  stayed  at  the  request  of  the  de- 
fendant, according  to  the  rule  Hil.  26  &  27  Geo.  3.  The  plaintirs  attorney  forbore  to  charge  the 
defendant  in  execution  until  the  next  term,  and  the  defendant  was  dischaiged  for  want  of  hamg 
teen  so  chared,  on  the  ground  that  the  consent  did  not  state  that  the  proceedings  were  sUyed  at 
the  request  of  the  defendant  In  an  a<ition  brought  by  the  phuntiff  against  the  defendant's  attorney 
miin^    bf  '^P'"^"^**''"'  *•  ***^"«  occasioned  the  datmige  :-/f«M,  that  the  acUon  was  isot 


A  defendant's 
attorney  re- 
quested a  plain- 
tirs attorney 
to  forbear 
charging  the 
defendant  in 
execution  until 
next  term,  and 
falsely  repre- 
sented to  the 
plaintiff's  Ht- 
torney  that  he 
had  the  autho- 
rity of  the  de- 
fendant to  con- 
sent that  he 
should  not  be 
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covering  the  judgment  aforesaid,  and  whilst  the  same  was  ^ch.  of  Pleas, 
in  fall  force  &Cm  to  wit,  on  &c.,  in  Michaelmas  Term,  in  the 
third  year  of  the  reign  of  our  said  lord  the  king,  the  said 
T.B.  Mellon  was  rendered  to  the  custody  of  the  Warden 
of  his  Majesty's  prison  of  the  Fleet  in  discharge  of  his 
bailf  at  the  suit  of  the  plaintiff  in  the  said  suit,  in  the  said 
Court  of  Exchequer,  and,  at  the  time  of  committing  the 
grievances  by  the  defendant  in  this  suit  as  hereinafter 
next  mentioned,  was  a  prisoner  in  the  custody  of  the  said 
Warden  of  his  Majesty's  prison  of  the  Fleeif  at  the  suit  of 
the  plaintiff  in  the  said  suit  in  this  Court  of  Exchequer;  and 
the  said  T.  B.  Melton,  having  been  so  rendered  to  and  so 
being  a  prisoner  in  the  custody  of  the  said  Warden  of  his 
Majesty's  prison  of  the  Fleet  as  aforesaid,  it  became  and 
was  essential  and  necessary,  by  and  according  to  the 
course  and  practice  of  his  said  Majesty's  said  Court  of  Ex" 
chequer 9  for  the  plaintiff  to  cause  the  said  71  J3.  Melton  to 
be  duly  charged  in  execution  upon  the  said  judgment,  be- 
fore tbe  expiration  of  a  certain  time,  to  wit,  before  the  end 
and  expiration  of  Hilary  Term  then  next  ensuing,  to  wit, 
Hilary  Term  in  the  third  year  aforesaid ;  and  the  plaintiff, 
by  Richard  Hillf  who  was  then  and  there  his  attorney  in  the 
said  suit  in  the  said  Court  of  Exchequer,  was  minded  and 
desirous,  and  was  about  to  so  duly  charge,  and  but  for  the 
false,  fraudulent,  and  deceitful  representations  of  the  said 
fF.  Melton,  hereinafter  next  mentioned,  would  have  so 
duly  charged  tbe  said  T.  B.  Melton  in  execution,  at  the 
suit  of  him  the  plaintiff,  up<Mi  the  said  judgment;  of  all 
which  premises  Ae  said  fV.  Melton,  tbe  defendant  in  this 
suit,  before  the  committing  the  grievances  hereinafter  next 
mentioned,  to  wit,  in  the  county  of  Middlesex  aforesaid, 
had  notice.  And  whereas  afterwards,  and  aft^r  the  reco- 
Tering  of  the  said  judgment,  and  whilst  the  same  was  in 
fidl  force,  and  after  the  said  T.  B.  Melton  had  been  so 
rendered  to  and  whilst  he  was  a  prisonet  in  the  custody 
of  the  said  Warden  of  his  Majesty  s  prison  of  the  Fleet  as 
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Exeh.  of  PUat,  aforesaid,  and  whilst  the  plaintiff  was  so  about  to  charge  the 
said  T.  B.  Melton  in  execution  upon  the  said  judgment, 
and  before  the  expiration  of  the  necessary  time  for  so 
doing,  and  before  the  expifation  of  the  said  Hilary  Term, 
in  the  third  year  aforesaid,  to  wit,  on  the  25th  day  of 
January^  in  the  year  of  our  Lord,  1833,  the  said  25th 
day  of  January i  in  the  year  1833  aforesaid,  then  and 
there  being  a  day  in  and  before  the  end  and  expiration  of 
the  said  Hilary  Term,  in  the  third  year  aforesaid,  to  wit, 
in  the  county  aforesaid,  the  said  W,  Melton,  the  defen-^ 
dant  in  this  suit,  then  being  one  of  the  attornies  of  his 
Majesty's  said  Court  of  Exchequer,  and  also  the  attorney 
of  and  for  the  said  T.  B.  Melton  in  the  said  suit,  applied 
to  and  requested  the  said  Richard  Hill,  as  being  the  at- 
torney of  and  for  him  the  said  John  Hewitt,  the  plaintiff  in 
the  said  suit,  and  also  the  plaintiff  in  this  suit,  for  the  said 
John  Hewitt,  not  to  charge,  and  that  he  would  not  charge 
the  said  T.  B.  Melton  in  execution  in  the  said  then  Hilary 
Term,  in  the  third  year  aforesaid,  nor  until  the  then  next 
Easter  Term;  and  the  plaintiff  further  says,  that  the  said 
Williatn  Melton  contriving,  and  fraudulently,  wickedly, 
and  deceitfully  intending  to  deprive  the  plaintiff  of  the 
benejQt  and  fruits  of  his  said  judgment  against  the  said  T, 
B.  Melton,  and  the  means  of  recovering  and  enforcing  pay* 
ment  of  the  said  damages  and  costs  so  recovered  by  the 
plaintiff  against  the  said  T.  B,  Melton,  by  the  said  judg- 
ment as  aforesaid,  then  and  there,  to  wit^  on  the  said  2dth 
day  of  January,  in  the  ^^ear  1833  aforesaid,  in  the  county 
aforesaid,  falsely,  fraudulently,  wickedly,and  deceitfully 
pretended,  represented,  and  asserted  to  the  said  R.  Hill,  so 
then  and  there  being  the  attorney  of  and  for  the  plaintiff  in 
the  said  suit,  in  which  the  plaintiff  had  so  recovered  the  said 
judgment  as  aforesaid,  that  he  the  said  William  Melton 
was  then  and  there  authorized  by  the  said  71  jB.  Meliom 
to  make  such  application  and  request  to  the  said  Richard 
Hilly  so  then  and  there  being  the  attorney  of  and  for  the 
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plaintiff  in  the  said  last-mentioned  suit;  and  that  he  the  Bxeh,  of  puas, 

said  William  Melton  was  then  and  there  authorized  and     v 1_ 

empowered  by  the  said  T,  B.  Melton  to  sign  and  deliver  to 
the  said  Richard  Hill,  so  then  and  there  being  the  attor- 
ney of  and  for  the  plaintiff  in  the  said  last-mentioned  suit, 
a  certain  undertaking  in  writing,  then  and  there  signed  and 
delivered  by  the  said  William  Melton^  as  the  attorney  of 
and  for  the  said  T.  B.  Melton  in  the  said  last-mentioned 
suity  to  the  said  Richard  Hill,  as  the  attorney  of  and  for 
the  plaintiff  in  the  said  last-mentioned  suit,  whereby  he 
the  said  William  Melton^  so  being  the  attorney  of  and  for 
the  said  T»  B.  Melton  in  the  said  suit,  consented  that  the 
plaintiff  should  have  until  the  then  next  Easter  Term,  to 
charge  the  said  T.  B.  Melton  in  execution,  at  the  suit  of 
the  plaintiff,  upon  the  said  last-mentioned  judgment,  and 
to  take  no  advantage  of  his  the  said  T,  JB.  Melton  not 
being  charged  in  execution  in  the  said  then  Hilary  Term^ 
it  being  then  and  there  agreed  that  the  said  plaintiff 
should  have  until  the  then  next  Easter  Term  to  do  it  in, 
meaning  to  charge  the  said  71  B,  Melton  in  execution 
upon  the  said  judgment;  and  the  plaintiff  further  says,  that 
thereupon  the  said  Richard  Hill,  so  then  and  there  being 
the  attorney  of  and  for  the  plaintiff  in  the  said  suit,  con* 
fiding  in  the  said  assertions  and  representations  of  the  said 
WiUiam  Melton,  and  believing  the  same  to  be  true,  and 
not  knowing  the  contrary  thereof,  did  then  and  there  take 
and  accept  the  said  consent  and  undertaking  in  writing, 
and  did  forbear  and  omit  to  charge  the  said  T.  B.  Mellon 
in  execution,  at  the  suit  of  the  plaintiff  upon][the  said 
judgment,  on  or  before  the  end  or  expiration  of  the  said 
Hilary  Term  in  the  third  year  aforesaid,  or  within  a  due 
and  proper  time  in  that  behalf,  as  he  could  and  might  and 
otherwise  would  have  done;  whereas,  in  truth  and  in  fact, 
the  said  T.  B.  Melton  was  not  at  the  time  he  made  such 
application  and  request  as  aforesaid  to  the  said  [Richard 
HiU,  so  being  the  attorney  of  and  for  the  said  plaintiff  in 
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Exeh.  of  pieait  the  sBid  suit^  and  made  such  assertions  and  representa* 
^  ^  '  ^  tioDs  to  the  said  Richard  Hill  as  aforesaid^  or  afterwards, 
Hewitt  authorised  or  empowered  by  the  said  T.  B.  Ateliom  to 
MELTav.  make  such  request  and  application;  and  whereas  in  truth 
and  in  fact  the  said  WHUam  MeUan  was  not  at  the  time 
be  so  ugned  and  delivered  to  the  said  Richard  Hillf  so 
being  the  attorney  of  and  for  the  plaintiff  in  the  said  suit 
as  aforesaidy  the  said  undertaking  or  consent  in  writing  as 
aforesaid^  and  made  such  assertion  and  representation  in 
that  behalf  as  aforesaid,  or  afterwards,  authorised  or  em- 
powered by  the  said  T.  B.  Meltan  to  sign  or  deliver  the 
same  to  the  said  Richard  Hill,  so  being  the  attorney  of  and 
for  the  plaintiff  in  the  suit  aforesaid,  or  to  the  plaintiff  in 
the  suit  aforesaid,  or  to  give  any  other  iratid  or  sufficient 
ttodertaking  for  the  plaintiff  to  have  until  the  said  then 
next  Easter  Term  to  charge  the  said  71  B.  Mellon  in  exe* 
dution  upon  the  said  judgment,  and  to  take  no  advantage 
of  the  said  71 B.  MeUon  not  being  charged  in  execution  in 
the  said  then  Hilary  Term;  and  the  plaintiff  further  says, 
that  the  said  71 B.  Melton  took  advantege  of  the  plaintiff 
not  having  charged  or  caused  him  the  said  T.  B.  MeUon 
to  be  charged  in  execution  upon  the  said  judgment  before 
the  end  and  expiration  of  the  said  Hilary  Term,  and  after- 
wards, to  wit,  on  the  17th  day  of  April,  in  Easier  Term,  in 
the  third  year  aforesaid,  made  and  caused  to  be  made  appli- 
cation to  the  said  Court  of  Exchequer  to  be  discharged  out 
of  custody  at  the  suit  of  the  plaintiff  in  the  said  suit,  for  and 
by  reason  of  the  said  plaintiff  in  the  said  suit  not  having 
charged  or  caused  to  be  charged  him  the  said  71 B.  Mot- 
ion in  execution  upon  the  said  judgment  before  the  end 
and  expiration  of  the  said  then  last  Hilary  Term,  as  ac- 
cording to  the  course  and  practice  of  the  said  Court  he 
ought  to  have  done ;  and  the  said  71 J3.  MeUon  was  upon 
and  in  consequence  of  such  application  afterwards,  to  wic« 
on  the  2nd  day  of  May  in  the  same  Easter  Term,  in 
the  third  year  aforesaid,  by  and  in  pursuance  of  a  certain 
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rule  or  order  of  the  said  Court,  made  in  the  said  Court  on  &eA.  tf  Pkat, 

1834* 
the  Snd  day  of  May  in  Easier  Term^  in  the  third  year 

aforesaid,  discharged  out  of  custody  of  the  said  Warden 
of  the  Fleet,  at  the  suit  of  the  plaintiff^  in  the  suit  afore- 
aaidj  for  and  by  reason  and  on  account  of  the  plaintiff  not 
having  charged  or  caused  to  be  charged  the  said  T.  B* 
MeUan  in  execution  upon  the  said  judgment,  within  the 
said  time  in  that  behalf  aforesaid,  and  which  the  said 
lUehard  Hill,  so  being  the  attorney  of  and  for  the  plaintiff 
in  the  said  suit,  forbore  and  omitted  to  do,  by,  from> 
and  in  consequence  of  the  said  false,  fraudulent,  and  de- 
ceitful representations  and  assertions  of  the  said  William 
Melian,  and  the  belief  and  confidence  of  him  the  said  /2f- 
chard  Hill  in  the  same ;  and  by  means  of  the  premises,  the 
plaintiff  lost  all  benefit  and  advantage  of  and  from  the  said 
judgment  so  recovered  by  him  against  the  said  T.  B. 
MeU<m  as  aforesaid,  and  the  means  of  obtaining  or  re- 
covering payment  or  satisfaction  of  the  damages  and  costs 
aforesaid,  or  any  part  thereof,  to  wit,  in  the  county  afore- 
said. The  second  count  was  similar. — Flea,  the  general 
issue. 

At  the  trial,  before  Vaughani  B.,  at  the  Middlesex  Sit- 
tings in  Trinity  Term,  1834,  the  following  appeared  [to  be 
the  facts  of  the  case: — ^The  plaintiff  had  recovered  a  judg- 
ment in  an  action  against  one  Thomas  Berwick  Melton,  who 
was  the  father  of  the  defendant,  and  T.  B.  Melton  being 
in  the  custody  of  the  Warden  of  the  Fleet,  it  became  ne- 
cessary to  charge  him  in  execution  in  the  course  of  Hilary 
Term,  183S.  On  the  35th  of  January,  the  defendant, 
who  was  his  father's  attorney  in  the  action,  was  in  the 
office  of  Mr.  Hill,  the  plaintiff's  attorney,  and  saw  a 
habeas  corpus  which  was  prepared  for  the  purpose  of 
bringing  up  71  B.  Melton  to  be  charged  in  execution. 
The  defendant,  upon  seeing  the  writ,  observed,  that  it 
would  expose  his  father,  and  bring  in  detainers,  and  re- 
quested that  Mr.  Hi// would  nott:harge  the  defendant  until 
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Bxeh.  of  PUoi,  Easier  Term.  It  waa  then  arranged  that  he  should  go 
and  get  the  consent  of  his  father  to  the  proposed  arrange- 
ment^  and  he  went  out  accordingly,  as  if  for  that  purpose. 
Upon  his  return,  he  represented  that  he  had  his  father's 
consent  and  authority^  and  he  wrote  out  in  Mr.  HilTs 
office  the  following  memorandum  and  consent : — 


"Exchequer  of  Fleas. 

"  Hewitt  V.  Melton. 

"  I  hereby  consent  that  the  plaintiff  shall  have  until 
next  term  to  charge  the  defendant  in  execution,  and  to 
take  no  advantage  of  his  not  being  charged  in  execution 
this  term,  it  being  agreed  that  the  plaintiff  shall  have  un- 
til next  Easter  term  to  do  it  in. 

"  January  25,  1833.  "  William  Melton, 

"  Defendant's  Attorney." 

The  plaintiff's  attorney,  in  consequence  of  this  consent, 
forbore  to  charge  T.  B.  Melton  in  execution,  and  an  ap- 
plication was  afterwards  made  at  chambers  for  his  dis- 
charge. It  was  sworn  on  the  affidavits  in  support  of  the 
application,  that  the  son,  the  present  defendant,  had  no 
authority  to  give  the  undertaking,  and  that  the  father, 
71  B.  Melton,  did  not  know  of  it.  The  application  was 
subsequently  referred  to  the  full  Court,  who  in  Easter 
Term,  1833,  made  the  rule  for  his  discharge  absolute,  od 
the  ground  that  the  consent  did  not  express  that  the  pro- 
ceedings were  stayed  at  the  request  of  the  defendant  in  the 
suit,  according  to  the  rule  of  HiL  Term  26  &  27  Geo.  3  (a). 

At  the  trial  several  objections  were  taken,  and  were  re- 
served by  the  learned  Judge,  who  gave  the  defendant 
leave  to  move  for  a  nonsuit.  A  verdict  having  passed  for 
the  plaintiff— 

(a)  See  Hewitt  v.  l^elton,  1  G.  &  M.  579. 
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Miller  obtained  a  rule  for  a  nonsuit  or  new  trial  upon  Exeh,  of  puas. 


several  of  the  objections  taken  at  the  trial,  none  of  which 
it  is  necessary  to  state,  except  the  one  upon  which  the 
Court  proceeded  to  give  their  judgment;  which  was,  that 
the  injury  arose  not  from  the  false  representation  stated 
in  the  declaration,  but  from  the  informality  of  the  docu- 
ment. 

Merewether,  Serjt,  and  Plait,  now  shewed  cause. — It 
was  on  the  faith  of  the  false  and  fraudulent  representa- 
tion that  the  plaintiff's  attorney  did  not  proceed  to  charge 
Zl  B.  Melion  in  execution.     [Gumey,  B. — The  damage  to 
you  was,  that  the  defendant  was  discharged ;  and  that  was 
owing  not  to  the  falsehood  about  the  father's  consent,  but 
to  the  document  being  defective.]     The  ground  of  the 
discharge  was  the  want  of  being  charged  in  execution  in 
due  time,  and  that  was  occasioned  by  the  false  representa- 
tion.    Mr.  Hill  proved,  that  but  for  the  false  represen- 
tation he  should  have  proceeded  to  charge  the  defendant. 
The  form  of  the  document  was  immaterial ;  for,  if  it  had 
been  ever  so  valid,  the  defendant  in  that  action  would  still 
have  said  that  he  was  not  bound,  as  he  had  given  no  authority. 
The  validity  of  the  document,  therefore,  does  not  come  in 
question ;  T.  B.  Melton  would  have  taken  the  same  advan- 
tage, whether  the  consent  had  been  according  to  the  rule 
of  Court  or  not,  and  the  damage  would  have  been  just  the 
same.     The  damage  was  the  discharge;  and  the  means  of 
obtaining  that  discharge  were  procured  by  this  defendant 
by  making  the  fraudulent  representation  in  question.  [Al- 
derscn,  B. — The  ground  for  the  discharge  would  have 
been  just  the  same,  whether  the  representation  was  true  or 
false.]     Still  the  damage  would  not  have  happened  but 
for  the  false  representation.     Suppose  the  now  defendant 
had  come  into  Mr.  HilVs  office,  and  had  said,  I  am  not  au- 
thorised to  give  any  consent,  but  I  will  give  one;  it  is 
clear  that  the  undertaking  would  not  have  been  accepted. 


1834. 
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^^\X/^^  and  the  damage  would  not  in  that  case  have  happened. 
If  the  father  had  really  given  his  consent,  nan  constat 
that  he  would  have  been  so  dishonest  as  to  have  taken 
advantage  of  the  not  being  charged  in  execution. 
[Lord  Lyndhurstf  C«  B. — If  the  attorney's  act  bound  the 
principal,  is  it  not  immaterial  whether  the  representa^ 
tion  as  to  the  authority  was  true  or  false  ?  If  so,  the  in- 
jury has  arisen  solely  from  the  informality  of  the  document, 
in  omitting  to  express  that  the  proceedings  were  stayed  at 
the  request  of  the  defendant  in  the  suit,  according  to  the 
mode  pointed  out  by  the  rule  of  Court.]  It  was  probably 
part  of  the  fraud  to  omit  the  expression  of  the  proceed- 
ings being  stayed  at  the  request  of  the  defendant. 

FoUett  and  Miller,  contrh,  were  stopped  by  the  Court. 

Lord  Lynohurst,  C.  B. — ^This  is  an  action  to  recover 
damages  alleged  to  have  been  occasioned  by  the  act  of  the 
defendant;  and,  to  maintain  the  action,  it  is  necessary  that 
the  plaintiff  should  satisfy  the  Court  that  the  damage 
mentioned  arose  from  the  cause  stated  in  the  declaration, 
that  is,  from  the  false  representation  of  the  defendant; 
Now,  as  he  was  the  attorney  for  his  father  in  the  action,  it 
was  immaterial  whether  he  had  the  express  authority 
of  his  father  on  the  occasion  in  question,  as  his  act  as 
such  attorney  was  equally  binding  without  such  express 
authority.  The  damage  arose  not  from  the  false  represen- 
tation, but  from  the  informality  of  the  document.  That 
document  was  given  in  Mr.  HiWs  presence,  and  to  that 
informality  HiU  was  a  party  as  well  as  the  defendant. 

BoLLANB,  B. — I  am  of  the  same  opinion.  It  has  been 
contended,  that  the  ground  upon  which  these  proceedings 
were  stayed  was  the  representation  of  the  son  that  he 
had  the  authority  of  his  father.  But  there  was  still  some- 
thing further  to  be  done,  as  it  was  necesaary  that  a  proper 


TRINITY  TERM,  4  WILL.  lY.  24*1 

document  should  be  prepared.    Such  a  document  was  not  Bjiek.  of  PUm, 
prepared » but  an  informal  one  was  taken ;  that  informality, 
and  not  the  false  representation  of  the  son,  was  the  ground 
of  the  discharge. 

Alderson,  B. — The  gist  of  the  present  action  is,  that, 
owing  to  the  false  representation  of  the  son,  damage  has 
been  sustained  by  the  plaintiff.  The  damage  does  not 
however  appear  to  have  arisen  from  that  false  representa^ 
tion,  for  the  father  was  not  discharged  on  the  ground  of  a 
want  of  authority  in  the  son,  but  on  the  ground  of  the  de- 
fect in  the  document  itself. 

GuRNBY,  B.— I  concur  in  the  opinion  of  the  Court, 
though  with  great  regret,  as  this  appears  to  me  to  be  a  case 
of  great  fraud. 

Rule  absolute  for  a  nonsuit. 


Dickenson  v.  Teagub. 

Assumpsit  on  several  bills  of  exchange.  Pleas —  a  defendant 
First,  the  general  issue;  and,  secondly,  that  the  causes  of  Sf^^'^of 
action  did  not  accrue  within  six  years  next  before  the  com-  ««*><>«  did  not 

"  ■«««.•  within 


ntencemeni  of  the  suit.  Replication  to  the  second  plea,  six  yean  next 
that  the  causes  of  action  did  accrue  within  six  years  next  comLnc^iteni 
before  the  commencement  of  the  suit.  ^aintiffreUed 

At  the  trial  before  BoUand,  B.,  at  the  London  Sittings  that  the  cau«e 
after  Michaelmas  Term,  it  appeared  that  the  first  writ,  by  ariae  within  six 
which  the  action  was  commenced,  was  issued  on  the  21  st  J^w' that"" 
May,  1832,  which  was  within  six  years  from  the  time  t^«  pUiotiff 

might  pro^e  a 

^O  MMW  to 

have  been  issued  within  the  six  yean,  and  to  ha?e  been  contliuied  down  to  the  time  of  the  defen- 
dant's appearance. 

On  the  trial  of  an  isue,  whether  the  cause  of  action  arose  within  six  years  next  before  the  com' 
wiemmmmeiU  of  tkt  stUt,  the  plaintiff  produord  the  roll  on  which  the  contlouanoes  appeared  to  have 
been  regularly  but**^  up.  it  appeared  from  the  wriu  themseWes,  that  the  second  writ,  which 
waa  an  oUom  gao  mimut,  was  tested  on  a  day  subsequent  to  the  day  of  the  teste  of  the  first  writ:— 
Beid,  that  the  roll  being  right,  the  Court  could  not  look  to  any  thing  else  to  contradict  it. 
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E*ch,rfPU(u,  when  the  cause  of  action  accrued.  The  plaintiff  pro- 
duced the  roll,  on  which  continuances  were  regularly 
entered  up.  Four  writs  were  produced,  the  first  of  which 
was  issued  on  the  21st  May,  IS32,  returnable  on  the  26th 
May^  which  was  the  first  day  of  Trinity  Term.  The  se- 
cond writ,  which  was  an  alias  quo  minus,  was  tested  on  the 
16th  June,  1832,  being  the  last  day  of  Trinity  Term,  re- 
turnable on  the  first  day  of  Michaelmas  Term.  The  third 
writ  was  tested  on  the  first  day  of  Michaelmas  Term,  re- 
turnable on  the  first  day  oi  Hilary  Term,  on  which  day  the 
last  writ  was  tested,  and  upon  that  Writ  the  defendant  ap- 
peared. It  was  objected,  that  the  first  process  was  not 
regularly  continued  down  so  as  to  connect  it  with  the  decla- 
ration, because  the  second  writ  was  not  tested  on  the  re- 
turn of  the  first.  The  learned  Judge  overruled  the  ob- 
jection, and  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit. 

Crofcder  obtained  a  rule  accordingly;  and  a  cross  rule 
was  obtained  by  the  plaintiff  to  amend  the  second  writ,  by 
making  it  conformable  to  the  roll. 

D»  Pollock, Kelly f  and  Wilson  now  shewed  cause  against 
the  rule  for  entering  a  nonsuit. — This  rule  was  moved 
upon  several  grounds,  but  was  granted  merely  on  the  point 
as  to  the  Statute  of  Limitations.  When  the  roll  is  looked 
at,  all  objection  is  removed  ;  for  on  the  roll  every  thing  is 
right  from  the  beginning  to  the  end.  The  process  appears 
on  the  roll  to  be  regularly  continued  down  to  the  time  of 
the  defendant's  appearing.  The  supposed  defect  appears 
only  in  the  writ,  which  cannot  be  used  to  contradict  the 
roll.  [Parke,  B. — If  the  roll  is  right  we  can  look  at 
nothing  else.]     They  were  then  stopped  by  the  Court. 

Crowder. — Under  this  replication  the  plaintiff  couLl 
not  give  evidence  of  proceaa  sued  out  within  the  time. 
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He  ought  to  have  replied  the  quo  ment^^  specially.  [Parke,  Exch.^  Pleas, 
B. — ^That  objection  ought  to  have  h^en  taken  distinctly  s^.^^^,-^^ 
at  the  trial,  for  then  the  plaintiff  might  have  proceeded  Dickenson 
to  prove  an  acknowledgment  within  the  time.  The  ques-  Teaque. 
tion  is,  whether  you  took  the  objection  at  the  trial,  that, 
under  this  replication,  evidence  of  the  writ  could  not  be 
given.  It  is  clear,  that,  under  a  general  replication  to  a 
plea  that  the  cause  of  action  arose  within  six  years  fromM^ 
exhibiting  of  the  bill,  the  plaintiff  cannot  give  evidence  of 
process  sued  out  before  the  exhibiting  of  the  bill,  but  he 
is  bound  to  reply  the  process.  If  he  does  not,  but  only 
takes  issue  on  the  plea,  the  only  question  is,  whether  there 
has  been  a  promise  or  cause  of  action  within  the  time. 
[The  learned  Baron  then  examined  the  pleadings.]  I  find 
that  the  plea  is,  that  the  cause  of  action  did  not  accrue 
within  six  years  next  before  the  commencement- of  the  writ^ 
not  before  the  exhibiting  of  the  bill ;  that  makes  all  the 
difference.  If  the  defendant  choose  to  plead  that  the 
cause  of  action  did  not  accrue  within  six  years  before  the 
commencement  of  the  suit,  the  plaintiff  may  reply  gene- 
rally, and  prove  the  writ  which  is  the  commencement  of  the 
suit ;  that  was  so  decided  in  Beardmore  v.  Rattenbury  (a).] 
That  was  the  case  of  an  original  writ.  When  the  defen- 
dant speaks  of  the  commencement  of  the  suit,  he  must  be 
taken  to  mean  the  proper  and  usual  commencement  in 
point  of  law,  that  is  primd  fctcie  the  exhibiting  the  bill ; 
and  the  plaintiff  should  shew  by  his  replication  if  he  in- 
tend to  treat  the  process  as  the  commencement  Here 
the  first  writ  has  not  been  properly  connected  with  the 
action. 

Parke,  B.— On  the  first  point,  it  is  quite  clear  that  we 
must  look  at  the  record  only;  we  must  take  it  for  granted 
that  the  roll  is  true,  and  cannot  allow  it  to  be  contradicted. 

(a)  6  Barn.  &  Aid.  452 ;  1  DowL  &  Ryl.  27. 
VOL.  I.  S  C.  M.  R. 
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£xeh.  9f  Ptnu,  On  the  other  point,  the  general  rule  before  the  late 
statute  (a)  was,  .that  it  was  in  the  option  of  the  plaintiff 
whether  he  would  treat  the  process,  or  the  exhibiting  of  the 
bill,  as  the  commencement  of  his  suit.  If  the  defendant 
pleaded,  that  the  debt  did  not  accrue  within  six  years  from 
the  time  of  exhibiting  the  bill,  then  the  plaintiff,  if  he  in- 
tended to  adopt  the  process  as  the  beginning  of  his  action, 
was  bound  to  plead  it ;  but  if  the  defendant  chose  to  plead 
generally  that  the  cause  of  action  did  not  accrue  within 
six  years  from  the  commencement  of  the  suit,  the  plaintiff 
could  not  properly  reply  process,  but  might  reply  generally 
that  the  cause  of  action  did  accrue  within  six  years  brfore 
the  commencement  of  the  suit,  and  give  the  prooeas 
in  evidence  to  shew  what  was  the  true  commencemeiit  of 
the  suit.  The  plaintiff  in  the  present  case  had  a  right  to 
say,  that  the  quo  minus  was  the  commencement  of  the 
action.  If  the  plea  had  been,  **  next  before  the  exhibiting 
of  the  bill,**  it  would  have  been  different.  There  ia  no 
foundation  for  the  objection,  and  the  rule  for  a  nonrait 
must  be  discharged.  The  other  rule  for  the  aasendment 
must  also  be  discharged,  and,  as  there  was  no  necessity 
for  that  rule,  it  must  be  discharged  with  costs. 

The  rest  of  the  Court  concurring — 

Both  rules  discharged. 

(a)  The  Uniformity  of  Process  the  commencement  of  any  per- 
Act,  2  Will.4,  by  which  the  writ  of  sonai  action.  See  /f&<ofi  r.  Un- 
summons  or  capku  is  now  always      derhill^  iC.StM.  492. 
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Eieh,  ofPUa$, 
16d4. 

Emery  v.  Day. 

Assumpsit  for  goods  8o\di  work  and  labour,  money  A  local  turnpike 
had  and  received ,  and  on  an  account  atated,  against  the  de-  aii  monies,  &c. 
fendant  as  clerk  of  the  trustees,  named  and  appointed  l^^^^^l^ 
under  a  certain  act  of  Parliament,  made  and  passed  in  tobeappUedin 

the  order  and 

the  54  Geo,  3,  intituled  ''An  Act  for  repairing  the  road  manner  fuUow- 
from  Potion,  in  the  county  of  Bet^ord^  and  Gamlingay,  in.  '^^ij^^^u,^" 
the  county  of  Cambridge f  to  Eynetbury,  in  the  county  of  ^^^^  *f*  >« 
Huntingdon.    Pleas — the  general  issue,  and  the  Statute  act,&c.&c;  in 
of  Limitations,  that  the  defendant  did  not  promise  within  in  dd^ng  t?e 
six  years.    Replication — that  he  did  promise  ^thin  m  "JS"^*^^  „- 

years.  Tiding  tum- 

At  the  trial,  before  Denman^  C.  J.,  at  the  last  Lent  bousn^and other 
Assizes  for  the  county  of  Cambridge ^  it  appeared  that  the  r^tl^^'the^ 
plaintiff  had  entered  into  a  contract  in  October,  18^,  wid»  *^<^>  ^^  ^ 

erecting  and 

the  trustees  of  the  Eynesbury  road,  to  erect  a  toll-bouse^  making  neces- 
aad  that  the  work  had  been  performed  by  him  at  the  ^entb^ges, 
end   of  that  year  and  the  beginning  of  1824.    It  was  ^^ringtfifrJid, 
proved,  that,  in  MQy,  1829,  a  meeting  of  the  trustees  waf  ^f-*  s"^  <><!>«'- 
held,  at  which  the  trustees  ordered  the  money  to  he  .the  purposes, 
raised  and  the  tradesmen  paid;  but  on  the  book  which  f„^duLdy,'n'* 
ought  to  have  contained  ^n  entry  of  such  order  being  w^^i  ^/  >°' 

^  .  ^^^    terest  and  re- 

called for  and  produced,  it  was  found  to  contain  no  such  dudngtheprin- 

order.     The  Lord  Chief  Justice  nonsuited  the  plaintiS;  money  gub- 

aod  gave  him  leave  to  move  to  enter  a  verdict  for  this  '*^^i823'the 

amount  claimed.    In  Easier  Terim,  B*  4ndrews  /obtain-  pWnUffcon- 

tracted  with  the 

ed  a  rule  accordingly.  trustees  to  build 

a  toll-house, 
which  he  ac- 

Kelly  shewed  cause. — No  promise  qt  acknowledgment  cordingiy  com- 
pleted in  1824. 

In  1829,  the 
trustees  had  a  meeting,  and  Terbally  ordered  that  money  should  be  raised,  and  the  tradesmen  paid: 
— HeU^  that  the  right  of  action  accrued  when  the  work  was  done,  and  not  when  the  trastees  were  in 
funds;  and  that  the  Statute  of  Limitations  was  a  bar,  notwithstanding  the  order  in  1829. 

s2 
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ExeiurfPieat,  in  writing  was  shewn.  The  plaintiff  called  one  of  the 
trustees,  who  proved  that  many  years  since  an  order  had 
been  made  to  pay  this  amount,  but  he  did  not  say  that  it 
was  in  writing.  The  book  was  produced,  and  no  such 
order  appeared ;  there  wasj  therefore,  no  evidence  of  a 
promise  in  writing.  [Parker  B. — We  will  not  trouble  you  as 
to  the  promise  in  writing.  We  wish  you  at  present  to  con- 
fine yourself  to  the  question  whether  the  plaintiff  can 
recover  for  money  had  and  received  when  the  trus- 
tees were  in  funds ;  whether  the  32nd  clause  postponed 
any  right  of  action  against  the  trustees  until  they  should 
be  in  funds ;  or  whether  that  clause  was  directory  only 
upon  them  to  apply  the  monies  when  raised  as  therein  en- 
acted. The  plaintiff  would  probably  be  able  to  get  over 
any  difficulty  as  to  the  particulars  not  being  for  money  had 
and  received;  for  he  would  contend  that  the  contract  was 
that  the  work  should  be  paid  for  when  the  trustees  were 
in  funds,  and,  when  that  happened,  that  he  might  declare 
generally  for  work  and  labour.  The  question,  therefore, 
is  on  the  construction  of  the  clause.  Alderson,  B. — The 
question  is,  whether  the  work  was  done  and  the  ma- 
terials provided  to  be  paid  for  on  request ;  or  whether  it 
was  not  to  be  paid  for  until  the  trustees  had  received 
the  funds.]  There  is  nothing  in  the  clause  to  defer  the 
payment.  It  is  to  be  found  in  every  turnpike  act.  The 
provision  is  (a),  ''  That  all  monies  which  shall  arise  and 
be  produced  by  or  from  such  subscriptions  as  aforesaid, 
and  by  and  from  the  tolls  by  this  act  granted  and  made 
payable,  together  with  the  monies  which  shall  from  time 
to  time  be  borrowed  upon  the  credit  of  the  tolls  to  be  col- 
lected therein^  and  all  other  monies  which  shall  arise  or  be 
produced  under  or  by  virtue  of  this  act,  and  not  herein  or 
otherwise  appropriated  or  directed  to  be  applied,  shall  be 

(a)  Section  32. 
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Yested  in  the  said  trustees  for  the  time  being,  and  shall  be  Exeh,  of  Pleat, 
applied  in  the  order  and  manner  following;  videlicet ^  in 
the  first  place,  in  paying  the  costs,  charges,  and  expenses 
attending  the  preparing,  obtaining,  and  passing  of  this 
act,  and  of  preparing  securities  for  the  sums  so  subscribed, 
or  to  be  subscribed  or  borrowed;  in  the  second  place,  in 
defraying  the  expenses  of  erecting  or  providing  turn- 
pikes, toll-houses,  and  other  buildings,  and  repairing  the 
same,  and  of  erecting  and  making  necessary  and  convenient 
bridges  upon  the  said  road,  and  of  repairing  the  said 
road,  and  otherwise  in  executing  the  several  other  powers 
and  purposes  of  this  act ;  in  the  third  place,  in  paying  the 
interest  accruing  upon  the  several  sums  of  money  sub- 
scribed, or  which  shall  from  time  to  time  be  secured  upon 
the  credit  of  the  tolls  to  arise  on  the  said  road ;  and,  lastly,  in 
reducing,  paying  off,  and  discharging  the  same  several  prin- 
cipal sums."  [Parke,  B. — ^The  legislature  do  not  seem  to 
contemplate  that  the  trustees  would  enter  into  contracts  un- 
til tbey  were  in  funds.  If  they  do  enter  into  contracts  they 
may  be  liable  generally,  though  it  may  be  that  the  parties 
cannot  get  satisfaction  (a)  until  afterwards ;  but  the  ques- 
tion is,  when  the  cause  of  action  accrued.]  There  is  no 
hardship  upon  the  plaintiff,  for  he  might  have  sued  out  his 
writ  within  the  six  years,  though  he  may  not  perhaps  be 
able  to  get  execution  until  afterwards.  If  the  clerk  is  not 
liable  to  an  execution,  but  the  plaintiff  is  put  to  subse- 
quent proceedings  to  obtain  the  fruits  of  his  judgment,  it 
would  be  an  argument  to  shew  that  the  real  construction  of 
the  act  is,  that  the  liability  is  incurred  at  the  time,  although 
no  proceedings  can  be  effectual  until  funds  are  raised. 

J?.  Andrews  and  C  Austin,  contra. — The  legislature 
certainly  contemplated  that  contracts  as  to  toll-houses  at 

(a)  WormweU  v.  HmUione,  4  Moo.  &  P.  612 ;  6  Bing.  668. 
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Exch,  rf  puat,  least  should  be  entered  into  by  the  trustees  before  the 
1834. 

funds  were  raised^  for  it  is  by  the  toll-houses  that  the 

funds  are  to  be  rabed.  [Parke,  B. — They  have  power  to 
raise  money  by  mortgage.]  The  third  clause  directs  that 
the  expenses  of  toll-houses,  &c.  shall  he  paid  out  of  the 
monies  raised.  Now,  the  contract  is  entered  into  with  the 
trustees,  not  on  their  indiridual  and  personal  liability,  but 
only  in  respect  of  the  money  which  the  act  of  Parliament 
directs  shall  be  applied  to  the  purpose  of  paying  for  this 
work.  In  fact,  neither  the  trustees,  nor  the  defendant, 
their  clerk,  were  liable  personally.  Wormwellv.  HaiUione 
decides  that  the  clerk  is  not  liable  to  an  execution.  Sup- 
pose a  contract  for  work  to  be  paid  for  when  money  is  re- 
mitted from  the  West  Indies;  that  is  the  same  as  in  this 
case.  [Parke^  B. — Except  that  here  you  want  the  proof 
of  such  being  the  contract.]  The  contract  was  made  on 
the  footing  of  the  act  of  Parliament.  That  appears  clearly 
from  the  contract  and  the  specifications.  The  contract  is 
entered  into,  not  on  the  credit  of  the  trustees,  but  on  the 
expectation  that  they  will  receive  the  funds  under  the  pro- 
visions of  the  act  of  Parliament ;  until  those  funds  were 
received,  it  is  clear  that  no  fruitful  judgment  could  be  ob- 
tained. The  true  construction  of  the  clause  is,  that  there 
is  to  be  no  liability  until  the  funds  were  received;  and  if 
so,  no  right  of  action  accrued  until  that  period,  and  the 
statute  is  consequently  no  bar.  [Parke,  B. — The  con- 
tract may  be  a  general  one — ^to  pay  on  request,  although  the 
plaintiiFmay  not  be  able  to  enforce  it,  so  as  to  recover  the 
fruits  of  a  judgment,  for  many  years.  In  the  case  of  a  con- 
tract with  a  testator,  where  the  executor  has  pleaded /)toi^ 
administravit,  and  the  plaintiff  takes  judgment  of  assets 
quandOf  he  may  have  no  fruits  of  that  judgment  for  many 
years;  still  the  action  was  maintainable  immediately 
against  the  executor,  although  any  execution  is  post- 
poned. You  cannot  make  out  that  the  present  is  auy 
thing  more  than  a  general  contract ;  and  if  so,  the  cause  of 
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action  accrued  when  the  work  was  done.     You  shew  no  e*{^  of  Phas, 

1834* 
order  or  admission  in  writing  to  take  it  out  of  the  Statute 

of  Limitations.]     It  is  submitted^  that  the  order  in  1829 

was  sufficient  to  take  the  case  out  of  the  statute.    It  was 

more  than  a  yerbal  acknowledgment;  it  was  an  act  done. 

Before  Lord  Tenierdens  Act  (a)j  a  case  might  have  been 

taken  out  of  the  Statute  of  Limitatjpns,  either  by  a  verbal 

acknowledgment,  or  an  act  done.  Since  the  passing  of  that 

act,  a  verbal  acknowledgment  will  not  suffice,  but  an  act 

done  which  admits  the  liability  may  still  take  the  case  out 

of  the  statute.     [Gurneyf  B. — All  that  passed  was  in 

words.] 

Parke,  B. — No  act  will  suffice,  except  the  one  particu- 
larly mentioned  in  the  statute,  the  payment  of  part.  The 
issue  is  on  you  to  shew  a  promise  within  six  years.  How 
can  we  say  that  the  order  was  a  note  in  writing  within  the 
statute?  If  it  were  in  writing  at  all,  we  cannot  tell,  with- 
out seeing  it,  whether  it  amounts  to  a  note  in  writing 
signed  by  the  party  within  the  statute.  The  rple  must  be 
discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
(a)  9  Geo.  4,  c.  14. 
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Exeh.  of  Pleat, 
1834. 


A  letter  con- 
taining a  libel 
was  proved  to 
be  in  the  hand- 
writing of  the 
defendant,  to 
have  been 
addressed  to  a 
party  in  Scoi- 


Warren  V.  Warren. 

f^ASE  for  libel.     Plea — the  general  issue. 

At  the  trial,  before  Gaselee,  J.,  at  the  last  Lent  Assizes 
for  the  county  of  Essex,  it  was  proved  that  the  letter  in 
question  was  in  the  handwriting  of  the  defendant,  ad- 
dressed to  a  person  in  Scotland ;  that  it  was  received  from 
the  Colchester  post-office  at  H.,  in  Essex,  and  forwarded  to 

land,  to  have 

been  received  at  Lofidon  to  be  forwarded  to  Scotland,  and  it  was  produced 
at  cI*froin  the  ^'^h  the  proper  post-marks,  and  with  the  seal  broken, 
post-office  at /r.,  •pj^^  letter  was  written  by  the  defendant  to  a  person  in 

and  to  have  •'  *■ 

been  then  for-  Scotland,  who  had  the  management  of  certain  property,  in 
to  London  to  be  which  both  the  plaintiff  and  defendant  were  interested, 
^cfll/anJ^and      *"^  principally  related  to  such  property;  but  it  contained 

it  was  produced 
at  the  trial 
with  the  pro- 
per post-marks, 
and  with  the 
seal  broken: 
— jHsW,  suffi- 
cient frimd 
facie  evidence 
that  it  reached 
the  person  to 
whom  it  was 
addressed,  and 
of  a  publication 
to  him. 

The  plaintiff 
and  defendant 
were  jointly 
interested  in 


a  charge  against  the  plaintiff  of  bad  conduct  to  his 
mother  and  aunt.  It  was  objected,  that  there  was  not  suffi- 
cient evidence  of  publication,  and  that  the  publication  was 
privileged,  on  the  ground  of  its  being  a  communication  about 
property  in  which  the  defendant  and  plaintiff  were  interest- 
ed. The  learned  Judge  overruled  the  objection,  and  told 
the  jury  that  the  letter,  being  put  into  the  post  and 
received  by  the  party,  was  a  publication.  The  jury  found 
a  verdict  for  the  plaintiff,  with  a  farthing  damages.  A 
rule  was  obtained  in  Easter  Term  for  a  new  trial,  upon 
the  grounds  taken  at  the  trial;  against  which,  cause  was 

property  iniSbol-   nOW  shewn  by — 
land,  of  which 
C.  was  mana- 
ger.    The  de- 
fendant wrote  to 
C.  a  letter,  prin- 
cipally about 
the  property, 
and  the  conduct 
of  the  plaintiff 
with  reference 
thereto,  but 

containing  a  charge  against  the  plaintiff  with  reference  to  his  conduct  to  his  mother  and  aunt : — 
Held,  that  though  the  part  of  the  letter  about  the  defendant's  conduct  as  to  the  property  might  be 
confidential  and  privileged,  that  such  privilege  could  not  extend  to  the  part  of  the  letter  about  the 
plaintiff's  conduct  to  his  mother  and  aunt 


Spankie,  Seijt. — On  the  evidence  produced  at  the  trial, 
no  reasonable  doubt  could  exist  that  there  was  at  least  evi- 
dence of  publication  to  go  to  the  jury.  The  handwriting 
of  the  defendant  to  the  letter  was  proved,  and  the  letter 
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was  produced,  bearing  the  proper  post-mark^  addressed  to  £mA.  rf  Pkas, 
a  person  in  Scotland,  and  with  the  seal  broken.  [Parker  B. 
—Surely  the  production  of  a  letter  with  the  seal  broken,  and 
with  the  post-mark  upon  it,  is  strong  evidence  that  it  was 
'  received  by  the  person  to  whom  it  was  addressed.  Alder- 
son,  B. — At  least  it  is  primd  facie  evidence  of  that  fact.] 
As  to  the  second  point,  it  is  clear  that  the  part  of  the  letter 
as  to  the  plaintiff's  alleged  conduct  to  his  mother  and 
aunt  does  not  fall  within  the  class  of  privileged  communi- 
cations. 

Channel,  conird. — On  the  first  pointy  the  fact  of  a  letter 
being  written  in  Essex,  addressed  to  a  person  in  Scotland, 
is  no  proof  that  it  reached  the  hands  of  the  person  to 
whom  it  was  addressed.  [Gurnet/,  B. — The  post-master 
was  called,  who  proved  that  his  handwriting  was  upon  it; 
that  it  was  received  from  the  post  office  at  H.,  at  the  post- 
office  in  Colchester,  and  forwarded  to  London  on  its  road 
to  Scotland.  Was  not  that  at  least  primd  facte  evidence 
that  it  reached  its  destination  ?]  If  it  were  on\y  primd  facie 
evidence^  the  learned  Judge  was  wrong  in  treating  the  fact 
of  the  receipt  of  the  letter  in  Scotland  as  proved.  He  told 
the  jury,  that  the  letter  was  published  by  being  put  into  the 
post-offipe  and  received  by  the  party.  He  laid  stress  on  the 
receipt  by  the  party,  as  if  that  fact  had  been  proved  con- 
clusively. It  should  have  been  left  to  the  jury  to  say 
whether  the  party  did  receive  it.  Secondly,  the  commu- 
nication was  privileged.  The  letter  was  clearly  written  in 
answer  to  a  letter  which  must  have  been  about  the  pro- 
perty of  these  parties.  That  appeared  from  the  contents 
of  the  letter  itself.  The  person  to  whom  the  letter  was 
addressed  was  the  manager  of  property  to  which  both  the 
plaintiff  and  defendant  were  entitled  ;  and  it  appeared  from 
the  admission,  that  there  had  been  a  suit  in  Chancery  about 
this  property.  A  letter  written  to  the  manager  of  this 
property  about  the  joint  concerns  of  the  plaintiff  and  de- 
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Exch,  of  Pleas, 
1834. 


Warren  r.  Warren. 

f^ASE  for  libel.     Plea — the  general  issue. 

At  the  trialy  before  Gaselee,  J.,  at  the  last  Lent  Assizes 
for  the  county  of  Essex,  it  was  proved  that  the  letter  in 
question  was  in  the  handwriting  of  the  defendant,  ad- 
dressed to  a  person  in  Scotland;  that  it  was  received  from 
the  Colchester  post-office  at  H.,  in  Essex,  and  forwarded  to 


A  letter  con- 
taining a  libel 
was  proved  to 
be  in  the  hand- 
writing of  the 
defendant)  to 
have  been 
addressed  to  a 
party  in  Scot- 
land, to  have 

been  receivedat  London  to  be  forwarded  to  Scotland,  and  it  was  produced 
at  cf  from  the  With  the  proper  post-marks^  and  with  the  seal  broken. 
post-office  at  fl;,  The  letter  was  written  by  the  defendant  to  a  person  in 

and  to  have  ''  * 

been  then  for-  Scotland,  who  had  the  management  of  certain  property,  in 
to  London  to  be  which  both  the  plaintiff  and  defendant  were  interested, 
%oiiand\nd  ^^^  principally  related  to  such  property;  but  it  contained 
it  was  produced  a  charge  against  the  plaintiff  of  bad  conduct  to  his 
with  the  pro-  mother  and  aunt.  It  was  objected,  that  there  was  not  suffi- 
cient evidence  of  publication,  and  that  the  publication  was 
privileged,  on  the  ground  of  its  being  a  communication  about 
property  in  which  the  defendant  and  plaintiff  were  interest- 
ed. The  learned  Judge  overruled  the  objection,  and  told 
the  jury  that  the  letter,  being  put  into  the  post  and 
received  by  the  party,  was  a  publication.  The  jury  found 
a  verdict  for  the  plaintiff,  with  a  farthing  damages.  A 
rule  was  obtained  in  Easter  Term  for  a  new  trial,  upon 
the  grounds  taken  at  the  trial;  against  which,  cause  was 

property  inScoi*  nOW  shcwn  by — 
land,  of  which 
C  was  mana- 

fendant  wrote  to  Spanlic,  Scijt. — On  the  evidence  produced  at  the  trial, 
cipaiiy^abou"""  "^  reasonable  doubt  could  exist  that  there  was  at  least  evi- 
^**«  P™P«'^'y»  dence  of  publication  to  go  to  the  jury.  The  handwriting 
of  the  plaintiff    of  the  defendant  to  the  letter  was  proved,  and  the  letter 

with  reference 

thereto,  but 

containing  a  charge  against  the  plaintiff  with  reference  to  his  conduct  to  his  mother  and  aunt: — 

Held,  that  though  the  part  of  the  letter  about  the  defendant's  conduct  as  to  the  property  might  be 

confidential  and  privileged,  that  such  privilege  could  not  extend  to  the  part  of  the  letter  about  the 

plaintiff's  conduct  to  his  mother  and  aunt 


per  post-marks, 
and  with  the 
seal  broken: 
—Held,  suffi- 
cient fTimd 
facie  evidence 
that  it  reached 
the  person  to 
whom  it  was 
addressed,  and 
of  a  publication 
to  him. 

The  plaintiff 
and  defendant 
were  jointly 
interested  in 
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was  produced,  bearing  the  proper  post-mark,  addressed  to  Exch.  of  Pka$, 
a  person  in  Scotland,  and  with  the  seal  broken.  [Parke,  B. 
— Surely  the  production  of  a  letter  with  the  seal  broken,  and 
with  the  post-mark  upon  it,  is  strong  evidence  that  it  was 
received  by  the  person  to  whom  it  was  addressed.  Alder- 
son,  B. — At  least  it  is  primd  facie  evidence  of  that  fact.] 
As  to  the  second  point,  it  is  clear  that  the'  part  of  the  letter 
as  to  the  plaintiff's  alleged  conduct  to  his  mother  and 
aunt  does  not  fall  within  the  class  of  privileged  communi- 
cations. 

Channel,  conird. — On  the  first  point,  the  fact  of  a  letter 
being  written  in  Essex,  addressed  to  a  person  in  Scotland, 
is  no  proof  that  it  reached  the  hands  of  the  person  to 
whom  it  was  addressed.  [Gumcff,  B. — The  post-master 
was  called,  who  proved  that  his  handwriting  was  upon  it ; 
that  it  was  received  from  the  post  office  at  H.,  at  the  post- 
office  in  Colchester,  and  forwarded  to  London  on  its  road 
to  Scotland.  Was  not  that  at  least  primd  facie  evidence 
that  it  reached  its  destination  ?]  If  it  were  only  primd  facie 
evidence,  the  learned  Judge  was  wrong  in  treating  the  fact 
of  the  receipt  of  the  letter  in  Scotland  as  proved.  He  told 
the  jury,  that  the  letter  was  published  by  being  put  into  the 
post-office  and  received  by  the  party.  He  laid  stress  on  the 
receipt  by  the  party,  as  if  that  fact  had  been  proved  con- 
clusively. It  should  have  been  left  to  the  jury  to  say 
whether  the  party  did  receive  it.  Secondly,  the  commu- 
nication was  privileged.  The  letter  was  clearly  written  in 
answer  to  a  letter  which  must  have  been  about  the  pro« 
party  of  these  parties.  That  appeared  from  the  contents 
of  the  letter  itself.  The  person  to  whom  the  letter  was 
addressed  was  the  manager  of  property  to  which  both  the 
plaintiff  and  defendant  were  entitled  ;  and  it  appeared  from 
the  admission,  that  there  had  been  a  suit  in  Chancery  about 
this  property.  A  letter  written  to  the  manager  of  this 
property  about  the  joint  concerns  of  the  plaintiff  and  de- 
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^^\^lF^^'  fendant  in  reference  thereto,  is  clearly  confidential;  and  if 
so,  it  was  protected  as  a  privileged  communication,  unless 
the  other  party  could  shew  express  malice. 

Parke,  B. — ^If  a  letter  is  sent  by  the  post,  it  is  primd 
fcune  proof,  until  the  contrary  be  proved,  that  the  party  to 
whom  it  is  addressed  received  it  in  due  course.  As  to  the 
other  question,  so  far  as  related  to  the  common  property, 
the  letter  might  be  confidential;  but  with  regard  to  that 
part  which  reflected  on  the  plaintiff's  conduct  to  his 
mother  and  aunt,  it  is  impossible  to  hold  that  the  defen- 
dant was  privileged.  The  manager  could  have  nothing  to 
do  with  that.     The  rule  must  be  discHarged. 

The  rest  of  the  Court  concurred. 

Rule  clischarged. 


Tippets  v,  Heane. 

In  order  to  take  ASSUMPSIT  for  meat,  lodging,  &c.,  furnished  by  the 
statute^of  Limi-  plaintiff  for  the  defendant's  son.  Plea — general  issue  and 
tatioosbyapart  tfag  Statute  of  Limitations. 

payment,  it 

most  appear  At  the  trial,  before  Vaughan,  B.,  at  the  London  Sittings 

ment  was  made  after  last  Hilary  Term,  the  plaintiff,  to  take  the  case  out 

the  dSbTfor'*'  of  the  Statute  of  Limitations,  proved,  by  a  Mr.  jTBeckei, 

which  the  action  that  he  had  paid  10/.  to  the  plaintiff  by  the  direction  of  the 

Is  brought,  and  «r  «r 

thatitwaamade  defendant  in  the  year  1829;  but  he  could  not  speak  to  the 
of  a*peater*°*  account  on  which  it  was  paid,  or  give  any  evidence  be- 
debL  yond  the  mere  fact  of  having  paid  the  money  by  the  de- 

fendant's direction.  The  learned  Baron  left  it  to  the 
jury  to  say,  whether  the  10/.  was  paid  on  account  of  the 
debt  in  question;  and  observed  to  them,  that  no  other 
account  was  proved  to  have  existed  between  the  parties. 
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The  jury  having  found  a  verdict  for  the  plaintiff,  a  rule  ^<^*-  ef  ^<m#, 
for  a  new  trial  was  obtained  in  Easter  Term  by  Ludlow^ 
Serjt. ;  against  which,  cause  was  now  shewn  by — 

KeUy^  who  contended  that  there  being  no  evidence  of 
any  other  account  or  transaction  between  the  parties,  the 
jury  were  right  in  referring  the  payment  of  the  10/.  to  the 
only  account  which  appeared  to  have  existed  between  the 
plaintiff  and  defendant. 

Ludlow,  Serjt.,  and  Peter sdorff,  contriij  were  stopped  by 
the  Court. 

Parke,  B. — ^This  rule  ought  to  be  made  absolute. 
There  was  not  in  my  opinion  suflScient  evidence  to  go  to 
the  jury  of  this  being  a  part  payment,  so  as  to  take  the 
case  out  of  the  Statute  of  Limitations.  In  order  to  take 
a  case  out  of  the  Statute  of  Limitations  by  a  part  pay- 
ment, it  must  appear,  in  the  first  place,  that  the  payment 
was  made  on  account  of  a  debt.  That  was  left  in  ambi- 
guity in  the  present  case.  Secondly,  it  must  appear  that 
the  payment  was  made  on  account  of  the  debt  for  which 
the  action  is  brought.  Here,  the  evidence  does  not  shew 
any  particular  account  to  which  the  payment  was  appli- 
cable. The  jury  seem  to  have  considered  it  as  a  payment 
of  part  of  the  debt  in  question;  and  perhaps,  as  there  was 
no  other  account  found  to  have  been  in  existence  between 
the  parties,  they  might  be  warranted  in  so  doing.  But  the 
case  must  go  further ;  for  it  b  necessary,  in  the  third  (Jace, 
to  shew  that  the  payment  was  made  as  part  payment  of  a 
greater  debt,  because  the  principle  upon  which  a  part 
payment  takes  a  case  out  of  the  statute  is,  that  it  admits  a 
greater  debt  to  be  due  at  the  time  of  the  part  payment. 
Unless  it  amounts  to  an  admission  that  more  is  due,  it  cannot 
operate  as  an  admission  of  any  still  existing  debt.     Unless 
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^'^^aof^^'  then,  in  the  present  case,  it  could  be  collected  that  the 
payment  was  in  part  of  a  greater  debt,  the  statute  was 
a  bar,  and  there  being  no  evidence  from  which  a  jury  were 
warranted  in  coming  to  such  a  conclusion,  the  present 
rule  must  be  made  absolute. 

The  rest  of  the  Court  concurred. 

Rule  absolute. 


Gould  v.  Lasbury. 
A  plea  that        DECLARATION  in  debt  on  simple  contract.     Plea— 

the  defendant  ^ 

waadischarged    that  the  defendant  was  discharged,  under  the  Insolvent 
the  insoWenc      Debtors'  Act,  ''  from  the  debts  and  causes  of  action,  if 

foJm  the  ^^8  ^^y»  *"^   ^^^^  *"^  ^"^^^y  ^^  them."    Special  demurrer, 

of  action  in  assigning  for  cause,  that  the  said  plea  did  not  confess  and 

tion  mentioned  avoid  the  causc  of  action,   &c.   &c. ;  and  that  the  plea 

on  sMchU  de-**  neither  set  out  the  discharge  specially,  nor  was  pleaded 

murrer.  generally,  in  the  form  given  by  the  statute. 

Erle^  in  support  of  the  demurrer. — ^There  are  two  de- 
fects in  this  plea: — Firsif  the  well-known  rule  of  law, 
that  a  plea  must  either  traverse,  or  confess  and  avoid,  is 
violated.  A  plea  like  this,  of  confession  and  avoidance, 
must  admit  and  confess  the  matter  stated  in  the  declara- 
tion distinctly.  Taylor  v.  Cole  (a)  is  a  decisive  authority 
on  this  point.  So,  in  Griffiths  v.  Ei/les{b),  where  an  hypo- 
thetical replication  was  attempted.  Chief  Justice  Eyre 
said,  that  the  party  could  not  plead  hypothetically.  The 
admission  here  is  most  clearly  hypothetical.  Secondly^ 
if  the  statute  gives  a  form  of  pleading,  the  party  must 
either  conform  to  that  form,  or  must  plead  in  the  more 

(a)  3  Term  Rep.  292.  {b)  1  Bos,  ic  PuU.  413. 
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special  form,  which  the  usual  rules  of  law  would  present.  ^'<^*-  ^f  ^fe«. 
Sheen  t.  Garrett  (a).     Here  the  plea  is  general^  that  the 
jiarty  was  discharged ;  but  it  does  not  follow  the  form  given 
by  the  act^  which  contains  no  such  words  as  ''  if  any." 

Kelly^  contrh. — The  general  rule,  that  a  party  must 
traverse,  or  confess  and  avoid,  every  material  allegation, 
is  not  disputed ;  the  question  is,  whether  this  plea  does  not 
substantially  confess  the  matter  in  the  declaration.  Simi- 
lar expressions  are  used  in  numerous  instances,  and  are  to 
be  found  in  all  the  forms  in  the  books  of  pleading.  In 
pleas  of  the  Statute  of  Limitations,  of  infancy,  of  bank- 
ruptcy, of  the  Insolvent  Debtors'  Act,  and  of  set-off,  it 
is  usual  to  use  words  of  this  description.  The  expressions 
'*  if  any  such  there  be,"  or  **  the  supposed,"  are  common 
in  all  these  forms.  The  usual  words  were  ''  the  supposed" 
causes  of  action,  which  is  quite  as  hypothetical  an  expres- 
sion as  'Mf  any."  In  a  case  of  GeUe  v»  Capern{b)f  in 
the  King's  Bench,  which  is  not  yet  reported,  the  de- 
claration was  for  goods  sold.  There  was  a  plea  of  set- 
off on  a  bill  of  exchange :  the  replication  alleged  that 
the  *' supposed"  cause  of  set-off  did  not  accrue  within 
six  years,  upon  which  issue  was  taken.  It  was  held  at 
the  trial,  that  the  handwriting  of  the  acceptor  and  in- 
dorsers  was  admitted,  and  need  not  be  proved.  On 
motion  for  a  new  trial,  it  was  contended  that  the  word 
*'  supposed"  prevented  any  such  admission ;  but  the  Court 
held,  that  the  word  "supposed"  did  not  at  all  alter  the 
effect  of  the  replication.  [Alderson^  B. — You  would  con- 
tend that  the  expression  "  supposed"  is  no  more  than  a 
protestation.]  Exactly  so.  The  object  of  the  rule  of 
pleading  is  not  that  there  should  be  an  absolute,  unqualified, 
and  express  confession,  but  that  there  should  be  what  may 
amount  to  a  confession  in  the  particular  suit.     There  must 

(a)  6  Bing.  686.         (6)  Since  reported  in  1  Ad.  &  £U.  102. 
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jStxk.  of  PUiu,  be  such  a  confession  as  will  relieve  the  other  party  from 
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the  necessity  of  proving  it.     [Lord  Lyndkurst,  C.  B. — 

The  word  '*  supposed "  may  perhaps  be  considered  as 
no  more  than  **  alleged.'*  I  find  the  word  **  supposed**  in 
several  of  the  forms  you  have  adverted  to,  but  not  the  words 
*'  if  any  such  there  be/*]  In  a  plea  in  abatement  for  non- 
joinder, the  words,  "if  any  such  there  be,"  are  invariably 
used.  The  defendant  says  suiBcient  if  he  admits  for  the 
purpose  of  the  particular  action,  though  he  protests  for  the 
purpose  of  any  other.  The  forms  alluded  to  shew  that  it  is 
not  necessary  that  the  confession  should  be  in  the  un- 
qualified form  contended  for  on  the  other  side.  If  the 
plaintiff  had  replied  generally,  he  would  not  have  been 
bound  to  prove  the  cause  of  action  at  the  triaL  The  pre* 
sent  form  b  taken  from  a  late  edition  of  an  approved  book 
of  pleading* 

£rfe,in  reply* — The  plea  does  not  amount  to  an  unqua- 
lified admission*  The  admission  is  qualified  and  hypothe- 
tical. In  Taylor  v.  CoU,  BuUer,  J.«  said,  '^  It  is  a  mie 
in  pleading,  that  the  party  justifying  must  shew  and  admit 
the  fact."  The  illustration  of  the  plea  in  abatement  is  ua- 
fortunate  for  the  defendant.  It  is  remarkable,  thai  the 
plea  in  abatement  is  the  only  instance  in  which  tke  wonis 
''if  any  such  there  be"  are  used.  The  word '' supposed"  is 
nothing  more  than  ''alleged."  Now,  when  the  case  of  a 
plea  in  abatement  is  considered,  the  exception  In  that  case 
serves  rather  to  strengthen  the  general  rule.  The  rule  as 
to  confessing  and  avoiding  is  only  applicable  to  a  plea  in 
bar.  A  plea  in  abatement  need  not  confess  aad  avoid: 
the  defendant  is  not  bound  to  traverse  or  confess  all  mat- 
ters alleged;  he  has  at  that  stage  nothing  to  do  but  to 
shew  that  the  plaintiff  may  have  a  better  writ,  and  the 
judgment  is  not  to  be  that  the  plaintiff  is  to  recover  os  not 
on  the  allegations  upon  the  record,  but  that  the  writ  be 
quadied,  or  that  the  defendant  answer  over.    It  is  sin- 
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gular  Uiat  it  is  only  in  the  case  of  such  a  plea  that  the  e*iA,  •/  puom, 
words  **  if  any  "  appear  to  be  usually  adopted.  The  argu- 
ment from  the  doctrine  of  protestations  is  equally  inappli- 
cable. If  a  person  has  to  answer  when  he  either  is  bound 
or  chooses  to  answer  one  matter  onlyi  there  are  cases 
where  he  may  take  the  other  matters  by  protestation ;  but 
it  is  different  as  to  the  matter  which  a  party  assumes  to 
be  answering.  Besides,  the  facts  taken  by  protestation 
are  admitted  in  the  action  by  a  well-known  rule  of  law ;  but 
here  the  admission  is  coupled  with  a  qualification.  In 
Gale  V.  Capem,  the  only  question  was,  as  to  what  was 
the  issue  to  be  tried*  The  handwriting  was  not  in  issue, 
but  that  had  nothing  to  do  with  the  question  of  the  form 
of  pleading.  If  it  could  be  matter  of  doubt  on  the  trial, 
we  have  a  right  to  say  on  special  demurrer  that  it  is  not 
well  pleaded.  [Alderson,  B. — In  Taylor  v.  Cole,  and 
Griffiths  v.  Ejfles,  the  fact  was  in  the  peculiar  knowledge 
of  the  party  pleading.]  So,  here,  the  defendant  must 
have  known  whether  he  was  indebted  or  not. 

Lord  Ltndhuut,  C.  B. — ^It  is  diflScult  to  distinguish 
the  expression  "  supposed "  from  that  of  **  if  any."  As 
dien  has  been  a  decisioa  in  which  a  construction  is  said  to 
have  been  put  on  the  word  suppoaedp  we  wiU  confer  with 
the  Judges  of  the  other  Courts. 

Our.  ad9.  vuU. 


On  a  subsequent  day  Lord  Ltndburst,  C.  B.,  said — ^In 
the  case  of  Gould  v.  Lasbury,  there  was  a  plea  of  a  dis- 
charge under  the  Insolvent  Debtors'  Act,  which  was  con- 
tended to  be  bad,  because  it  did  not  directly  confess  and 
avoid  the  matters  alleged  in  the  declaration,  but  merely 
stated  the  discharge  from  the  said  causes  of  action,  *'  if 
any.^  A  similar  point  having  been  argued  in  the  King*s 
Bench,  we  have  conferred  with  the  Judges  of  that  Court 
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Exeh.  of  Pieat,  on  the  subject,  and  we  concur  with  them  in  thinking  that 
the  words  vitiate  the  plea.  The  demurrer,  therefore, 
must  be  allowed. 

Judgment  for  the  plaintiff. 


Hooker  r.  Nye  and  Another. 

Where  in  tres-  X  RESPASS  for  breaking  and  entering  a  dwelling-house, 
^defeniaat  and  taking  goods  therein.  Plea — that  the  plaintiff  held 
cUimi  an'inter-  *"^  enjoyed  the  dwelling-house  in  which  &c.,  as  tenant 
est  in  land,  a  to  the  defendant  John  Nye,  by  virtue  of  a  demise  thereof, 
deinfuridhbad  and  at  the  rent  of  7/.,  payable  quarterly.  The  plea  then 
mwTi^^  ^*'  justified  the  trespass  under  a  distress  for  two  quarters  of 
A  plea  jus-     ^hc  rent  in  arrear*    Replication — de  injurid.    General  de- 

tifying  a  tres-  ,  .    .     , 

pass  as  a  dis-     murrcr  and  jomder. 

tress  for  rent, 
sUted  that  the 

and"en^o"  ed  '^^^  Court  Called  upon  Kingslake  to  support  the  plea.— 

tenant  under      Although  two  or  three  matters  are  contained  in  the  plea, 

the  rent  of  &c.,  yet  they  ouly  amount  to  one  defence.  SeWy  v.  Bardons{a). 

hi'gany  reTer-    [Lord  Lyndhurst,  C.  B. — An  interest  arising  out  of  the  land 

•^"*>°^-—    is  claimed  in  the  plea.     That,  and  not  the  multifarious* 

ness,  prevents  the  plaintiff  from  replying  de  injurid.']    It  is 

at  most  only  matter  of  special  demurrer.     There  is  no 

modem  case  where  the  objection  has  prevailed,  except  on 

special  demurrer.     In  Cooper  v.  Monke{b),  there  was  a 

special  demurrer;  so  in  Cocker  ill  y.  Armstrong  (c),  Jones 

v.  Kitchen  {d),   O'Brien  v.  Saxon  (e),  and  Selbyv.Bar- 

dons  (J),  the  parties  demurred  specially.     The  statutes  of 

25  EUz.  and  4  Anne,  requiring  such  a  matter  of  form  to  be 

(a)  3B.&Ad.2;  1  C.&M.500.        (0  2  B.  &  C.  908;  4  DowL  & 

(h)  WiUes,  62.  Ryl.  679. 

(c)  Wme8,99.  (/)  3  B.  &  Ad.  2;   1  C.  &  M. 

(<0  1  B.  &  P.  76.  500. 
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specially  pointed  out.     There  is  only  one  instance  to  the  Exch.  ofPUas, 
contrary,  Fursdon  ▼«  Weeks  ( a),  and  that  was  before  the 
statute  of  4th  Ann.     Since  the  passing  of  that  act,  it  has 
been  the  uniform  practice  to  demur  specially  in  such  a  case. 
The  rule  is  a  technical  one,  and  the  objection  merely  one 
of  form.     [Alderson,  B. — Suppose  that  matter  of  record 
was  alleged  in  the  plea  as  well  as  matter  of  fact,  so  that 
there  would  be  different  trials  for  the  different  allegations; 
still  it  would  be  only  one  defence ;  but  it  would  most  de- 
cidedly be  matter  of  substance.  In  Selby  v.  Bardons,  Lord 
Tenterden  did  not  treat  it  as  a  matter  of  form,  but  clearly 
considered  it  of  substantial  importance,  that  the  plaintiff* 
should  be  bound  to  take  a  distinct  issue.     Lord  Lynd- 
hurst,  C.  B. — ^The  statute  of  Eliz.  enacts  that  the  Judges 
shall  give  judgment  without  regarding  want  of  form,  un- 
less specially  demurred  to.    Now,  the  Court  in  the  time  of 
Car.  2,  decided  that  this  objection  must  prevail  on  general 
demurrer.    That  shews  that  it  was  not  form.  The  statute 
of  Anne,  after  enumerating  many  objections  of  a  nature 
dissimilar  to  the  present^  enacts,  that  the  Court  shall 
give   judgment   according    to    the  very   right,  without 
regarding  any  such    imperfections,  &c«,    or  any  other 
matter  of  like  nature,  except  they  are  specially  shewn 
for    cause   of  demurrer.      The    present    objection  can 
hardly  be  said  to  be  of  the  like  nature  with  those  enu- 
merated.]    Then,  the  plea  b  bad.     It  does  not  state 
that  there  is  any  reversion  in  the  landlord,  by  reason 
of  which  he  could  distrain.     It  may  be  said  that  the  tenant 
is  estopped  from  disputing  the  title  of  his  landlord;  but 
in  the  late  case  of  Preecev.  Carrie  (b),  it  was  held,  that 
where  a  tenant  whose  term  ended  on  the  llth  of  Novem- 
ber, let  the  premises,  orally,  to  that  day,  it  being  a  de- 
mise of  the  whole  of  his  interest,  the  tenant  had  no  right 
to  distrain. 

(a)  3  Leyins,  65.  (6)  6  Bing.  24. 

YOL.  U  T  C.  M.  R. 
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Exeh.  ofPietut  Comyn^  contra, — ^The  presumption  is,  that  the  landlord 
is  the  freeholder.  There  are  some  exceptions  to  the  usual 
rule  of  the  tenant's  being  estopped,  as,  for  instance,  the 
tenant  may  shew  that  the  landlord's  title  has  expired,  but 
the  tenant  is  always  bound  to  bring  himself  within  those 
exceptions.  In  the  present  case,  he  should  have  replied 
this  answer  if  he  meant  to  set  it  up. 

Lord  Lyndhurst,  C.  B. — In  Preece  ▼.  Carrie  the  matter 
was  pleaded^  and  the  party  did  not  rely  on  the  supposed 
defect.  The  plea  here  is  in  the  usOial  form,  that  the  plaintiff 
held  as  tenant.  Primd  facie  that  gives  a  right  to  dis- 
train. It  is  possible  that  there  might  be  an  answer,  but  if 
so  it  should  be  replied. 

Alderson,  B. — ^The  replying  de  injuridf  when  that 
replication  is  inadmissible,  is  most  clearly  matter  of  sub- 
stance, and  may  be  taken  advantage  of  on  a  general  de- 
murrer (a). 

The  rest  of  the  Court  concurred. 

Judgment  for  the  defendant. 


(c)  Though  bad  on  general  demurrer,  the  defeat  is  aided  by  ?erdict. 
See  1  Chitty's  Pleadings,  685,  where  the  authorities  are  collected. 
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Exeh,  qfPkas, 
1834. 
SiMKIN  r.  ASHURST.  ^        v        '^ 

Assumpsit  on  a  special  agreement*  The  first  count  The  plaintiff  be- 
stated,  that  on  the  29th  day  of  Juli/  1830,  to  wit  &c.,  by  '^^^^^^^f 
a  certain  memorandum  of  agreement  then  and  there  made  "^^^^^  ^''o  y«*" 

^  1    r      •■  remained  unex- 

between  the  plaintiff  of  the  one  part^  and  the  defendant  pired,  demised  to 
of  the  other  part ;  the  plaintiff  agreed  to  let,  and  the  de-  the  remainder  of 
fendant  agreed  to  take  certain  premises,  to  wit,  a  certain  ^Jj*'^  T*"b 
dwelling-house  and  premises  situate  and  being  at  the  foot  the  agreement  of 
of  Highgate  Hill  near  HoUoway^  then  in  the  occupation  fendant  was  to 
of  the  plaintiff,  for  the  term  of  two  years,  wanting  three  f*7tie  figure" 
days,  from  the  8th  day  of  August  then  next,  subject  to  the  ^^  a  further 
clear  yearly  rent  of  lOO/.  and  to  the  payment  of  all  taxes,  wUh  the  tupe- 
rates,  &c.,  which  theplaintiff  wassubject to  by  a  certainlease  ^umger  termT 
under  which  he  the  plaintiff  then  held  the  said  premises ;  ^**^  defendant 

*  *^  '   remamedinpos- 

and  the  plaintiff  agreed  to  sell  and  the  defendant  agreed  session  for  about 
to  purchase  all  the  fixtures  in  the  said  house  as  per  list  of  a  year  after 
thereafter  written  and   subscribed  to  the  said  memoran-  *^e  o'rip^ai^*'''^ 
dum  of  agreement,  at  the  sum  of  one  hundred  guineas,  to  term,  and  paid 

•  . ,  •       .  .  ,  .  ,  °,  the  superior 

be  paid  upon  having  possession,  which  was  to  be  on  or  landlord  for  so 
before  the  said  8th  day  of  August  then  next,  and  the  said  rate  than  the  ^^ 
fixtures  and  articles  were  to  be  valued  in  the  usual  way  [g^""*!jh*|!g 
before  having  possession :  and  it  was  thereby  declared  and  was  an  interview 

.^.,^,  »?»  •»»  between  the  de- 

agreed,  ihat  tf  the  defendant  should  agree  with  the  supe-  fendant  and  the 

rior  landlord  of  the  said  premises  for  a  longer  term  than  j^^Jf^t  wWch 

ihat  thereby  granted,  he  was  to  pay  such  further  sum  at  **»«  «"*>|e«*  of* 

which  the  said  articles,  to  wit,  the  saidfxtures,  were  valued;  discussed,  but 

and  if  he  should  not  agree  with  the  landlord  for  a  further  proved  that  they 

term  at  the  end  of  the  said  term  thereby  granted,  then  ®*"*®  '**  "f 

^    o  '  agreement  per- 

the  plaintiff  was  to  have  the  liberty  of  taking  the  said  fix-  sooaiiy,  and 

tures  at  the  sum  of  60/.,  and  if  he  should  elect  so  to  do,  the  defendant 

and  to  pay  the  said  sum  to  the  defendant  on  or  before  the  !l5JeZrf?thl?[he 

5th  day  of  August,  1832;  the  defendant  to  keep  the  said  defendant  ap- 

.  ^  .  .  .  peared  to  have 

premises  and  fences  in  as  good  a  condition  as  they  then  remained  in  pos- 
session only  as 
tenant  by  suffer- 
ance, and  that  the  plaintiff  was  not  entitled  to  the  further  sum. 

t2 
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Exch.  of  Pleas,  were,  and  to  leave  the  same  in  that  condition,  reasonable  use 
1834. 

and  wear  excepted,  and  all  outgoings  were  to  be  cleared  to 

the  said  8th  day  of  August  by  the  plaintiff;  and  the  plaintiff 
averred,  that  a  certain  list  or  schedule  of  the  fixtures, 
mentioned  and  referred  to  in  and  by  the  said  memoran- 
dum of  agreement,  was  then  and  there  written  and  made 
and  subscribed  to  the  said  memorandum  of  agreement,  and 
in  and  by  which  list  or  schedule  it  was  declared,  that,  if 
the  plaintiff  was  bound  to  deliver  up  any  of  the  said  fix- 
tures to  the  landlord  of  the  said  premises,  they  were  not  to 
be  appraised  to  the  defendant.    The  declaration  then 
stated  mutual  promises,  and  proceeded  as  follows : — And 
the  plaintiff  says,  that  he  was  not  bound  to  deliver  to  the 
landlord  any  of  the  fixtures  expressed  in  the  said  list  or 
schedule  which  were  appraised  to  the  defendant,  and  that 
the  said  fixtures  were  then  and  there  valued  in  the  usual 
way  at  a  large  sum  of  money,  to  wit,  the  sum  of  145/., 
whereof  the  defendant  had  then  and  there  notice,  and 
the  defendant  in  part  performance  of  the  said  memo- 
randum of  agreement  on  his  part,  and  of  his  said  promise 
and  undertaking,  then  and  there  paid  to  the  plaintiff,  for 
and  on  account  of  the  said  fixtures,  the  said  sum  of  one 
hundred  guineas,  which  he  by  the  said  memorandum  of 
agreement  had  agreed  to  do :  and  the  plaintiff  says,  that  he 
afterwards,  and  after  the  making  of  the  said  memorandum 
of  agreement,  and  in  performance  and  fulfilment  thereof 
on  his  part,  afterwards,  to  wit,  on  the  8th  day  of  August 
next  after  the  making  of  the  said  memorandum  of  agree-> 
ment,  to  wit,  the  Sth  day  o(  August  in  the  year  1830  afore- 
said, delivered  possession  of  the  said  premises,  and  also  of 
the  fixtures  specified  in  the  said  list  or  schedule  to  the  de- 
fendant, and  the  defendant  then  and  there  accepted  the 
same^  under  and  by  virtue  of  and  upon  the  terms  con* 
tained  in  the  said  memorandum  of  agreement,  and  remain- 
ed and  continued  in  possession  from  the  day  and  year  last 
aforesaid  until,  and  at,  and  after  the  expiration  of  the  said 
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term  of  two  years  wanting  three  days,  from  the  8th  day  of  £*c^  ofPUas, 
August:  and  the  plaintiff  in  fact  says,  that  after  the  mak- 
ing of  the  said  memorandum  of  agreement,  and  after  the 
defendant  had  been  let  into  and  taken  possession  of  the  said 
premises  and  fixtures,  to  wit,  on  the  7th  day  oi  August ^  in 
the  year  1832,  to  wit,  at  London  aforesaid,  he  tlte  defeU" 
dant  agreed  with  the  superior  landlord  of  the  said  pre^ 
mises,  to  wit,  one  George  Ring,  for  a  longer  term  than 
that  granted  by  the  said  memorandum  of  agreement ,  to 
wit,  a  term  of  three  quarters  of  a  year  beyond  the  said 
term  granted  by  the  said  memorandum  of  agreement;  and 
by  virtue  thereof  remained  in  possession  of  the  said  pre- 
mises after  the  expiration  of  the  said  term  granted  by  the 
said  memorandum  of  agreement,  to  wit,  for  the  said  term 
of  three  quarters  of  a  year  after  the  expiration  of  the  said 
term  granted  by  the  said  memorandum  of  agreement;  and 
by  reason  of  the  premises,  and  according  to  the  tenor 
and  effect,  true  intent  and  meaning  of  the  said  memoran- 
dum of  agreement,  and  his  promise  and  undertaking  in 
that  behalf,  he  the  defendant  became  liable  to  pay, 
and  ought  to  have  paid  to  the  plaintiff  a  large  sum  of 
money,  to  wit,  the  sum  of  40/.,  being  the  further  sum 
or  excess  of  the  sum  at  which  the  said  fixtures  were  so 
valued,  above  the  said  sum  of  105/.  so  paid  by  the  de- 
fendant to  the  plaintiff  as  aforesaid,  for  the  said  fix- 
tures; but  which  sum  of  40/.,  or  any  part  thereof,  the 
defendant  has  not  yet  paid  to  the  plaintiff,  although  he  was 
afterwards^  and  after  he  had  so  agreed  with  the  superior 
landlord  of  the  said  premises  for  such  further  time  as 
aforesaid,  to  wit,  on  the  1st  day  of  September  in  the  year 
aforesaid,  and  often  since  at  London  aforesaid,  requested 
by  the  plaintiff  to  pay  him  the  same;  but  he  to  do  so  has 
always  hitherto  wholly  neglected  and  refused,  and  still  re- 
fiises,  and  the  same  is  and  remains  due  and  unpaid  to  the 
plaintiff  at  London  aforesaid,  contrary  to  the  tenor  and 
effect,  true  intent  and  meaning  of  the  said  memorandum  of 
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Exch,  of  Pkat,  for  a  term  ;  that  term  might  be  longer  or  shorter,  but  it  was 

^     necessary  to  prove  an  agreement  for  a  term.     It  appears 

SiMKiN       that,  after  the  term  ended,  Ashurst  continued  in  pos- 

AiHURST.      session  only  as  tenant  by  sufferance*    The  rule  must  be 

discharged. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 


Hallen  v.  Runder. 

i^.  baring  occu-  ASSUMPSIT. — The  first  count  of  the  declaration 
tenant  to^A  HJ  Stated,  that,  in  consideration  that  the  defendant  had  bar* 
which  there  gained  for,  and  bought  of  the  plaintiff,  and  that  the 
turei  which  J.  plaintiff,  at  the  request  of  the  defendant,  had  sold  to  the 
on  emeringUie  defendant  divers  chattels,  fixtures,  and  effects,  then  lying 
he ht^^ari^^to  ^^^  being  in  and  fastened  to  a  certain  dwelling-house  and 
remove  during  premises,  at  and  for  a  certain  price,  to  wit,  the  price  of 
greed,atJ?.'«re-  40/.  10^.;  the  defendant  undertook  to  pay  the  said  sum  of 
before'thre*-"  ^^'  ^0*.,  when  he  should  be  thereunto  afterwards  re- 
piraiion  of  his  quested ;  and  that,  although  the  plaintiff  afterwards 
bear  to  remove  requested  the  defendant  to  pay  him  the  said  sum  of 
agJeehigto We  40t  10*.,  yet,  that  the  defendant  did  not,  nor  would  then 
adonto^emade  ^^  *^  ^"^  Other  time  pay  him  the  same  or  any  part  thereof, 
by  two  brokers.  The  second  count  was  in  indebitatus  assumpsit,  for  the 
ation  of  his'te-'  piicc  and  value  of  goods,  chattels,  fixtures,  and  effects,  bar- 
S'^MawMiwrol"  g*i"«^  *"^  s^W»  *"^  fo'  ^^®  P"ce  and  value  of  other  goods, 
the  house  to  B.,  chattels,  fixtures  and  effects  sold  and  delivered,  and  for 

leaving  the  fix- 
tures on  the 
premises.     On 

the  foUowing  day  the  fixtures  were  valued  by  two  brokers  at  the  sum  of  40^  lOs.,  and  the  valu- 
ation was  sigued  by  them  accordingly.  A,  having  brought  indebitatus  tusumpsit  for  the  prict 
and  value  of  fixtures,  &c.  bargained  and  sold,  and  for  fixtures  sold  and  delivered : — Held  that  the 
action  was  maintainable,  and  that  this  was  not  a  sale  of  an  interest  in  land  within  the  4th  section 
of  the  Statute  of  Frauds. 

And  tembkt  that  a  note  or  memorandum  in  writing  was  not  necessary  within  the  17th  section 
of  that  sUtute  relating  to  the  '*  Sale  of  Goods"  above  the  value  of  10/. 
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money  lent,  money  paid,  money  had  and  receivedi  and  for  i^A-  ^f  Pfeas, 
money  due  upon  an  account  stated.      The  defendant 
pleaded  the  general  issue. 

At  the  trial,  before  GumeytB.,  at  the  Sittings  in  London, 
after  last  Michiielmas  Term,  it  appeared  in  evidence  that 
the  plaintiff  had  for  several  years,  prior  to  the  25th  of 
March,  1833,  occupied  a  house  in  Nelson  Square,  under 
the  defendant,  and  that  a  few  days  before  that  day,  when 
the  plaintiff  was  on  the  point  of  removing  to  another 
house,  the  defendant  called  upon  the  plaintiff,  and  re- 
quested him  not  to  remove  the  fixtures,  saying,  she  would 
take  them  at  a  fair  valuation ;  and  it  was  agreed  that  each 
party  should  appoint  their  own  broker.      It  further  ap- 
peared^  that,  when  the   plaintiff  entered  the  house  as 
tenant  to  the  defendant,  he  had  paid  ^/.  for  fixtures  to 
the  out-going  tenant;  and  that  prior  to  his  quitting  the 
house,  he  had  added  very  considerably  to  the  quantity  of 
fixtures.    The  plaintiff  gave  up  possession  of  the  house 
on  the  24fth  of  March^  leaving  the  fixtures  on  the  pre- 
mises.    On  the  following  day,  the  plaintiff  sent  for,  and 
obtained  the  key  of  the  house  from  the  defendant's  son, 
for  the  purpose  of  having  the  fixtures  valued,  and  the 
key  was  accordingly  delivered  to  the  plaintiff's  broker, 
who,  together  with  one  Sexton,  a  broker,  who  met  him 
there  on  the  defendant's  behalf,  valued  the  whole  of  the 
fixtures  at  40/.  10^.,  and  they  both  signed  the  appraise- 
ment at  that  valuation.   After  the  valuation  was  made,  the 
key  was  returned  to  the  defendant.     On  the  trial  it  was 
proved  by  Sexton,  the  defendant's  broker,  that  the  de- 
fendant had  desired  him  to  go  to  the  house  in  question  to 
look  at  some  fixtures  and  stoves ;  that  she  said,  she  did  not 
know  whether  she  would  agree  with  the  plaintiff  for  them 
or  not,  but  that  he  was  to  appraise  them.    It  was  objected 
for  the  defendant,  first,  that  there  was  no  contract  in 
writing  proved,  inasmuch  as  the  appraisement  was  not 
signed  by  the  defendant,  or  by  her  authority,  and  there-  . 
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^^'\Ku^^*  fore  that  the  sale  was  void  under  ihe  17th  section  of  the 
Statute  of  Frauds;  and,  secondly ,  that  this  form  of  action 
was  not  maintainable :  that  the  fixtures  not  having  been 
severed  continued  to  be  part  of  the  freehold,  and  could 
not  be  considered  as  goods  and  chattels ;  and  therefore, 
that  indebitatus  assumpsit  was  not  maintainable,  and  that 
the  action  ought  to  have  been  special  on  the  agreement. 
The  learned  Baron  told  the  jury  that  if  they  believed 
that  the  defendant  had  authorised  the  broker  to^appraise 
the  fixtures,  he  was  of  opinion  that  she  had  given  him 
authority  to  sign  the  appraisement;  and  consequently, 
that  there  was  a  sufficient  note  in  writing,  if  that  were  ne- 
cessary. The  jury  found  a  verdict  for  the  plaintiff  for  the 
amount  of  the  valuation.  The  learned  Judge  gave  the  de- 
fendant leave  to  move  to  enter  a  nonsuit:  and  accordingly  in 
Hilary  Term  last — 

F.  Kelly,  moved  either  for  a  nonsuit  or  a  new  trial: — 
First,  this  form  of  action  is  not  maintainable  for  fixtures  be- 
fore severance.  The  case  of  Lee  v.  Risdon  (a)  is  an  autho- 
rity to  shew  that  the  price  of  fixtures  afiixed  to  a  house  can- 
not be  recovered  under  a  declaration  for  goods  sold  and  de- 
livered. [Bayley,  B. — In  that  case  was  Lee  the  owner  of  the 
inheritance  ?  because,  if  he  was^  the  fixtures  would  be  part 
of  the  freehold.  In  Lee  v.  Risdon  could  the  fixtures  have 
been  seized  under  a  Ji.  fa.  against  the  tenant  ?  Lord 
Lyndhurstf  C.  B. — In  Lee  v.  Risdon,  the  house  and 
fixtures  were  both  taken  of  the  landlord,  and  not  from  the 
outgoing  tenant^and  they  were  part  of  the  freehold  at  the 
time  of  the  sale.  Bayley,  B. — Here  these  fixtures  never 
were  the  property  of  the  landlord,  but  of  the  tenant,  who 
had  a  right  to  remove  them  during  the  term.  Lord 
Lyndhurst,  C.  B. — The  tenant  had  a  right  to  remove  the 
fixtures  during  the  term,  and  having  that  right  he  con« 

(fl)  7  Taunt.  188. 
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tracts  with  the  defendant  for  the  sale  of  them,  at  a  va-  ^*''\£f^'"' 

hiation^  and  agrees,  at  her  request,  not  to  remove  them ;     >      ^     ■/ 

and  the  key  of  the  house  is  afterwards  delivered  to  the       Hallen 

defendant  before  the  valuation,  and  she  is  put  into  pos-      Rundbr. 

session,  and  has  never  since  relinquished  it.    What  is 

there  to  shew  that  indebitatus  assumpsit  will  not  lie  in 

such  a  case?]   The  case  o( Lee  v.  Risdon^  it  is  submitted, 

shews  that  a  severance  of  the  fixtures  is  not  effected  by 

a  sale  of  them  by  the  landlord  to  the  tenant,  because 

if  it  is  so  effected,  that  decision  cannot  be  supported. 

[Bayley^  B. — It  effects  a  severance  when  the  purchase  is 

complete^  but  not  before.]     Here  the  purchase  was  not 

complete,  as  there  was  no  possession.     [Lord  Lyndhurst^ 

C.  B. — The  learned  Judge  was  of  opinion  that  there  was. 

The  fixtures  were  left  in  the  house,  and  the  key  was  given 

up.     Bayley,  B. — ^An  action  lies  to  recover  the  price  of 

an  estate  bargained  and  sold.  Unless  the  present  action  is 

maintainable,  how  can  you  seize  fixtures  under  a  ^.  /a., 

and  bow  can  they  go  to  the  executor  and  not  to  the  heir  ? 

Since  Lee  v.  Risdon  it  has  been  decided  that  growing 

crops  are  to  be  considered  as  goods  and  chattels.]     At 

all  events  there  was  no  evidence  of  any  authority  to  the 

broker  to  do  more  than  to  appraise  the  fixtures.     There 

was  no  authority  g^ven  to  the  broker  to  sign  the  contract. 

Lord  Lyndhurstf  C.  B. — I  am  of  opinion,  on  the  ^rst 
point,  that  no  rule  should  be  granted.  Here  the  defen- 
dant was  the  landlady  of  the  premises,  and  the  tenant 
being  about  to  leave  them  entered  into  an  agreement  to 
sell  the  fixtures  to  his  landlady,  and  if  they  had  been 
accepted  and  removed  there  is  no  doubt  that  an  action  of 
indebitatus  assumpsit  would  have  been  maintainable,  as 
for  fixtures  bargained  and  sold,  or  sold  and  delivered;  and 
I  think  this  is  distinguishable  from  Lee  r.  JRisdan,  on  the 
ground  stated  by  my  brother  Bayley.  On  the  other  point 
I  think  there  is  some  doubt  whether  there  was  sufficient 


STO  CASES  IN  THE  EXCHEQUER, 

^*«*-  f/^*^'  to  justify  the  jury  in  considering  that  the  derendant's  bro- 
V      V  *  ^    l^er  had  authority  to  sign  the  appraisement,  and  on  that 
Hallek       ground  you  may  take  a  rule  to  shew  cause.    Bayley^  B. — 
RuNDBR.      It  may  possibly  be  a  question   whether   the  defendant 
had  not  actually  accepted  the  fixtures,  as  it  does. not  ap- 
pear that  she  gave  the  plaintiff  any  notice  to  take  them 
away.    The  Court  granted  a  rule  nisi  on  this  point,  against 
which — 


Thesiger  and  Petersdorff  now  shewed  cause. — The  con- 
tract for  the  fixtures  was  complete  and  unconditional,  and 
not  an  imperfect  contract  depending  on  the  price  being 
ascertained.  There  was  a  perfect  contract  that  in  con- 
sideration that  the  plaintiff  would  not  remove  the  fixtures 
during  the  term,  the  defendant  would  take  them  at  a  va- 
luation to  be  subsequently  made.  The  appraisement  was 
only  to  ascertain  the  amount  to  be  paid,  and  the  moment 
the  price  was  ascertained,  the  agreement  was  complete 
and  perfect.  Here  the  jury  have  found  that  Sexton^  the 
defendant's  broker,  had  authority  to  appraise,  and  the 
case  of  Poulter  v.  Kiliingbeck  (a),  is  therefore  in  point. 
There  A*  had  agreed  verbally  with  B.  to  let  him  land  rent- 
free,  on  condition  that  A.  should  have  a  moiety  of  the 
crop;  while  the  crop  was  still  on  the  ground  it  was  ap- 
praised for  both  parties;  A.  declared  in  indebiiatus  as- 
sufnpsit  for  a  moiety  of  the  value  of  the  crop  sold  to  jB., 
without  stating  the  special  agreement;  and  it  was  held 
that  the  action  was  maintainable,  as  the  special  agreement 
was  executed  by  the  appraisement,  and  the  action  arose 
out  of  something  colkteral  to  it  So,  here,  the  moment  the 
price  was  ascertained,  the  agreement  was  complete  and 
perfect,  and  indebiiatus  assumpsit  was  maintainable.  In 
Salmon  v.  Watson  (b),  the  agreement  was  verbal,  to  take  a 
house  and  purchase  the  fixtures  at  a  valuation  to  be  made 

(a)  1  Bos.  &  Pull  397.  (b)  4  B.  Moore,  73. 
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by  two  brokers.  The  defendant,  having  taken  possession  Exeh.  of  PUas, 
of  the  fixtures  and  paid  part  of  the  sum,  was  held  liable 
for  the  remainder  in  indebitatus  assumpsit  on  the  account 
stated.  That,  it  is  submitted,  goes  the  whole  length  of 
the  present  case.  The  only  additional  circumstance  there 
was,  the  payment  of  part  of  the  money.  Here,  possession 
of  the  house  and  fixtures  was  taken  by  the  defendant, 
which  shews  that  the  contract  was  complete.  It  was  only 
during  the  term  that  the  tenant  could  remove  the  fixtures, 
and  the  defendant  having  obtained  possession  of  the  fix- 
tures, afiSrmed  the  contract  to  pay  for  them  at  the  valua- 
tion, and  then  all  that  was  necessary  to  perfect  the  agree- 
ment was  to  appraise  them.  The  defendant  could  not 
mtend  to  give  her  broker  authority  to  appraise,  without 
intending  to  give  him  authority  to  complete  the  ap- 
praisement by  signing  it.  It  has  been  the  practice,  where 
the  possession  of  land  sold  has  been  given,  to  insert  a  count 
for  land  bargained  and  sold.  [Parke^  B. — There  you 
must  shew  an  actual  conveyance  of  the  land  to  the  defen- 
dant, and  the  mere  act  of  giving  possession  would  not  be 
sufficient  to  maintain  the  indebitatus  count*  In  point  of 
practice  such  a  count  seldom  occurs,  and  it  generally 
could  not  be  sustained,  because  the  deed  of  conveyance 
which  must  be  shewn  to  pass  the  interest  in  the  land  gene- 
rally contains  a  release  of  the  purchase-money.] 

KeUy,  in  support  of  the  rule.-^The  articles  in  question 
are  either  fixtures  and  constitute  part  of  the  freehold,  and 
therefore  this  form  of  action  is  not  maintainable  to  recover 
the  value  of  them  before  severance,  or  else  they  are  goods 
and  chattels,  in  which  case  it  was  requisite  that  the  contract 
should  have  been  reduced  into  writing  and  signed  by  the  de- 
fendant or  by  some  person  authorised  by  her.  In  this  case 
the  original  contract  was  by  parol :  then  the  appraisement  is 
made  and  signed  by  the  defendant's  broker:  that,  it  is  con- 
tended  on  the  other  side,  was  a  sufficient  memorandum  in 
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Exch.  of  PUaa,  Writing  to  satisfy  the  Statute.  There  was,  however,  no  me- 
morandum signed  by  the  defendant  herself:  then,  was  the 
broker  her  agent  lawfully  authorised  to  sign  a  contract  of 
purchase?  It  is  submitted  that  the  evidence  given  at  the 
trial  proves  the  very  reverse  of  his  having  any  authority  to 
do  so.  It  was  proved  by  the  broker  himself  that  the  defen- 
dant desired  him  to  go  and  look  at  the  fixtures,  but  that 
she  said  she  did  not  know  whether  she  should  agree  with 
the  plaintiff  for  them  or  not.  That,  it  is  submitted,  in 
no  way  authorised  the  broker  to  sign  a  contract  in  writ- 
ing for  the  purchase  of  the  fixtures,  and  did  not  consti- 
tute him  her  agent  for  that  purpose.  His  authority  at 
the  most  only  extended  to  appraising  the  fixtures.  But 
it  has  been  said,  that,  by  using  the  word  appraise,  an  au- 
thority to  sign  the  appraisement  was  necessarily  implied. 
[AUersotif  B. — ^The  question  is,  whether  the  Statute  of 
Frauds  has  any  application  to  this  case.  Parke,  B. — 
The  general  rule  is,  that  goods,  by  being  affixed  to  the 
freehold,  become  parcel  of  it,  subject  to  the  right  of  the 
tenant,  if  he  affixed  them  or  purchased  them,  to  remove 
them  during  the  term,  or  to  part  with  them  to  any  in- 
coming tenant:  here  the  tenant,  at  the  request  of  the 
landlord,  agrees  to  waive  his  right  to  remove  the  fixtures, 
in  consideration  of  the  landlord's  agreeing  to  pay  for  them 
according  to  a  valuation  to  be  afterwards  made.]  If  there 
was  such  an  agreement,  it  ought  to  have  been  made  the 
subject  of  a  special  count,  as  it  could  not  be  in  the  na- 
ture of  a  transfer  from  hand  to  hand,  the  fixtures  not 
being  chattels  but  part  of  the  freehold,  the  tenant  having 
a  right  to  use  them  during  the  term,  and  to  >remove  them 
at  the  expiration  of  it.  These  are  either  to  be  considered 
as  goods  and  treated  as  severed  from  the  freehold,  or  else 
they  continue  parcel  of  the  freehold,  and  are  an  interest  in 
land  within  the  fourth  section  of  the  statute.  In  Lee  v. 
Risdon^  the  ground  of  the  decision  was,  that  the  fixtures 
continued  to  be  parcel  of  the  freehold  until  they  were  sever- 
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ed,  and  Horn  v.  Baker  (a)  is  to  the  same  effect.     [Parke, 
B.— The  plaintiff  in  this  case  did  not  give  the  defendant  a 
right  to  the  fixtures  before  the  expiration  of  the  term,  but 
he  agreed  to  waive  his  right  to  sever  them  during  the 
term,  and  to  s^I  them  to  her  at  the  end  of  the  term. 
The  only  question  is,  whether  the  amount  is  recoverable 
on  such  a  count  as  this.]    It  is  submitted  that  it  is  not; 
but  even  admitting  that  it  could,  that  must  be  on  the  ground 
that  the  fixtures  come  within   the  description  of  goods 
and  chattels,  and  then  they  are  within  the  17th  section  of 
the  Statute  of  Frauds,  and  a  note  in  writing  was  requisite 
to  render  the  contract  valid.     But  it  is  submitted,  that 
there  must  be  a  special  count  to  enable  the  plaintiff  to  re- 
cover, and  that  he  cannot  recover  on  the  common  indebi- 
tatus count,  either  for  goods  and  fixtures  bargained  and 
sold,  or  for  fixtures  and  effects  sold  and  delivered.    If  the 
absolute  right  to  the  fixtures  was  transferred  by  this  agree- 
ment, there  is  nothing  to  prevent  it  from  coming  within 
the  words  goods,  wares,  and  merchandizes  in  the  17th 
section  of  the  statute.      If  this  were  to  be  held  otherwise, 
all  the  mischiefs  which  the  statute  intended  to  remedy 
would  arise.  The  learned  Judge  told  the  jury  that  if  they 
thought  the  defendant  had  authorised  the  broker  to  ap- 
praise the  fixtures,  that  he  thought  was  a  sufiicient  au- 
thority to  him  to  sign  the  appraisement     [Parke,  B. — 
You  say,  that  if  it  did  import  an  authority  to  sign  a  valua- 
tion merely  as  such,  it  did  not  give  him  authority  to  sign 
a  valuation  which  would  of  itself  be  a  contract,  and  that 
all  that  he  was  authorised  to  sign  was  a  valuation,  and  not 
a  contract.     However,  the  question  turns  on  the  form  of 
action.]    Without  arguing  whether  a  valuation  may  be  an 
agreement  within  the  Statute  of  Frauds  or  not,  there  was 
here  no  authority  given  to  sign  such  a  valuation,  and  the 
defendant  being  in  this  case  the  reversioner  the  taking  of 


£xdl.  of  Pleat, 
1834. 


(a)  9  East,  215. 
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Exeh.  of  Pleat,   the  key  of  the  house  cannot  be  construed  to  amount  to 
1834 

an  acceptance  of  the  fixtures. 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by  Parke^ 
B. — In  this  case,  which  was  argued  before  my  brothers 
BoUand,  Alder9on,  Gumey,  and  myself,  on  Saturday 
last,  all  the  questions  were  disposed  of  by  the  Court  in 
the  course  of  the  argument  except  one,  namely,  whether 
the  plaintiif  could  recover  the  amount  of  the  valuation  of 
the  fixtures  upon  any  count  in  this  declaration.  The  first 
count  stated,  that  in  consideration  that  the  defendant  had 
bargained  for  and  bought  of  the  plaintiff*,  and  that  the 
plaintiff^,  at  the  request  of  the  defendant,  had  then  and 
there  sold  to  the  defendant  divers  chattels,  fixtures,  and 
effects,  then  lying  in  and  being  fastened  to  a  certain  dwell- 
ing-house and  premises,  at  the  price  of  40/.  10#.,  the  defen- 
dant undertook  to  pay  the  price  so  agreed  upon.  The 
second  count  stated  that  the  defendant  was  indebted  to 
the  plaintiff*  in  50/.  for  the  price  and  value  of  goods,  chat- 
tels, fixtures,  and  eff*ects,  bargained  and  sold  by  the  plain- 
tiff to  the  defendant  at  her  request;  and  in  the  like  sum 
for  the  price  and  value  of  other  goods,  chattels,  fixtures, 
and  effects,  sold  and  delivered  by  the  plaintiff  to  the  de- 
fendant at  her  request;  and  in  the  like  sum  upon  an  ac- 
count stated ;  and  the  question  is,  whether  these  counts,  or 
any  part  of  them,  are  applicable  to  the  plaintiff's  case. 
We  think  that  the  first  count,  or  that  part  of  the  second 
count  which  charges  the  defendant  with  the  price  and 
value  of  fixtures  bargained  and  sold,  or  indeed  that  which 
states  her  to  be  indebted  for  fixtures  sold  and  delivered, 
is  upon  the  evidence  supported,  and  it  is  unnecessary  to 
say  whether  the  other  part  of  the  second,  upon  the  ac- 
count stated,  was  or  was  not  sustained.  The  situation  of 
the  plaintiff  was  this,  upon  entering  as  tenant  to  the  de- 
fendant, he  had  paid  upwards  of  20L  for  the  interest 
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which  a  former  tenant  had  in  certain  chattels  which  had  Bmh,ofPUa*, 

1834. 
been  annexed  to  the  freehold,  but  which  that  tenant  had 

a  right  to  sever  and  remove  whenever  he  pleased  during 
hia  tenn;  and  the  plaintiff  had  ako,  during  his  term,  an* 
nexed  other  chattels  to  the  freehold,  which  also  he  had 
the  like  right  of  removing.  Shortly  before  the  expiration 
of  this  term,  the  plaintiff  agreed  with  the  defendant,  his 
lessor,  that  he  should  forbear  to  remove  all  these  chattels 
so  annexed,  which  he  was  about  to  do,  and  that  they 
diould  be  taken  by  the  defendant  on  a  valuation  to  be 
made  by  two  appraisers.  This  valuation  was  ascertained 
by  two  brokers,  both  of  whom  must,  upon  the  finding  of 
the  jury,  be  taken  to  have  been  properly  appointed  for 
this  purpose :  the  value  was  fixed  at  40/.  10«.  The  plain* 
tiff  left  the  chattels  attached  to  the  freehold,  and  the  de^ 
fendant  took  possession  of  them. 

When  chattels  are  thus  fixed  to  the  freehold  by  a  ten- 
ant, they  become  part  of  it,  subject  to  the  tenant's  right 
to  separate  them  during  the  term,  and  thus  reconvert 
them  into  goods  and  chattels,  as  stated  by  Lord  Chief  Jus- 
tice Gibbs  in  Lee  v.  Risdon  (a),  and  in  the  very  able  work 
of  Messrs.  Amos  ^  Ferard  on  Fixtures ;  but,  whilst  an* 
nexed,  they  may  be  treated  for  some  purposes  as  chattels : 
for  instance,  in  the  execution  of  a  ^'fa.  they  may  be 
seised  and  sold  as  falling  under  the  description  of  goods 
and  chattels — Poolers  case  (6) — in  like  manner  as  growing 
crops  of  corn  or  other  frucius  industriales,  which  go  to 
the  executor^  and  to  which  they  bear  a  close  resemblance* 
The  case  above  cited  of  Lee  v.  Risdon,  however,  decides 
that  they  cannot  be  treated  as  goods  in  an  action  for  the 
price;  and  although  in  the  subsequent  case  of  Pitt  v. 
SAew  (c),  they  were  held  to  fall  under  the  description  of 
'*  goods,  chattels,  and  effects"  in  an  action  of  trespass,  we 

(a)  7  Taant.  191.        (6)  1  Salk.  368.        (c)  4  B.  &  A.  206. 
VOL.  I.  U  C.  M.  R. 


270  CASES  IN  THE  EXCHEQUER, 

^^\^iF^"'  cannot  consider  the  previous  authority  as  overruled,  be- 
cause in  the  latter  case  it  is  probable  that  the  articles 
taken  had  been  severed  from  the  freehold  before  the  sale 
by  the  defendant,  though  Lord  Chief  Justice  Abbott  cer- 
tainly does  not  mention  that  circumstance  as  the  ground 
of  the  decision. 

The  plaintiff,  therefore,  cannot  recover  the  price  fixed 
for  these  effects  as  for  goods  sold  and  nlelivered;  but  the 
question  is,  whether  he  cannot  as  for  fixtures  bargained 
and  sold,  or  sold  and  delivered.  The  real  nature  of  the 
contract  between  the  plaintiff  and  the  defendant  was, 
that  the  plaintiff  should  waive  his  right  of  removal,  and 
thereby  give  up  to  the  defendant  all  his  interest  in  and 
right  to  enjoy  these  effects  as  chattels.  And  after  the 
contract  is  executed,  and  the  plaintiff  has  given  up  pos- 
session to  the  defendant,  the  question  is,  whether  he 
may  not  declare  as  for  fixtures  bargained  and  sold,  or  sold 
and  delivered.  The  term  **  fixtures "  has  now  acquired 
the  peculiar  meaning  of  personal  chattels  which  have 
been  annexed  to  the. freehold,  but  which  are  removable  at 
the  will  of  the  person  who  has  annexed  them,  in  which 
sense  it  is  used  in  the  Treatise  on  Fixtures  above  re- 
ferred to.  And  it  has  certainly  been  the  practice,  since 
the  decision  in  Lee  v.  RUdon,  to  declare  for  the  amount 
of  valuations  of  such  fixtures  between  one  tenant  and 
another,  or  the  tenant  and  landlord,  in  a  count  in  indebi-- 
tatus  Msumpsit  for  fixtures.  Although  this  may  not  be 
the  most  accurate  mode  of  describing  the  real  contract 
between  the  parties,  we  think  it  is  sufficient,  and  that  the 
plaintiff  may  recover  upon  it ;  and  the  case  bears  a  strong 
analogy  to  that  of  a  contract  by  a  tenant  to  give  up  to  his 
landlord  or  successor  those  growing  crops  to  which  he  is 
entitled  by  the  common  law  or  the  custom  of  the  country, 
as  emblements,  and  the  value  of  which  afler  the  contract 
is  executed  may  certainly  be  recovered  on  a  count  for 
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crops  bargained  and  sold.    See  Mayjield  y.  Wadsley  (a).  Each,  tf  Phas, 

This  question  on  the  form  of  the  declaration  was  indeed 

decided  by  the  Court  on  a  motion  for  a  rule  nisi;  but  as  it 

was  suggested  by  the  learned  counsel  for  the  defendant, 

that  the  Court  so  decided  under  the  impression  that  this 

was  a  sale  of  an  interest  in  land,  within  the  4th  section  of 

the  Statute  of  Frauds,  leaving  the  point  to  be  discussed 

whether  the  appraisement  was  a  sufficient  memorandum 

in  writing,  we  have  allowed  the  point  to  be  argued,  and 

given  it  full  consideration,  and  decided  it.    We  are  quite 

satisfied  that  this  is  not  a  sale  of  any  interest  in  land,  for 

the  reasons  given  in  the  course  of  the  arguments;  and 

the  judgment   of  the   Court,  and   particularly  of  Mr. 

Justice  Liiiledale  in  Evans  v.  Roberts  (6),  upon   the 

subject  of  growing  crops,  is  an  authority  to  the  same 

effect ;  but  treating  this  as  not  being  a  sale  of  any  inter^ 

est  in  land,  we  think  the  declaration  is  suflSciently  adapted 

to  the  case. 

Rule  discharged. 

(a)  3  B.  &  G.  357;  5  D.&R. 224.    (6)  5  B.  &  C.  829;  8  D.&R.  611. 


Alivon  and  Another,  Provisional  Syndics  of  the  Estate  and 
Effects  of  Peter  Beuvain,  a  Bankrupt,  v.  Furnival. 

JLIEBT. — The  third  count  of  the  declaration  stated,  in  tn  action 
that  before  Peter  Beuvain  became  a  bankrupt,  to  wit,  on  gyndf^*  of  a** 

French  bank- 
rupt upon  an 
arbitnl  sentence  and  ordonnatice,  whereby  the  defendant  was  adjudged  to  pay  the  bankrupt  a 
mm  of  money: — Held,  1st,  That  the  agreement  of  reference  (made  in  France)  was  sufficiently 
piwed  by  an  examined  copy  and  the  evidence  of  the  attesting  witness,  it  appearing  that  the 
original  was  deposited  with  a  notary  at  Paris  for  safe  custody,  and  that  it  is  the  established  usage 
in  Frwuet  not  to  allow  the  remoral  of  a  document  so  deposited ;  2ndly,  That  the  proceedings  in 
foreign  Courts  must  be  presumed  to  be  consistent  with  the  foreign  law  until  the  contrary  is  dis- 
tinctly ahewn;  3rdly,  That  the  principle  adopted  by  a  foreign  jurisdiction  in  assessing  damages  can- 
not be  impugned,  unless  contrary  to  natural  justice,  or  proved  to  be  not  conformable  to  the  foreign 
law  ;  4thly,  That  two  out  of  three  syndics  of  a  French  luinknipt  may  sue  without  naming  the  third, 
or  stating  tfiat  the  Juge  Commissaire  has  authorized  the  sui^  such  appearing  to  be  the  rule  in 

Qm^ert  whether  the  objection  to  the  non-joinder  of  the  third  syndic  could  be  taken  on  the  plea 
ef  as/  dthtt? 

V2 
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E*ch,  ofPkat,    gcc,  in  parts  beyond  the  seas,  to  wit,  at  &c.,  by  a  certain 
instrument  in  writing  then  and  there  made  between  the 
defendant  of  the  one  part,  and  the  said  Peter  Beuvain  of 
the  other  part,  the  said  parties  made  and  concluded  a 
certain  agreement;  and   in  the  same  instrument  it  was 
agreed  between  the  said  parties,  that,  in  case  of  disputes, 
the  parties  recognised  the  jurisdiction  of  a  certain  Court, 
to  wit,  of  the  Tribuna;!  of  Commerce,  sitting  at  Paris,  m 
the  Department  of  the  Seine;  and  they  thereby  submitted 
the  matters  in  difference  to  the  decision  of  two  arbitra- 
tors, being  merchants,  to  be  named  by  the  parties  respec* 
tively,  such  arbitrators,  in  case  of  disagreement,  to  have 
the  power  of  naming  an  umpire,  and  that  the  two  or  the 
three  arbitrators  might  be  named  by  the  Tribunal  of 
Commerce,  at  the  request  of  either  of  the  said  parties ; 
and  that  the  decision  of  such  arbitrators  or  their  umpire 
was  to  be  supreme,  and  without  appeal;  and  that  after 
the  making  of  the  same  instrument,  and  before  the  sdd 
Peier  Beuvain  became  a  bankrupt,  to  wit,  on  &c,  at  &c., 
such  disputes  as  were  mentioned  and  contemplated   in 
and  by  the  same  instrument  arose  and  were  depending 
between  the  said  Peter  Beuvain  and  the  defendant ;  and 
thereupon  afterwards  and  before  the  said  Peter  Beuvain 
became  a  bankrupt,  to  wit,   on    &c.,  at  ftc,  the  said 
Peter  Beuvain  duly,  according  to  the  laws  of  FVMice, 
impleaded  the  said  defendant  in  the  said  Court,  in  the 
same  instrument  in   that  behalf  mentioned,    that  ia  to 
say,  in  the  Tribunal  of  Commerce  sitting  at  Paris,  in 
the  Department  of  the  Seine,  and  then  and  there  duly,  ac« 
cording  to  the  laws  of  France,  prayed  and  required  that 
arbitrators  should  be  appointed  by  the  said  Court  in  pur- 
suance of  and  according  to  the  provision  so  as  aforesaid 
contained  in  the  same  instrument:  and  the  plaintiffs  fur- 
ther say,  that  afterwards  and  before  the  said  P.  Beuvain 
became  bankrupt,  to  wit,  on  &c.,  persons  were  duly,  ac^ 
cording  to  the  laws  of  France,  appointed  in  and  by  the 
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3aid  last-mentioned  Court  to  decide.the  md  disputes  wbieb  ^^^-^  ^^** 
had  so  arisen  between  the  said  Peter  Beuvain  and  the  «^ 
defendant — as  by  the  said  appointment,  duly«  according  Alivon 
to  the  laws  of  France  and  the  course  wd  practice  of  furn'ival. 
the  said  last-mentioned  Court,  made  and  still  remain* 
ing  therein^  will  more  fully  appear:  and  that  after- 
wards and  before  the  said  Peter  Beuoain  became  a 
bankrupt,  to  wit,  on  &c.,  at  &c.j  the  said  iirbitrators, 
having  heard  the  allegations  and  proofs  of  the  said  par-* 
ties  respectively,  duly  made  their  certain  award,  culled  an 
arbitral  sentence,  of  and  concerning  the  said  disputes  so 
referred  to  them  as  aforesaid,  and  did  thereby  award  and 
order  that  the  defendant  should  pay  to  the  said  P.  Beu* 
vain  two  several  sums  of  foreign  money,  to  wit,  the  sum 
of  51,589  francs  50  centimes,  and  the  sum  of  157,819 
francs  68  centimes,  making  together  the  sum  of  809,409 
francs  18  centimes,  as  by  the  same  arbitral  sentence,  duly 
according  to  the  law  of  France  and  the  course  and  prac- 
tice of  the  said  last-mentioned  Court,  now  remaining  in 
the  same  Court,  will  more  fully  appear ;  and  that  after- 
wards and  before  the  said  P.  Beutain  became  a  bankrupt, 
to  wit^  on  &c.,  by  a  certain  ordinance,  duly  according  to 
the  law  of  France^  made  at  Paris  aforesaid,  to  wit,  at 
&c.^  the  President  of  a  certain  Court  in  the  kingdom  of 
France  aforesaid,  to  wit,  the  President  of  the  Civil  Tri- 
bunal of  First  Instance  in  the  Department  of  the  Seine^ 
declared  and  ordered  that  the  said  arbitral  sentence 
should  be  executed  in  all  its  particulars  according  to  its 
form  and  contents,  as  by  the  said  ordinance,  duly  accord* 
ing  to  the  law  of  France  and  the  course  and  practice  of  the 
last-mentioned  Court,  registered  in  the  same  Court,  and 
now  remaining  therein,  will  more  fully  appear;  and  that 
the  said  P.  Beuvain^  after  the  giving  and  making  of  the 
said  judgment  and  of  the  said  arbitral  sentence  and  ordi- 
nance, and  before  the  giving  and  registering  of  a  cer- 
tain judgment  hereinafter  mentioned,  to  wit,  on  &c.,  at 
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^*^\£f^^'  &c.,  became  and  was  a  bankrupt  according  to  the  laws 
of  France,  and  the  said  plaidtiflTs  were  then  and  there 
duly  appointed^  and  then  and  there  became  and  were 
and  still  are,  provisional  syndics  of  the  estate  and  effects 
of  the  said  P.  Beuvain,  according  to  the  law  o( France; 
whereupon  and  whereby  the  plaintiffs,  as  such  provisional 
syndics  as  aforesaid^  according  to  the  law  of  France,  be- 
came and  were  and  still  are  entitled  and  empowered,  in 
their  own  names  to  sue  for  and  recover  all  debts  which  were 
due  to  the  said  P.  Beuvain  at  the  time  when  the  said  P. 
Beuvain  became  bankrupt,  and  entitled  to  enforce,  by  ac- 
tion in  their  own  names,  as  such  provisional  syndics  as 
aforesaid,  all  claims  and  demands  which  the  said  P.  BeU" 
vain,  at  the  time  he  so  became  bankrupt  as  aforesaid,  had 
or  might  have  against  the  defendant ;  and  that  the  said  cause 
was  afterwards^  to  wit,  on  &c.,  removed  by  the  defendant 
into  a  certain  other  Court  in  the  kingdom  of  France  afore- 
said, to  wit,  a  certain  Court  called  the  Royal  Court  of  Paris, 
by  way  of  appeal^  and  such  proceedings  were  thereupon 
afterwards  had  in  the  said  last-mentioned  Court,  that,  by 
the  judgment  of  the  same  Court,  pronounced  on  the  day 
and  year  aforesaid,  after  setting  forth  therein,  as  the  fact 
was,  that  the  plaintiffs,  as  such  provisional  syndics  as  afore^ 
said,  had  been  made  parties  in  the  said  cause  in  the  room 
of  the  said  P.  Beuvain,  the  appeal  of  the  defendant  was 
dismissed,  and  the  defendant  was  condemned  to  pay  a 
fine  and  the  expenses  of  the  appeal,  as  by  the  said  last- 
mentioned  judgment,  duly  according  to  the  law  o{  France 
and  the  course  and  practice  of  the  said  last-mentioned 
Court,  still  remaining  therein,  will  more  fully  appear; 
which  several  judgments,  arbitral  sentence,  and  ordinance 
still  remain  in  their  full  force  and  effect,  not  in  anywise 
reversed,  annulled,  set  aside,  paid  off,  satisfied,  or  di^* 
charged:  and  that  the  said  sum  of  209,409  francs 
18  centimes,  at  the  time  of  the  giving  and  making  of 
the  said  several  judgments,   arbitral  sentence,  and  or-^ 
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difiance,  was  and  still  is  of  great  value,  to  wit,   of  the  ^^^j^^^^'*^* 
▼alue  of  8200/.,  of  which  several  premises  respectively     v     y  ^ 
the  defendant,  during  all  the  time  aforesaid  there,  had        alivon 
notice ;  yet,  &c.     Plea — Nil  debet.  Furnivau 

A  commission,  issued  for  the  examination  of  witnesses, 
was  executed  at  Paris.  The  original  agreement,  in  the 
French  language,  deposited  with  a  notary,  was  produced 
before  the  commissioners ;  and  the  signatures  of  Beuvain 
and  the  defendant  were  proved  by  the  attesting  witness 
Albert,  who  stated,  in  the  course  of  his  examination,  that, 
according  to  the  law  of  France,  a  notary,  with  whom  an 
original  agreement  has  been  deposited,  cannot  part  with 
it  except  by  the  directions  of  a  French  Court  (a).  The 
agreement  was  expressed  to  be  **/ait  au  double.^^  An 
examined  copy,  verified  by  the  former  witness,  was  re« 
turned  by  the  commissioners.  A  copy  of  the  original 
award  subscribed  by  the  arbitrators  was  proved  by  the 
persons  who  had  examined  it  with  the  original,  (which  it 
appeared  was  deposited  in  the  **  Tribunal  de  Premiere  In* 
stance^"*)  and  also  returned  by  the  commissioners;  and 
evidence  was  given  of  the  facts  that  Beuvain  was  a  mer- 
chant,  that  he  was  in  debt,  and  that  he  had  stopped  pay* 
ment  (6). 

The  cause  was  tried  before  Mr.  Baron  Vaughan  at  the 
Middlesex  Sittings  after  Trinity  Term,  1833.  The  de- 
positions taken  under  the  commission,  and  the  papers  re- 
turned therewith,  were  read. 

Official  copies,  verified  by  the  seals  impressed  thereon, 
and  proved  to  be  those  of  the  respective  Courts,  were  put 
in  to  shew  the  judgment  of  the  Tribunal  of  Commerce 
appointing  arbitrators  named   by  the   parties;    another 

(a)  **  Lea  Notaires  ne  pourront  Notariat,  tit.  I,  see.  2,  pi.  22,  Ap- 
se dessaisir  d'aucune  minute,  si  ce  pendice  aux  Codes, 
n'est  pas  dans  les  cas  pr^Tus  par  la         (6)  See  Code  de  Commerce,    ' 
lot,  et  en  ?erta  d*an  jugement.** —  Art.  4d7> 
IaA  du  25  Ventose,  an  11,  surle 


CASES  IN  THE  EXCHEQUER, 

Ejcch.  of  PUai,  judgment  of  that  Court,  remoTing  the  arbitrator  named  by 
Furnivalt  on  the  ground  that  he  was  a  foreigner  and  not  a 
merchant,  and  appointing,  on  FurnivoFs  default,  a  new  arbi- 
trator;  a  judgment  of  the  Royal  Court  confirming,  on  ap« 
peal,  the  latter  judgment;  another  judgment  of  the  Tribunal 
of  Commerce,  extending  the  time  for  making  the  award ; 
another  judgment  of  the  Royal  Court,  confirming  the  latter 
judgment  on  appeal,  and  further  extending  the  time ;  the 
arbitral  sentence ;  the  ordinance,  or  exequatur  of  the  Pre- 
sident of  the  Tribunal  of  First  Instance ;  another  judg- 
ment of  the  Tribunal  of  Commerce,  declaring  Beuvain  to 
he  **  en  eiai  defailUie  /*  another  judgment  of  the  same 
Court,  appointing  the  plaintiffs  and  one  Cluitonnay  provi- 
sional syndics,  with  power  ''  agir  ensemble  ou  siparement^ 
Fun  en  cas  dempichement^  ou  cTabsence  de  Vauire — sous  la 
surveillance  de  M»  le  Juge  Commissaire ;^  and  another 
judgment  of  the  Royal  Court,  confirming  the  ordinance  on 
appeal,  to  which  the  plaintiff's  and  Chalonnay  were 
therein  expressed  to  be  made  parties,  as  provisional  syn- 
dics, in  the  place  of  Beuvain. 

M.  Co/ti9,  a  French  advocate,  examined  for  the  plain- 
tiffs, stated,  that,  according  to  the  law  and  practice  in 
France^  one  or  two,  of  three  or  more  syndics,  may  sue, 
without  proving  the  disability  of  the  rest^  or  the  authority 
of  the  Juge  Coramissaire,  and  deposed  to  the  usage  in 
France  on  various  points  of  evidence.  A  French  notary 
who  was  examined  for  the  defendant  stated,  that  syndics 
could  not  bring  an  action  unless  authorized  by  the  Juge 
Commissaire,  and  said  that  he  did  not  suppose  a  solicitor 
in  France  would  bring  an  action  for  syndics  unless  the 
authority  of  the  Juge  Commissaire  had  been  obtained. 

The  defendant's  counsel  took  a  variety  of  objections, 
the  nature  of  which  will  appear  in  the  course  of  the 
argument.  The  learned  Judge,  without  pronouncing  any 
opinion  upon  the  objections,  nonsuited  the  plaintiffs^  gi^i^^g 
them  leave  to  move  to  enter  a  verdict  for  8200/.  A  rule 
nisi  liaving  been  obtained — 
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FoUeit  and  TamUnson  shewed  cauae. — This  is  an  action  ^^\^^^* 
cm  an  award,  and  the  agreement  on  which  the  award  is 
founded  has  not  been  sufBciently  proved.  The  plaintiffs 
have  offered  as  evidence  a  copy  of  the  document  deposited 
with  the  notary,  who  might  have  attended  the  trial  with  the 
original.  The  agreement  is  expressed  to  be  made  in  dupli* 
cate,  **  au  dauble'\a),  and  the  French  law  requires  that  there 
shall  be  as  many  originals  as  there  are  parties  having  dis^ 
tinct  interests  (b) ;  yet  the  plainiiflb  have  neither  accounted 
for  the  other  original  part,  nor  given  the  defendant  notice 
to  produce  it. 

The  arbitrators  were  not  duly  appointed.  According 
to  the  agreement,  they  were  to  be  merchants  appointed  by 
the  parties  respectively.  The  arbitrator  who  was  nomi- 
nated by  the  defendant,  was  set  aside  by  the  Tribunal  of 
Commerce,  which  appointed  another  arbitrator  in  his  place, 
and  there  is  no  evidence  that,  by  the  law  of  Frances  ^^^ 
Tribunal  had  power  to  do  so.  [Parke,  B. — Is  not  the  judg- 
ment itself  primd  facie  evidence  of  the  law  therein  laid 
down  ?]  The  arbitrator  substituted  by  the  Court  was  not  a 
merchant ;  and  the  Court  has  neither  exercised  its  power 
of  appointing  both  arbitrators,  nor  followed  the  nomination 
made  by  the  parties.  The  award  was  made  by  Seuvain*s 
nominee,  and  by  another  nominated  by  the  Court,  without 
the  assent  of  the  defendant,  (who  protested  agiunst  the  ap- 
|K>intment,)  and  who  was  not  qualified  according  to  the 
agreement. 

The  arbitrators  have  exceeded  their  authority.  They 
have  awarded  to  Beuvain  the  exclusive  use  of  the  patent 
in  question  throughout  ail  France,  and  the  item  of  157,819 
francs  68  centimes  arises  from  a  calculation  of  prospective 
profits  for  fifteen  years.  The  judgment  affirming  the 
award  does  not  conclude  the  question,  for  the  judgment 


(a)  The  agreement  concludes      &c." 
thus:  "Fait  double  et  signd  en         (6)  Code  Civile,  Art.  1325. 
presence  de  M.  Charles  Albert, 
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^**'i^^'^*'  affords  only  primd  facie  evidence  of  the  right,  and  may 
be  questioned.  iParke,  B. — The  decision  in  Martin  v. 
Nichols  (a)  was  well  considered.]  That  was  an  appli* 
cation  for  the  extraordinary  aid  of  the  Court  of  Chanm 
eery  to  impeach  the  judgment  of  a  Colonial  Court,  and 
it  was  observed  that  the  parties  might  appeal  to  the 
King  in  Council*  Eyre^  C.  J.,  in  the  case  there  referred 
to  by  the  Vice-chancellor,  said,  that  the  judgment  of 
foreign  Courts  might  be  examined.  In  the  present  case^ 
the  French  Courts  have  not  adjudicated  on  the  merits  at 
all.  The  ordinance  merely  renders  the  award  execu* 
tory  (6),  and  is  only  formal ;  and,  like  the  making  of  an 
agreement  of  reference  a  rule  of  an  English  Court  for  the 
purpose  of  issuing  an  attachment,  does  not  exclude  objec- 
tions to  the  award  itself.  The  judgment  of  the  Royal 
Court  rejects  the  appeal  from  the  ordinance  expressly  on 
the  ground  that  the  questions  raised  on  the  award  are 
matters  of  a  primary  nature,  and  therefore  not  the  sub- 
ject-matter of  appeal ;  and  the  question  is  not  decided 
whether  the  award  per  se  is  good  according  to  the  law  of 
France.  No  evidence  is  given  to  shew  that  the  decision 
of  the  arbitrators  is  consistent  with  that  law,  and  it  is  ma- 
nifestly inconsistent  with  natural  justice. 

It  has  not  been  proved  that  the  plaintiffs  had  any  au- 
thority to  bring  this  action.  According  to  the  language 
of  their  appointment,  they  are  to  act  **  sous  la  surveillanee 
de  M.  le  Juge  Commissaire i^  and  the  law  under  whicb 
they  are  appointed  so  limits  their  powers,  and  declares 
the  authority  of  the  Juge  Commissaire  necessary  to  their 
proceedings  to  recover  debts  (c).  The  evidence  of  M. 
Colin  does  not  distinctly  disprove  the  necessity  for  shew- 
ing that  authority  in  proceedings  of  this  sort  in  France^ 
and  is  inconsistent  with  the  language  of  the  appointment 
and  the  law,  and  contradicted  by  the  defendant's  witness 

(a)  3  Sim.  458.  (c)   Code  de  Commerce,  Art. 

(6)   See  Code   de    Proc^ure     454  &  492. 
CivUe,  Art.  1020  &  1021. 
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M.  Girard.    It  was  incumbent  on  the  plaintiffs  to  shew  ^'ch,  of  pieas, 

1834. 
dearly  their  authority  and  title  to  aoe.    Tenom  ▼.  Mmrs  (a). 

The  action  is  brought  by  two  out  of  the  three  provi- 
sional syndics  appointed.  It  is  true  that  they  are  in  terms 
empowered  to  act  **  ensemble  ou  separSmeni,  Fun  en  cos 
iFempSchement  au  d^ absence  de  Taulre^  but  no  evidence  has 
been  given  of  the  absence  or  incapacity  of  the  syndic  not 
joined.  Even  if  that  absence  or  incapacity  had  existed , 
still  the  action  should  have  been  expressly  brought  in  the 
names  or  on  the  behalf  of  the  three  syndics  who  represent 
Beuvain.  So,  in  a  case  just  decided  in  the  Court  of  Cont* 
mon  Pleas,  Trimbey  v.  V%gnier{b\  it  was  held  that,  where 
the  indorsement  made  in  France  of  a  French  bill  is  gene- 
ral or  in  blank  (c),  the  indorsee  suing  in  this  country  roust 
proceed  in  the  name  of  the  indorser.  So,  according  to 
the  English  law,  all  the  assignees  of  a  bankrupt  must  join 
in  an  action  (</).  The  plaintiffs  have  not  pursued  the 
authority  conferred  by  the  language  of  the  appointment^ 
an  act  done  by  two  out  of  three  not  being  a  due  exer- 
cise of  a  power  to  act  jointly  or  separately  {e). 

The  arbitral  sentence  is  stated  in  the  declaration  to  be 
in  the  Court  of  Commerce*  The  evidence  shews  that  it 
is  registered  in  the  Court  of  First  Instance :  and  there- 
fore there  is  a  variance. 

The  declaration  throughout  describes  JS^ttvaiit  as  a  bank* 
rufi;  and  the  alleged  rights  of  the  plaintiffs  are  therein  ex- 
pressly founded  on  his  bankruptcy.  In  the  event  of  a  mer* 
chant  stopping  payment,  the  French  law  (/)  defines  three 
classes  of  cases,  with  various  incidents  peculiar  to  each,  name- 
ly, "failUie,** "  banquerouie  simple ,'  and  "  banqueroutefrau* 

(a)  3  Mami.  h  RyL  38.  8  Bam.  ings,  from  which  it  appears  that 

&  Cres.  638.  the   action  was  brought  ezclu- 

(i)  1  Biagh.  N.  G.  151.  sively  on  a  contract  made  with 

(c)  See  Code  de  Commerce,  the  assignees. 

Arts.  136, 137,  &  138.  {e)  Co.  Litt  181.  b. 

(<0  Sec  Snelgrwe  v.  Hmt^  2  (/)  Code  de  Commerce,  Arts. 

Stark.  424,  &  C.  1  Chit.  Rep.  71*  437, 438,  &  439. 
The  latter  report  states  the  plead- 
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^'^*i  %/'*^'*  duleuse*''    The  French  proceedings  in  evidence  shew  that 

^.....^^J.^  there  was  no  bankruptcy  of  either  kind,  but  merely  a 

Alivon  ^^failliie,^  and  that  Beuvain  was  not  a  bankriqpt,  but 

FuRNivAL.  *'/aUlL*' 

Bompcuy  Serjty  Mannings  and  J.  Henderson^  in  sup- 
port of  the  rule. — This  is  in  substance  an  action  on  a 
judgment  It  appears  from  the  French  proceedings,  that 
Beuvain  and  the  defendant  were  partners  in  the  transac- 
tions out  of  which  these  differences  grew,  and,  according 
to  the  French  law  (a),  those  differences  could  be  decided 
only  by  arbitrators.  The  power  of  appeal  possessed  by 
the  defendant  (6),  was  exercised  by  him,  and  his  appeal  was 
rejected.  The  ordinance  renders  the  arbitral  sentence 
absolutely  executory  (c),  and,  unless  successfully  appealed 
from,  conclusive  (d).  It  is  plain,  then,  that  the  defendant 
was  absolutely  bound  in  France  by  this  arbitral  judgment; 
and  there  being  no  question  as  to  jurisdiction,  no  evidence 
on  the  part  of  the  defendant  impugning  that  judgment, 
and  no  irregularity  apparent  ex  faciei  it  affords  per  Me 
sufficient  proof  of  the  rights  which  it  purports  to  establish. 

The  plaintiffs'  case,  however,  may  be  sustained  without 
ascribing  to  the  award  and  ordinance  the  attributes  of  a 
judgment.  The  production  and  proof  of  the  original 
agreement  before  the  commissioners,  coupled  with  the 
copy  given  in  evidence,  sufficiently  shew  the  agreement 
It  appears  that  the  original  is  beyond  the  control  of  thin 
Court,  and  that  it  was  deposited  with  the  notary  for  safe 
custody ;  and  one  of  the  witnesses  sworn  under  the  com* 
mission,  deposes,  that,  according  to  French  law,  it  cannot 
be  removed  out  of  the  notary's  office  without  the  authority 
of  a  French  Court.     It  is,  therefore,  sufficiently  manifest 


(a)  Code  de.  Commerce,   Art.         (c)  Id.  Art.  61. 
61.  (d)  Code  de  Procedure  Civile, 

{h)  Id.  Art.  52.  1016. 
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that  this  original  could  not  be  produced  before  the  jury.  ^ch.  of  Pieag, 
The  expression  "fait  double"  at  the  foot  of  the  agree-  ^ 

menty  is  not  explained  in  evidence,  and  does  not  neces-  ALtvan 
sarily  raise  the  inference  attempted  to  be  drawn  from  it,  Fornival. 
that  there  was  another  part  baring  the  same  obligatory 
effect.  If  such  an  inference  were  drawn,  it  is  at  least  not 
to  be  further  presumed  that  one  complete  original  (and 
the  case  supposes  only  two)  was  delivered  to  either  of  the 
parties  who  were  mutually  bound;  and  the  only  other  pre- 
sumption, viz.  that  it  also  remained  with  the  notary,  removes 
the  objection  by  accounting  for  that  part,  and  the  proof  of 
either  part  in  such  case  is  sufficient. 

By  the  terms  of  the  agreement  the  parties  expressly  sub- 
mitted themselves  to  the  j  urisdiction  of  the  Tribunal  of  Com- 
merce, and  the  judgment  of  that  Court,  which  was  con- 
firmed on  appeal,  is  sufficient,  in  the  absence  at  least  of 
any  evidence  impugning  it,  to  answer  the  objection  that 
the  arbitrator  nominated  by  the  defendant  was  improperly 
removed.  A  sufficient  reason  is  assigned  in  the  judgment 
for  the  removal,  viz.  that  the  arbitrator  nominated  T>y  the 
defendant  was  not  legally  qualified  to  be  an  ''  arbitrejuge/" 
being  a  foreigner.  The  defendant  not  having  within  the 
appointed  tune  nominated  another  arbitrator,  the  Court 
exercised  its  power  as  if  he  had  never  appointed  an  arbi- 
trator ;  and  the  power  was,  in  substance,  as  well  exercised 
by  nominating  the  arbitrator  chosen  by  Beuvain,  and  a 
new  arbitrator  on  the  defendant's  default,  as  it  would  have 
been  by  nominating  two  new  arbitrators. 

It  is  not  clearly  shewn  in  the  evidence  whether  the 
arbitrator  nominated  by  the  Court  was  a  merchant,  but 
assuming  that  he  was  not,  stiU  as  the  award  has  been  con- 
firmed on  appeal,  when  this  objection  might  have  been 
taken,  it  must  now  be  presumed,  as  there  is  no  proof  to  the 
contrary,  that  the  Court  did  not  in  this  respect  exceed  its 
power.  On  the  agreement  it  does  not  appear  that  the 
restriction  of  choice  of  merchants  imposed  on  the  parties 
extends  to  the  Tribunal  of  Commerce. 
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E*eh.9f  PUai,  The  confirmation  of  the  award  on  appeal  sufficiently 
shews  that  the  award  itself  is  consistent  with  French  law, 
and  there  is  no  evidence  to  the  contrary.  It  is  needless  to 
inquire  as  to  that  part  which  awards  to  Beuvain  the 
exclusive  use  of  the  patent,  because  the  present  action  is 
not  founded  on  that  part ;  and,  even  if  the  award  were  bad 
pro  ianio,  it  might  be  good  for  the  rest.  The  award  of  the 
51,589  francs  50  centimes  is  founded  on  proof  of  an  excess 
to  that  amount  of  the  expenses  over  the  amount  which  the 
defendant  by  the  agreement  guaranteed  to  be  the  maxi* 
mumf  and  that  item  has  never  been  questioned.  With 
respect  to  the  item  of  157,819  francs  68  centimes,  the 
arbitrators  in  awarding  it  have  construed  the  agreement 
as  importing  a  guarantie  that  the  profits  of  the  undertak- 
ing should  amount  at  the  least  to  a  certain  sum  annually 
during  the  duration  of  the  agreement,  viz.  fifteen  years, 
and  the  agreement  will  fairly  bear  such  a  construction. 
The  anticipated  profits  and  the  mutual  penalties  are  stated 
therein  at  very  high  rates.  Beuvain,  in  case  of  failure  on 
his  part,  was  bound,  under  article  9  of  the  agreement,  to 
pay  the  defendant  20,000  francs  a  year  for  fifteen  years, 
and  thus  was  contingently  liable  to  the  extent  of  S00,000 
francs.  The  arbitrators,  proceeding  on  the  principle  of  a 
guarantie  of  such  prospective  profits,  have  calculated 
damages  as  they  have  been  calculated  in  an  action  in  an 
English  Court  for  not  granting  a  lease  where  the  improved 
▼alue  is  proved  to  exceed  the  rent  agreed  to  be  reserved, 
vix.  by  multiplying  the  profit  by  the  number  of  years,  and 
making  a  suitable  reduction  for  present  payment. 

The  evidence  of  M.  Colin  shews  that  the  antecedent 
{luthority  of  the  Juge  Commissaire  is  not  necessary  to  the 
validity  of  proceedings  of  the  present  kind  in  France,  and 
the  witness  for  the  defence  on  this  point  states  in  effect  no 
more  than  his  opinion  as  to  the  course  which  a  French 
solicitor  would  pursue.  From  the  French  proceedings  in 
evidence  it  may  be  concluded  that  where  syndics  proceed 
in  the  French  Courts  against  the  debtors  of  the  estate,  it  is 
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unnecessary  to  allege  or  prove  the  authorization  of  the  Juge    Exch.  of  PUatt 

Commissaire.    The  syndics  of  JBeuvain  are  in  the  appeal     v ^^ 

in  the  Royal  Court  made  parties  to  the  suit  in  the  room  of 
Beuvain,  yet  there  is  not  in  any  part  of  those  proceedings 
the  slightest  allusion  to  the  Juge  Commissaire.  Consider- 
ing that  these  French  records  state  minutely  every  incident 
of  the  suit  down  even  to  the  names  and  fees  of  the  ushers, 
the  absence  of  any  reference  to  the  Juge  Commissaire  tends 
directly  to  shew  that  his  authorization  needed  not  averment 
or  proof.  It  might  be  presumed  that  the  syndics  are  au- 
thorized by  him  to  perform  their  duty  of  recovering  debts ; 
and  the  question  whether  they  are  so  authorized  affects 
only  the  interests  of  third  persons;  the  issue  to  be  tried  on 
these  pleadings  was,  whether  the  money  was  due  to  the 
syndics,  not  whether  the  payment  ought  to  be  thus  en- 
forced. The  1  Geo.  4^  c.  1 19,  s.  1 1 ,  enacts  that  no  suit  at 
law  instituted  by  the  assignees  of  an  insolvent  shall  pro-' 
ceed  further  than  an  arrest  on  mesne  process^  without  the 
consent  of  the  major  part  of  the  creditors  given  at  a  meet- 
ing called  for  the  purpose;  yet  it  has  been  held  that  the 
defendant  in  an  action  brought  by  the  assignees  can  in  no 
way  avail  himself  of  this  provision,  as  it  was  not  made  for 
his  benefit;  and  that  the  assignees  need  not  in  such  action 
aver  or  prove  their  authority  to  sue.  Doe  v.  Spencer  (a) ; 
Dance  Y.  Wyati{b). 

The  testimony  of  M.  Colin^  on  this  point  uncontradicted, 
clearly  shews  that  in  the  French  Courts  two  out  of  three 
syndics  may  sue,  without  alleging  or  giving  evidence  of  the 
absence  or  incapacity  of  the  third.  In  the  present  case 
there  was  indeed  such  evidence.  A  witness,  cross-examin- 
ed by  the  defendant's  counsel  as  to  a  conversation  with  the 
plaindfTs  agent,  deposed  on  his  re-examination,  as  a  fur- 
ther part  of  the  same  conversation  (which  was  therefore 

(a)  3 Bingh. 204;  11  B.Moore,  (6)  6  Bingh.  486;  4  Moore  & 
7»232.  Payne,  201. 
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Bxch.  of  PUas,  matter  to  go  to  the  jury  (a),)  that  the  agent  stated  that 
^  *  ^  Chatonnay  (the  syndic  not  joined)  was  in  Ilahj,  M.  Colin  t 
Alivon  evidence  sufficiently  supports  the  allegation  in  the  declar- 
FuRMivAL.  ation,  that  the  plaintiffs,  according  to  the  law  o(  France, 
are  entitled  to  sue  in  their  own  names.  The  non-joinder  of 
the  third  syndic  at  the  utmost  could  only  be  the  subject  of 
a  plea  in  abatement — as  in  thecaseaof  executors  andadmi* 
nistrators,  the  plaintiffs  here  suing  in  auire  droit  {b).  There 
is  nothing  to  raise  the  presumption  of  any  legal  obligation 
to  name  the  third  at  all,  or  of  any  ground  for  applying  to 
this  case  the  strict  rule  of  English  law  in  the  construction 
of  the  words  *' jointly  or  separately."  In  Guthrie  ▼•  Arm-- 
strong  (c)  the  Court  expressed  an  indisposition  to  extend 
that  rule,  and  refused  to  apply  it  where  there  were  reason- 
able grounds  for  presuming  a  different  intention  of  the 
parties.  Here,  there  is  sufficient  ground  for  such  pre* 
sumption.  It  is  not  to  be  inferred  that  the  Court  intended, 
that,  if  the  number  of  the  syndics  capable  of  acting  should 
be  reduced  to  two  by  accident,  it  should  be  further  re- 
duced to  one  by  the  application  of  a  technical  rule,  which 
has  not  been  shewn  to  belong  to  the  French  law. 

The  averment  in  the  declaration,  that  the  arbitral  sen- 
tence remains  in  the  Tribunal  of  Commerce  is  immaterial 
and  may  be  r^eeted.     Walker  v.  Witter  {d). 

The  sworn  interpreters  on  their  oath  have  rendered  the 
words  '*faiUi''  and  "failUte**  by  the  English  words  bank- 
rupt and  bankruptcy,  and  there  b  nothing  to  impeach  their 
testimony  as  to  the  fidelity  of  the  translation.  It  is  evident 
that  tbe  French  law  recognises  three  species  of  bank- 
ruptcy, called  in  French  ^^failUte,^^ ''  banqueroute  simple" 
and  **  banqueroute  frauduleuse^'^  and  the  translators  have 
used  the  generic  word.     These  species  do  not  differ  from 

(a)  Queens  easey    2  Brod.  &  (c)  5  Barn.  &  Aid.  628.    And^ 

BiDg.298.  seethe  obserradons  on  Bonifani 

{h)  Com.  Dig.  tit.  Abatement,  j.  Greenfield,  4M9Sxn.SLKy\.  190. 

(E.)  13, 14,  (F.)  10.  {d)  \  Dougl.  1. 
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each  other  in  what  relates  to  the  rights  and  powers  of  the  Bxeh.  of  Pie<u, 
syndics  (a). 

Cur.  adv.  vulL 


The  judgment  of  the  Court  was  afterwards  delivered 
by  Parke,  B. — ^Many  objections  were  taken  in  this  case  to 
the  right  of  the  pkintiffs  to  recover:  first,  it  was  contend- 
ed that  the  agreement  was  not  proved;  secondly ,  that  this 
was  to  be  considered  as  an  action  on  the  award  only,  and 
that  the  arUtrators  were  not  duly  appointed ;  thirdly,  that 
the  award  was  not  made  pursuant  to  the  submission,  and 
was  therefore  void ;  fourthly,  that  the  plaintiffs  had  no 
right  to  maintain  the  action ;  fifthly,  that  the  declaration 
was  not  proved. 

We  have  considered  these  objections,  and  are  of 
opinion  that  they  are  not  well  founded,  and  that  the 
mle  must  be  absolute  to  enter  a  verdict  for  the  plaintiffs. 

The  first  objection  is  that  the  agreement  was  not  proper- 
ly proved ;  this  divides  itself  into  two  branches,  one,  that 
even  if  there  were  no  evidence  of  a  duplicate  original  being 
in  existence,  this  proof  would  not  have  been  sufficient, 
because  the  original  deposited  with  the  notary  ought  to 
have  been  produced,  or  clear  proof  given  that  by  the 
written  law  of  France  it  could  not  be  removed.  And 
another  branch  of  this  objection  is,  that  it  was  proved  that 
there  was  another  original  of  this  agreement  in  existence ; 
that  the  copy  was  only  secondary  evidence,  and  not  admis- 
sible until  the  original  was  accounted  for,  and,  if  in  the 
possession  of  the  defendant,  notice  to  produce  given ;  and 
that  no  such  notice  was  given.  It  seems  to  be  clear  that 
this  document  was  not  acknowledged  before  a  notary,  and 
is  therefore  not  to  be  deemed  a  notarial  act*  It  was  sim- 
ply deposited  for-  safe  custody ;  but  there  was  sufficient 
evidence  in  the  testimony  of  M.  Colin  of  the  established 

(d)  Ckxle  de  Commerce,  Art.  600. 

TOl«*  I*  y  X  CM.  V.4 
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Ejcch.  of  Pieat,  usage  at  least  in  France,  though  it  was  not  a  provision  of 
the  written  law,  not  to  allow  the  removal  of  documents  so 
deposited,  and  consequently  to  let  in  secondary  evidence 
of  the  contents;  for  such  evidence  is  admissible  where 
it  is  in  effect  out  of  the  power  of  a  party  to  produce  the 
4)riginal,  and  that  was  sufficiently  proved  in  this  case  to  the 
satisfaction  of  the  learned  Judge  whose  province  it  was  to 
decide  upon  this  question,  and  we  cannot  say  that  his  de- 
cision  was  wrong.  The  second  branch  of  this  objection  is 
that  there  was  evidence  of  the  existence  of  a  duplicate  ori- 
ginal, and  that  there  is  an  established  rule  that  all  origi- 
nals must  be  accounted  for  before  secondary  evidence  can 
be  given  of  any  one.  There  is  nq  doubt  as  to  this  rule; 
but  we  are  not  satisfied  that  there  was  any  such  dnplieaie 
original  in  this  case  which  had  the  same  binding  force  and 
effect  on  the  defendant  as  the  one  deposited  and  proved. 
The  only  evidence  of  its  existence  is  the  expression  ^'Jaii 
double  "  at  the  foot  of  the  agreement ;  but  what  is  the  pre- 
cise meaning  of  these  terms,  and  what  was  the  mature  of 
the  duplicate  executed  in  this  case,  if  there  was  one»  was 
not  made  out  by  the  evidence ;  and  neither  in  the  nume- 
rous cross-interrogatories  exhibited  to  the  witness  Albert, 
nor  in  his  depositions  which  were  rend  on  the  trial,  is  there 
one  which  hints  at  the  existence  of  any  other  obligatory  do* 
Gument  than  the  one  deposited  with  the  notary*  It  is  very 
true  that  the  ISSSth  article  of  the  Code  Civil  requires 
duplicates  where  there  are  two  interests ;  but  I  do  not  see 
how  we  can  properly  take  notice  of  this  law,  as  it  was  not 
proved  on  the  trial.  The  objection  is  strictissifki  juris^ 
and  beside  tjie  justice  of  this  case ;  and  we  think  that  it 
ought  not  to  succeed  unless  the  existence  of  a  duplieale 
original,  in  the  proper  sense  of  that  word,  was  mor^  dis- 
tinctly made  out  than  it  was  in  this  case. 

I  now  come  to  the  objections  on  the  merits ;  and  first 
as  to  the  appointment  of  the  arbitrators — First,  it  is  con- 
tended, that,  by  the  express  agreement  of  the  parties,  in 
article  IS,  merchants  must  be  appointed,  and  that  the 
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Tribunal  de  Commerce  had  no  power  to  appoint  others.  ^^\^^^'* 
This  depends  on  the  construction  of  that  article;  which 
is  as  follows : — ''  En  cas  de  discussions ,  les  parties  reeon- 
ntUsseni  la  jurisdiefion  du  Tribunal  de  Commerce,  sSant  i 
Paris,  Department  de  la  Seine,  et  elles  seront  soumises  h 
deux  arbitres  nSgociants  respectivement  nommSspar  elles, 
qui,  en  eas  de  desaeeord,  auront  la  facuUe  de  nommer  un 
iroisiime  pour  les  departager;  les  deux  ou  les  trois  arbi- 
tres pourront  egalement  Sires  nommes  par  le  dit  Tribunal 
de  Commerce  d  la  requisition  de  Tune  des  parties,    et 
la  decision  d^accord  ou  eelle   du  portage   sera  souve- 
raine  et  sans  recoursen  appeV*    We  do  not  think  that  the 
Tribunal  de  Commerce  is  restrained  by  this  clause  from 
appointing  arbitrators  not  merchants;  the  parties  are,  but 
the  Court  has  a  general  power;  and  it  is  to  be  remarked, 
that  in  none  of  the  proceedings  in  the  French  Courts  is 
the  objection  taken  that  the  Tribunal  de  Commerce  ex- 
ceeded its  powers  in  this  respect.     It  is  then  said  that  the 
Tribunal  de  Commerce  has  no  power  to  annul  the  appoint- 
ment made  by  the  defendant  himself,  which  they  have 
done  by  their  act  of  15th  Nov.  1827.     Now  by  this  act  it 
appears  that  the  appointment  of  a  foreigner  as  arbitrator 
was  not  a  due  exercise  of  the  power  reserved  by  the  12th 
ardcle,  and  void,  and  was  the  same  as  if  no  arbitrator  at 
all  had  been  named  by  the  defendant;  and  we  must  assume 
die  judgment  of  the  Court  to  be  according  to  the  French 
law,   at  least  until  the  contrary  was  distinctly  proved, 
according  to  the  principle  laid  down  in  Becquet  v.  Macar- 
thy  (a).     Next  it  is  contended  that  the  Tribunal  ought  to 
have  appointed  two  arbitrators  and  not  one.     But  is  there 
any  substantial  difference  in  allowing  the  former  appoint- 
ment to  stand,  naming  another;  and  expressly  appointing 
the  arbitrator  already  named  and  the  other  jointly  de  novo? 
Certainly  there  is  not;  and  in  this  respect  also  we  must 

(fl)  2  B.  &  Ad.  957. 
x2 
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Eieh.  of  Phas,  assume  that  the  Tribunal  de  Commerce  acted  according  to 
law,  unless  the  contrary  be  proved. 

The  third  head  of  objection  is  the  award  itself  which, 
it  is  suggested,  is  not  warranted  by  the  submission.  The 
award  has  proceeded  upon  the  principle  that  the  defen- 
dant, instead  of  being  merely  placed  in  ^aiu  quo,  and 
reimbursed  the  expenses  incurred  upon  the  faith  of  the 
contract  (which  could  have  been  done  by  awarding  as  da- 
mages the  expense  of  constructing  the  new  works^  de- 
ducting the  then  value  of  the  materials,  to  Beuvain  under 
all  the  circumstances  of  the  case) ;  had  a  right  to  be 
placed  in  the  same  situation  as  if  the  defendant  had 
fulfilled  his  contract*  And  it  is  impossible  for  us  to  say 
that  this  principle  of  adjusting  the  damages  is  wrong,  as 
being  contrary  to  natural  justice;  and  there  is  no  evidence 
that  it  is  not  conformable  to  the  law  of  France*  Indeed 
it  appears  to  follow  the  rule  laid  down  in  the  1149th  arti- 
cle of  the  Code  CieiL 

The  fourth  head  of  objection  is,  that  the  plaintiffs  can- 
not sue,  and  this  objection  subdivides  itself  into  several — 
jFJr^^,  that  by  the  terms  of  the  appointment  two  out  of  three 
cannot  sue.  The  appointment  is  as  follows: — " Le  tribu* 
nal  nommepour  syndics  provisoires  de  lafailliie  des  sieurs 
Beuvain  ^  Co.  le  sieur  ChcUonney^  le  sieur  Deloustal,  et  le 
sieur  Alivon,  portes  en  la  dite  liste,  pour  exercer  les  dites 
fonctions  de  syndics  provisoires  telles  qu*  eUes  soni  de^ 
criies  dans  les  articles  476  d  525  du  Code  de  Commerce, 
lesquels  syndics  pourront  agir  ensemble  ou  sSparSmeni, 
Fun  en  cas  d'empSchement  ou  dabsence  de  Pautre,  sous 
la  surveillance  de  M.  le  Juge  Commissaire.**  The  answer 
to  this  objection  is,  that,  by  the  law  of  France  in  sucb 
a  case,  two  out  of  three  may  do  an  act  as  well  as  one 
separately,  and  that  is  distinctly  proved  by  M.  Colin. — 
Secondly,  it  is  said  that  they  ought  to  have  the  previous 
authority  of  the  Juge  Commissaire.  They  are  directed 
by  the  appointment  to  act  under  the  surveillance  of  the 
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Juge  Commissatre  (a) ;  but  M.  Colin  proves  that  they  Exek,  of  PUas, 
may  bring  an  action  without  his  authority — that  is  the 
effect  of  his  testimony ;  and  though  the  defendant's  wit- 
ness, Girard,  gave  evidence  to  the  contrary,  it  seems 
to  amount  only  to  this,  that  a  solicitor  would  not  act 
properly'injdoing  so,  not  that  the  want  of  previous  direc- 
tions would  avoid  the  act  and  constitute  a  defence  to  the 
action;  and  this  is  in  conformity  with  the  principle  on 
which  the  cases  cited  for  the  plaintiff  relating  to  actions 
brought  by  assignees  of  insolvents  in  this  country  were 
decided. — Thirdly ^  it  is  insisted  that  by  the  law  o{  France 
iufo  cannot  maintain  an  action  for  the  debt  due  to  the 
bankrupt.    And  this  also  depends   upon  the   evidence. 
That  all  may  sue,  appears  by  articles  49S  and  499  of  the 
Code  de  Commerce^  both  given  in  evidence.  That  the  bank- 
rupt is  deprived  of  the  administration  of  his  effects,  appears 
by  clause  442,  also  read.    And  M.  Colin  deposes  that  two 
have  the  same  power  to  act  under  this  appointment  as 
three,  and  there  is  no  evidence  to  the  contrary. — Fourthly,  \i 
is  insisted  that,  if  two  can  bring  an  action,  it  is  a  condiiiom 
precedent  upon  the  construction  of  the  instrument  of  ap- 
pointment that  the  third  should  be  absent,  or  should  have 
objected  to  the  act  done;  and  that  there  was  no  proof  of 
either  circumstance  in  this  case ;  but  in  our  opinion  this 
would  be  to  put  a  very  strict  construction  upon  the  terms 
of  the  appointment.     It  seems  to  us  that  the  act  of  two 
only  BuflSciently  implies  the  absence  or  want  of  consent  of 
the  third,  and  that  the  effect  of  the  authority  given  by  the 
appointment  is  in  substance  to  authorize  two  to  do  valid 
acts  as  to  third  persons,  without  the  other.    And  it  was  in 
fact  proved,  that,  by  the  law  of  France,  one  of  the  syndics 
might  act  if  the  other  should  not,  without  proving  the  ab- 
sence of  that  other.     Lastly,  it  is  said  that  though  two 
may   act  and  bring  an  action,  yet  they  must  sue  in  the 
name  of  all.     Now,  the  effect  of  the  testimony  of  Colin  is 

(o)  By  Art.  492  of  the  Code  de  Commerce,  "  Sous  Tauto  risation.*' 
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^^\X/^^^'  ^^^^  *^®  ™*y  ®^®  '"  France  without  a  third,  and  the  wit^ 
ness  for  the  defendant  does  not  prove  the  contrary,  and 
there  seems  no  reason  why  it  should  not  be  so.  The  pro* 
perty  in  the  effects  of  the  bankrupt  does  not  appear  to  be 
absolutely  transferred  to  these  syndics  in  the  way  that 
those  of  a  bankrupt  are  in  this  country;  but  it  should  seem 
that  the  syndics  act  bm  mandatories  or  agents  for  the  cre- 
ditors ;  the  whole  three,  or  any  two  or  one  of  them  having  the 
power  to  sue  for  and  recover  the  debts  in  their  own  names. 
This  is  a  peculiar  right  of  action,  created  by  the  law  of  that 
country;  and  we  think  it  may  by  the  comity  of  nations  be 
enforced  in  this,  as  much  as  the  right  of  foreign  assignees 
or  curators,  or  foreign  corporations,  appointed  or  created 
in  a  different  way  from  that  which  the  law  of  this  country 
requires.  Dutch  West  India  Company  v.  Moees  (a),  ^o- 
iional  Bank  of  St.  Charles  v.  De  Bemales  (6),  Solomons 
V.  Ross  (c).  We  do  not  pronounce  an  opinion  whether 
this  objection  is  available  on  the  plea  of  nil  debet,  or  ought 
to  have  been  pleaded  in  abatement,  (though  we  were  much 
struck  with  the  argument  of  the  learned  counsel  for  the 
plaintiff,)  as  we  think  it  is  not  available  at  all  upon  the  evi- 
dence in  this  case. 

The  fifth  head  of  objection  is  that  of  variance,  that  the 
award  is  said  to  be  registered  in  the  Tribunal  de  Com- 
merce, instead  of  the  Court  of  First  Instance;  but  the  an- 
swer is  that  this  b  clearly  surplusage. 

The  sixth,  that  there  is  a  variance,  because  Beuvain  is 
averred  to  be  a  bankrupt,  whereas  he  was  only  an  insol- 
vent, or  en  Stat  defaUUie;  but  this  depends  entirely  upon 
the  argument  that  the  English  term  "  bankrupt"  necessst-- 
rily  means  the  same  as  the  French,  banqueroute,  which  it 
does  not;  and  it  is  to  be  observed  that  in  the  English  copy 
of  the  appointment  of  syndics  the  wordfaillite  is  translated 
bankruptcy. 

These  are  all  the  objections  to  the  plaintiff's  right  to 

U)  1  Strange,  612.    (6)  1  R.  &  Moody,  190.    (c)  1  H.  Black,  131,  n. 
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recover,  and  we  think  that  they  are  not  well  founded,  ^eh,  0/  Phaa, 

1834. 
and  that  the  action  is  maintainable  without  attributing  to  - 

the  acts  of  any  of  the  Courts  the  same  force  as  if  they  had       aliton 

been  judgments    between    the  litigating  parties.      The     Furnival. 

third  count  is  the  one  adapted  to  the  plaintiff's  case. 

Rule  absolute. 

The  defendant  having  been  charged  in  execution  upon 
the  judgment  in  the  above  cause — 

FoUeti,  in  Michaelmas  Term,  moved  that  he  might  be 
discharged  out  of  custody,  or  that  he  might  have  such 
other  relief  as  to  the  Court,  under  the  circumstances, 
should  seem  meet.  He  moved  upon  affidavits,  stating  that  an 
appeal  was  now  pending  in  France,  in  the  Court  of  Cassa- 
tion, from  the  judgment  or  award  upon  which  the  plaintiffs 
had  proceeded  and  recovered  in  this  Court;  and  that  the 
fact  of  such  appeal  existing  had  not  been  brought  before 
this  Court  in  the  proceedings  that  had  already  taken  place. 
[Parte,  B. — It  ought  to  have  been  insisted  upon  by  the 
defendant  at  the  trial.  An  appeal  has  no  other  effect, 
while  it  is  pending,  than  that  of  staying  execution.]  AH 
that  the  defendant  asks  is,  that  the  Court  will  stay  the  ex- 
ecution. [Parke,  B. — There  is  no  writ  of  error  upon  the 
judgment  of  this  Court.]  As  the  judgment  here  proceed- 
ed upon  the  fact  of  there  being  a  valid  judgment  in  the 
French  Courts,  and,  as  it  now  appears  that  such  judgment 
is  appealed  against,  and  may,  probably,  be  reversed,  there 
is  ground  for  the  equitable  interference  of  this  Court. 

The  Court  said,  that,  at  that  stage  of  the  proceedings  in 
the  French  Court,  there  was  no  ground  for  the  relief 
prayed;  but  that,  if  the  Court  of  Cassation  reversed  the 
judgment,  the  application  might  be  renewed. 

Rule  refused  (o). 

(«)  The  cases  decided  in  ike  byMr.  Justice  iS'fory,  in  his  highly 

£ngUik  and  Jmeriean  Courts,  and  valuable  Commentariet  en  the  Can- 

the  doctrine  of  the  foreign  jurists  Jlict  of  Laws,  p.  436  to  515, 8vo., 

with  regard  to  the  effect  of  foreign  Boston,  F.  S.,  1 834. 

j  odgments,  &c.  are  fully  examined  ^ 
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Ejreh,  oj  Pleas, 
J  834. 


William  Crosskey  the  Elder  0.  Mills. 


The  piaintifi;  ASSUMPSIT. — The  first  count  stated,  that,  in  consi- 
the/andcre-'  deration  that  the  plaintiff  at  the  request  of  the  defendant 
^?'*?f  ^        would  deliver  to  the  defendant  divers  goods  and  chattels 

intestate,  be-  ° 

ing  in  posset-      of  him,  the  said  plaintiff,  to  wit,  &c.  (describing  them), 

sion  of  the  goods       _  ,  .         *.   i  i  *•  ■■r./\»       t*  o  • 

of  the  intestate  of  great  value,  to  Wit,  of  the  valne  of  loO/.j  of  &c.,  to  be 
saie^said  tha°  ^^^^  *"^  disposed  of  by  the  said  defendant  for  and  on  ac- 
he should  not     count  of  the  said  plaintiff  for  reward  to  be  paid  by  the 

insist  on  his  bill  *  .        i        i     «     14% 

ofsale,  but  that  said  plaintiff  to  him,  the  said  defendant,  in  that  behalf; 

Tide  the  goods  h^>  ^^^  ^^^^  defendant,  undertook  and  promised  the  said 

Tredito*  Md'  P^*^"^'ff  ^^^^  ^^*  ^^^  *^^^  defendant,  after  the  sale  thereof, 

he  employed  would  render  a  true  and  just  account  of  the  sale  thereof 

an  auctioneer/  to  the  said  plaintiff,  and  would  account  to  the  said  plain- 

TOodiu  **  *^^  ^^^  ^^®  monies  arising  from  such  sale  whenever  he,  the 

After  the  sale  gaij  defendant,  should  be  thereunto  requested,  after  a 

by  the  defen-  , 

dant,  the  widow  reasonable  time  for  that  purpose  should  have  elapsed  from 

gave*thcdefen-  the  time  of  the  sale  thereof;  and  the  plaintiff  averred,  that 

thro  "h^bcr  t-  ^^'  Confiding  &c.,  did  afterwards,  to  wit,  on  &c.,  at  &c., 

tomey,  not  to     deliver  the  said  goods  and  chattels  to  the  said  defendant 

tiff,  but  to  re-     to  be  sold  and  disposed  of  by  the  said  defendant,  and  on 

unSi^u"the*^  account  of  the  said  plaintiff,  for  reasonable  reward,  to  be 

creditors  should  paid  by  the  said  plaintiff  to  the  said  defendant  in  that  be- 
come in,  that  it 
might  be  di-     half,  and  that  the  defendant  did  afterwards,  to  wit,  on 

Tmon^V^em.  ^^'»  ^^  ^^'»  ^^^^  ^"^  dispose  of  the  same  for  and  on  ac- 
No  letters  of      count  of  the  Said  plaintiff  for  divers   sums  of  money, 

administrabon  *  ^' 

were  taken  out:  amounting  in  the  whole  to  180/.,  and  that  although  the 
the  defendant  plaintiff  afterwards,  and  after  a  reasonable  time  for  that 
bolmdto  ac^  purposc  had  elapsed  from  the  time  of  the  sale,  to  wit,  on 
count  to  the       &c.,  at  &c.,  requested  the  defendant  to  render  a  true  and 

plaintiff  from  - 

whom  he  had,  just  account  of  the  Said  sale  to  the  said  plaintiff,  and  to 
go^Md*evcn  account  to  him  for  the  monies  arising  from  such  sale;  yet 

if  he  would  have 

been  at  liberty  to  set  up  the  Jus  terHi,  and  shew  as  a  defence  against  the  plaintiff  that  he  was 
bound  to  account  to  a  third  person,  still  th«it  he  was  liable,  no  title  being  shewn  by  him  in  any 
third  person. 
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that  the   defendant   not  regarding  &c.,  but  contriving  ^*^.^^^'^ 

&G.,  had  not  rendered  to  the  plaintiff  a  just  and  true  or 

other  account  of  the  sale  of  the  said  goods  and  chattels, 

or  any  part  thereof,  or  accounted  to  the  plaintiff  for  the 

money  arising  from  such  sale  or  any  part  thereof,  but  had 

hitherto  wholly  refused^  and  still  refused,  so  to  do. 

The  second  count  was  for  goods  sold  and  delivered, 
money  had  and  received,  and  for  money  due  on  an  ac- 
count stated.     The  defendant  pleaded  non  assumpsit. 

At  the  trial  before  Gaselee,  J.,  at  the  last  Spring  As- 
sizes for  the  county  of  Sussex,  it  appeared,  that,  in  August, 
1828,  one  John  Crosskey,  being  indebted  to  the  plaintiff 
in  180/.  for  money  lent,  executed  a  bill  of  sale  of  his  fur- 
niture and  stock  in  trade  to  the  plaintiff.  That  John  CrosS" 
key  died  in  May,  1833,  in  embarrassed  circumstances,  and 
immediately  after  his  death  the  plaintiff  took  possession  of 
the  furniture  and  stock  under  the  bill  of  sale,  and  gave 
instructions  to  the  defendant  to  sell  the  goods  in  question. 
It  was  proved  by  one  Russell  that  he  went  by  the  plaintiff's 
desire  to  the  defendant,  and  told  him  he  was  to  sell  the 
furniture  and  stock  in  trade  of  the  late  John  Crosskey ; 
and  that  he,  the  witness,  desired  the  defendant  to  see  the 
plaintiff  and  inspect  the  bill  of  sale,  which  the  defendant 
accordingly  did,  and  also  took  an  inventory  of  the  effects, 
in  order  to  enable  him  to  prepare  the  necessary  catalogue. 
The  catalogue  when  prepared  was  headed  as  follows:-^ 

''  For  the  benefit  of  Creditors.  To  be  sold  by  auction, 
*'  by  W.  Mills,  on  Wednesday  next,  the  29th  of  May, 
**  and  following  days,  all  the  well-selected  stock  in  trade, 
"  household  furniture  and  effects  of  the  late  Mr.  J.  Cross- 
"  key.  Market  Street,  Rye,  Sussex" 

But  it  did  not  appear  that  this  catalogue  was  ever  sub- 
mitted to  the  plaintiff,  or  was  so  headed  to  his  knowledge; 
but  that  it  was  suffered  to  remain  so  after  it  was  posted, 
because  it  expressed  the  intentions  of  the  plaintiff,  who 
had  said  that  he  should  not  insist  on  his  bill  of  sale,  but 
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Exeh.  of  pudt,  ghould  divide  the  property  amongst  the  creditors.  The 
defendant  sold  the  stock,  and,  on  RuaselFs  appIicaUon  on 
the  plaintiflfs  behalf  for  an  account  of  the  sale,  the  defen- 
dant first  mentioned  verbally  145/.  S«.  Qc/.,  but  he  after- 
wards wrote  a  note  to  him  as  follows: — 

"  Sir, — In  going  through  the  whole  very  precise,  I 

found  I  made  an  error  of  2/.,  the  total  amount  143/.  3i.  9i£., 

which  I  will  give  in  full  statement  in  a  short  time.  Your*8, 

respectfully, 

"  W.  MiUs. 

"  Rye,  \Oth  June,  1833,  Mr.  Russell:* 

The  defendant  was  subsequently  applied  to  both  by 
letter  and  personally  to  render  his  account  and  pay  the 
balance  after  retaining  his  own  charges,  which  he  ultimately 
refused  to  do  until  the  whole  of  the  creditors  of  John 
Crosslcey  should  have  come  in  and  proved  their  debts, 
stating  as  his  reason  the  receipt  of  the  following  letter, 
which  was  put  in  on  the  part  of  the  defendant,  and  which 
a  Mr.  Attree,  a  solicitor,  proved  he  had  written  to  the 
defendant,  at  the  request  of  Mrs.  Crosslcey ,  the  widow  of 
the  late  John  Crosslcey : — 

**  Sir, — We  are  desired  by  the  widow  of  the  late  John 
Crosskey  to  give  you  notice,  that  the  money  arising  from 
the  sale  of  his  efiects  is  not  to  be  paid  over  to  any  ooe 
creditor,  but  to  be  retained  until  all  the  creditors  shall 
have  come  in  and  proved  their  debts,  and  then  to  be  di- 
vided rateably  and  in  proportion  among  them.  We  shall 
by  to-night's  post  write  to  Mr.  Bartlett  at  Birmingham^ 
the  principal  creditor,  for  instructions.     We  are.  Sir, 

your*s  obediently, 

"  Attree,  Clarke  ^  M'  Whinnie. 

"  Mr.  W.  Mills,  Auctioneer,  Rye,  Sussex.*' 

"Brighton,  llthJuly,  18S3^ 
*'  P.  S.  You  will  please  to  acknowledge  the  receipt  of  this 
by  return  of  post,  and  at  the  same  time  furnish  us  with 
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the  best  statement  you  can  of  the  debts  owing  by  Cross-  Stch.^PUat, 
key  at  bis  death." 

Mrs.  Crosskey  also  proved  that  she  had  given  Mr.  AU 
tree  instructions  to  write  to  the  defendant  and  desire  him 
to  hold  the  money  till  all  the  creditors  came  together. 
She  also  proved  that  she  had  not  taken  out  administrationy 
and  that  she  did  not  know  that  any  body  had,  and  that 
her  husband  did  not  make  a  will. 

The  plsuntiflf  obtained  a  verdict  for  55/.  7«.,  the  learned 
Judge  reserving  leave  to  the  defendants  to  move  to  enter 
a  nonsuit,  if  the  Court  should  be  of  opinion  that  the  plain- 
tiff had  no  right  to  maintain  the  action.  Plait  having 
obtained  a  rule  accordingly — 

Spankie^  Seijt.,  and  Hutchinson  shewed  cause. — The 
plaintiff  having  employed  the  defendant  to  sell  these 
goods  has  Siprimd  facie  title,  which  the  defendant  is. not 
athberty  to  dispute  as  against  him.  Even  if  the  defendant 
could  in  point  of  law  dispute  the  title  of  the  plaintiff,  and 
aet  up  the  jus  tertii,  he  has  proved  no  case  of  title  in  any 
third  person.  He  did  not  shew  that  the  widow  or  son  of  the 
deceased  had  taken  out  any  letters  of  administration.  The 
plaintiff  may  afterwards  be  liable  to  a  third  person  as  the  re- 
presentative of  the  deceased,  or  he  may  be  a  trustee  for  the 
creditors^  but  the  defendant  has  no  right  to  dispute  the  title 
of  the  plaintiff  who  employed  him  to  sell  the  goods.  It 
does  not  appear  that  either  the  widow  or  her  attorney  had 
any  authority  to  interfere.  The  goods  were  delivered  by 
the  plaintiff  to  the  defendant  to  sell,  he  was  therefore 
bound  to  account ;  he  did  send  in  an  account,  but  has  not 
paid. 

JPlatt,  coniri^. 

Park£,  B. — ^The  rule  must  be  discharged.    It  is  clear 
that  the  plaintiff  was  the  person  who  originally  employed 
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^'^*im/'^*''  the  defendant  to  sell.  Therefore,  primd  facie,  the  defen- 
dant was  bound  to  account  to  the  plaintiff.  Admitting  that 
the  defendant  could  set  up  the  jus  teriii,  and  shew 
that  he  was  liable  to  account  to  a  third  person,  it  is  not 
shewn  here  that  there  was  a  title  in  any  third  person. 
No  person  has  taken  out  letters  of  administration.  It 
occurred  to  us,  that  though  the  defendant  was  em- 
ployed personally  by  the  plaintiff,  yet  he  might  have  been 
in  reality  so  employed  for  a  definite  body  of  creditors, 
and,  if  employed  for  such  definite  body,  it  might  be  that 
he  was  bound  to  account  to  them ;  but,  on  looking  through 
the  evidence,  we  do  not  find  that  view  borne  out.  All  that 
appears  is,  that  the  defendant  had  general  instructions  to 
sell,  and  that  the  sale  was  said  to  be  for  the  benefit  of  the 
creditors.  It  may  be  that  the  plaintiff  was  a  trustee  for 
them. 


The  rest  of  the  Court  concurred. 


Rule  discharged. 


In  debt  on  a 
jadgroent  for 
theplaindffin 
an  inferior 
Court,  the  de- 
claration mutt 
allege  that  the 
cause  of  action 
in  the  original 
suit  aroie  within 
the  jurisdiction 
of  the  inferior 
Court 


Read  v.  Pope. 

Debt  on  a  judgment  of  a  County  Court.— The  de- 
claration alleged  that  the  plaintiff,  who  was  plaintiff  in 
the  County  Court,  recovered  the  judgment  within  the  juris- 
diction of  the  County  Court,  but  did  not  allege  that  the 
cause  of  action  in  the  original  suit  arose  within  the  juris- 
diction of  the  County  Court.  General  demurrer  and 
joinder.    The  case  was  argued  in  Easter  Term  by — 

Kelly,  in  support  of  the  demurrer. — It  does  not  appear 
upon  this  declaration  that  the  cause  of  action  for  which 
the  plaintiff  had  judgment  in  the  County  Court  arose 
within  the  jurisdiction  of  that  Court;  in  other  words,  it 
does  not  appear  that  the  inferior  Court  had  jurisdiction 
to  give  such  judgment     The  distinction  on  this  subject  be^ 
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tween  inferior  and  superior  Courts  is  well  known.    In  a  ^^cK  «/  Pleat, 

superior  Court,  every  thing  is  intended  to  be  within  the  -> 

jurisdiction;  in  an  inferior  Courts  every  material  fact  must         Read 

be  alleged  to  be  within  the  jurisdiction.     It  cannot  be  in-i         pofb. 

.ferred  that  the  Court  had  jurisdiction  from  the  averment 

that  the  plaintiff  recovered  within  the  jurisdiction.     The 

rule  lud  down  in  SoUersv.  Lawrence  (a)  is,  "  that  nothing 

must  be  intended  in  favour  of  their  jurisdiction,  but  that 

it  must  appear  by  what  is  set  forth  on  the  record  that  they 

had  such  a  jurisdiction.'*     In  Moravia  v.  Sloper{b),  a 

distinction  was  taken  between  a  plea  of  justification  by  the 

oflScers  of  the  Court,  who  need  not  aver  that  the  cause  of 

action  arose  within  the  jurisdiction,  and  a  similar  plea  by 

the  plaintiff  in  the  original  action,  who  must  shew  that  the 

cause  of  action  arose  within  the  jurisdiction  of  the  Court. 

Herberts.  Cookie),  which  is  reported  in  the  notes  to  Mor- 

ovia  V.  Slaper,  is  a  strong  authority  in  support  of  the 

present  demurrer.     That  was  an  action  of  debt  on  the 

judgment  of  an  inferior  Court,  and  the  declaration  stated 

that  the  plaintiff  levied  his  plaint  in  the  Court  below  for  a 

cause  of  action  arising  within  the  jurisdiction  of  the  Court, 

and  that  such  proceedings  were  thereupon  had  &c.,  that 

the  plaintiff  recovered  &c.    The  defendant  pleaded  that 

the  cause  of  action  arose  out  of  the  jurisdiction,  and  not 

within  it;  and,  upon  demurrer,  the  Court  held  the  plea 

good,  and  gave  judgment  for  the  defendant.    In  Briscoe 

V.  Stephens  (ei),  the  defendant,  to  a  declaration  in  indebi- 

iaius  assumpsit,  pleaded  a  recovery  for  the  same  cause  of 

action  by  the  plaintiff  in  an  inferior  Court;  to  which  the 

plaintiff  replied,  that  both  plaintiff  and  defendant  resided 

out  of  the  jurisdiction  of  the  inferior  Court,  and  that  the 

cause  of  action  arose  out  of  the  jurisdiction ;  and  the 

Court  of  Common  Pleas,  on  demurrer,  held  the  replication 

(a)  Willcs,  417.  3  Dougl.  101. 

(6)  Ibid.  ao.  (<0  2  BiDg.213;  S.  C.  9  Mo.41d. 

(c)  Ibid.  37,  reported  at  length 
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£*eh.^  Pi^^t  a  good  answer  to  the  plea.  The  cases  cited  in  the  judg- 
ment of  Lord  Chief  Justice  Best  from  Levinx  and  Rollers 
Abr.  (a)y  are  also  in  point.  The  general  rule  to  be  collected 
from  all  the  authorities  is,  that,  &i  every  case  except  that 
of  an  officer  jostifying  under  the  process  of  an  inferior 
Court,  the  party  pleading  the  proceedings  of  an  inferior 
Court,  either  in  a  declaration,  plea,  or  other  pleading,  is 
bound  to  shew  the  matter  in  question  to  have  arisen 
within  the  jurisdiction  of  the  Court.  There  are,  perhaps, 
some  expressions  in  text  books  which  may  be  cited  to 
the  contrary;  but  there  is  no  adjudged  case  which  is  at  all 
inconsistent  with  the  principle  established  by  the  autho- 
rities which  have  been  cited  on  behalf  of  the  plaintiff. 

Mahon  contrd. — The  averments  in  this  declaration  are 
sufficient.  It  is  stated  that  the  judgn^ent  was  recovered 
within  the  jurisdiction  of  the  Court.  It  is  not  necessary 
that  it  should  be  averred  that  the  defendant  became  in- 
debted within  the  jurisdiction  of  the  inferior  Court.  In . 
the  notes  to  Piit  v.  Knight  (b)^  it  is  said,  that,  in  pleading 
the  judgments  of  inferior  Courts,  '*  it  is  now  held  not  to 
be  necessary  to  set  out  the  cause  of  action,  or  to  aver  that 
the  defendant  became  indebted  within  the  jurisdiction  of 
the  Court.'*  [Lord  Lyndhurst^  C.  B.,  the  passage  pro- 
ceeds, **  it  is  sufficient  to  say,  that  at  a  certain  Court  &c., 
held  at  &c.,  A.  B.  levied  his  plaint  against  D.  for  a  cause 
of  action  arising  within  the  juritdiciion  of  the  Court/** 
that  explains  the  preceding  part  of  the  passage,  and  it  is 
an  authority  against  you.]  So,  in  Bentley  v.  Donnelly  (c), 
cited  in  Jaques  v.  Cesar  (aQ,  in  an  action  on  the  case  for 
rescuing  a  debtor  taken  upon  mesne  process  sued  out  of 
the  Palace  Courts  it  was  decided  that  it  was  not  a  suffi- 

(a)  Adney  v.  Vernon,  3  Lev.         (c)  8  T.  R.  12?. 
243$  1  Roll.  Abr.  Escape,  F.pl.  d.         {d)  2  Wm.  Saunders,  101,  a  a^ 
<fr)  1  Wm.  Saund.  92,  n.  (2).  n.  (2).    See  n.  (6),  Id. 
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cient  ground  to  arrest  the  judgment  that  it  was  not  ^^^'^^"* 
alleged  that  the  cause  of  action  in  the  inferior  Court  arose 
within  the  jurisdiction.  Rowland  v.  Veale{a)i  and  Lucking 
▼•  Denning  (b),  are  authorities  in  favour  of  the  plaintiff. 
[BoUand,  B.— In  Murray  v.  Wilson  (c),  the  declaration 
was  on  a  judgment  of  nonsuit  in  an  inferior  Courts  and  it 
was  objected  on  demurrer  that  the  declaration  was  ilU  be- 
cause it  did  not  allege  that  the  plaint  was  levied  for  a 
cause  of  action  arising  within  the  jurisdiction,  but  the 
Court  held  that  allegation  not  to  be  necessary.] 

Kelly  in  reply. — The  authorities  are  ealsily  reconcileable. 
In  the  case  of  Murray  v.  Wilson  the  judgment  of  the  in- 
ferior Court  was  one  of  nonsuit.    Whether  the  alleged 
cause  of  action  arose  or  not  within  the  inferior  Court  is  quite 
immaterial  as  to  a  judgment  of  nonsuit  or  nonpros.     The 
nonsuit  may  have  proceeded  on  the  very  ground  that  the 
cause  of  action   did  not  arise   within  the  jurisdiction. 
[Lord  Lyndhurstf  C.  B.-^Suppose  a  plaintiff  in  an  inferior 
Court  brings  his  action,  and  alleges  that  the  cause  of  ac- 
tion arose  within  the  jurisdiction,  which  allegation  turns 
out  to  be  unfounded,  the  plaintiff  is  nonsuited,  and  a 
judgment  of  nonsuit  is  entered,  awarding  costs  to  the  de- 
fendant.    In  a  declaration  in  a  superior  Court  on  such  a 
judgment  it  would  not  be  truly  averred  that  the  cause  of 
action  in  the  original  suit  occurred  within  the  jurisdiction 
of  the  inferior  Court ;  and  yet  it  is  quite  clear  that  the 
plaintiff  suing  upon  such  a  judgment  would  be  entitled  to 
recover.]   That  is  the  effect  of  the  case  of  Murray  v.  Wil- 
eon^  which  has,  therefore,  no  bearing  upon  the  present  ques- 
tion.     It  would  be  quite  absurd,  if  a  plaintiff  were  properly 
nonsuited  in  an  inferior  Court,  to  hold  that  the  defendant 
could  have  no  relief  by  action  on  the  judgment,  because  he 
could  not  allege  that  the  plaintiff  below  had  brought  his 

(«)  1  Ccwpcr,  20.  (ft)  1  Salk.  201.  (c)  1  WUson,  317- 
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**«*•  y^^«i  action  for  a  cause  of  action  arising  within  tbe  jurisdiction. 
if  such  averment  were  necessary,  it  would  impose  on  the 
plaintiff  in  the  action  on  the  judgment  the  necessity  of 
stating  a  falsehood.  It  is  a  fallacy  to  say  that  the  want  df 
jurisdiction  is  an  objection  in  such  case.  It  is  true  that  an 
inferior  Court  has  no  right  to  give  judgment  for  a  plaintiff 
if  the  cause  of  action  arose  out  of  the  jurisdiction ;  but  it 
has  power  to  give  judgment  for  the  defendant ,  and  must 
do  so  on  the  very  ground  that  the  cause  of  action  lies  out 
of  the  jurisdiction,  if  such  appears  to  be  the  case  in  the  pro* 
ceedings  below.  The  other  cases  cited  are  no  authority 
in  favour  of  the  present  plaintiff.  Beniley  t.  DonneUy 
and  Lucking  v.  Denning ,  which  have  been  referred  to, 
were  both  after  verdict ;  and  the  Courts  may  have  refused 
to  disturb  them,  on  the  well-known  principle  that  after 
verdict  you  are  to  presume  what  must  have  been  proved  to 
entitle  the  party  to  recover.  [BoUand^  B. — In  Bentley  v. 
Donnelly i  Lord  Kenyan  does  not  proceed  on  the  ground 
of  its  being  after  verdict]  If  this  defect  is  fatal  where 
the  allegation  is  merely  matter  of  inducement,  as  in  the 
cases  cited,  where  pleas  have  been  held  defective  for  want 
of  such  an  averment,  it  is  surely  of  much  more  importance 
in  a  declaration  on  a  judgment  where  it  is  the  very  gist 
of  the  action.  All  the  most  approved  forms  contain  tbe 
averment;  and  the  passage  cited  from  Mr.  Serjt.  WU^ 
liams's  notes  on  Saunders  gives  a  form  containing  the 
allegation. 

Lord  Lyndhurst^  C.  B. — I  had  considered  it  as  quite 
settled  that  the  declaration  in  an  action  on  the  judgment 
of  an  inferior  Court  must  allege  that  the  cause  of  action 
arose  within  the  jurisdiction.  As  it  seems,  however,  to 
have  been  omitted  in  some  books  of  precedents,  and  is  a 
general  question,  we  will  speak  to  the  Judges  of  the  other 
Courts  on  the  subject. 

Cur.  adv.  vuU. 
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On  the  last  day  of  this  term  the  judgment  of  the  Court  Bteh.^PieaM, 
was  given  by  Lord  Lyndhurst,  C.  B.: — ^In  the  case 
o{  Read  Y.  Pope  the  defendant  demurred  generally  to 
the  declaration,  which  was  on  a  judgment  for  the  plain- 
tiflp  in  an  inferior  Court  The  ground  of  the  demur- 
rer was,  that  it  was  not  alleged  that  the  cause  of  action 
in  the  original  suit  arose  within  the  jurisdiction  of  the 
Court  below.  We  have  spoken  to  the  Judges  of  the  other 
Courts  on  the  subject,  and  they  concur  with  us  in  thinking 
the  defect  fatal.  The  demurrer  must  therefore  be  allowed. 

Judgment  for  the  defendant. 


Dixon  v.  Nuttall. 
Assumpsit  on  the  following  promissory  note*. — *' I  ApromiMory 

,^      .     -.  .  ,  ,     .  note  was  made 

promise  to  pay  to  Af.  A.  D.  or  bearer,  on  demand,  the  sum  in  the  following 
of  IK.  at  sight,  by  given  up  clothes  and  papers,  &c. — N.  ^^  iTpay  toT 
Notra]] "  (a).     The  declaration  averred  that  the  defendant  ^^  ^'  ^'  ««• 

^  bearer,  on  de- 

had  sight.  '  roand,  the  sum 

At  the  trial  at  the  Sittings  in  Hilary  Term  before  BoU  °^j^^  rl-mid, 
land,  B.,  it  did  not  appear  that  the  note  had  ever  been  pre-  J^*J  l^jj^^^n. 
sented^  or  that  the  defendant  ever  saw  it  after  the  making  able  without  a 
of  it.     A  verdict  having  passed  for  the  plaintiff,  with  leave  sight 
to  the  defendant  to  move  to  enter  a  nonsuit — 

BompaSf  Seijt.,  obtained  a  rule  for  that  purpose,  against 
which  cause  was  now  shewn. by — 

(a)  It  was  contended  at  the  trial  ed  Judge  was  of  opinion  that  the 
t&ttdielostnimentdid  not  amount  words  in  question  only  meant  for 
to  a  promissory  note,  on  account  value  received,  and  the  Court  af- 
of  the  expression  "  by  given  up  terwards  refused  to  grant  the  rule 
dothes  and  papers,"  but  the  learn-      nisi  on  this  point. 

VOL.  r.  Y  C.  M,  R. 
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Exch.  of  Pleat,     MUncT* — Taking  this  instniment  altogether,  it  is  not  a 
^    note  jmyable  at  sight,  but  a  mere  promissory  note  payable 
Dixon       on  demand;  the  words  '*  at  sight "  are  inconsistent  with  the 
NuTTALL.     '^^^  ^^  ^^^  tiot^t  sud  may  be  rejected.    The  only  question 
on  such  a  note  is,  whether  the  three  days'  grace  are  allow- 
able on  such  an  instrument;  but  that  question  does  not 
arise  in  this  case,  as  more  than  three  days  elapsed  after 
the  making.    If  sight  was  necessary,  the  sight  was  had  at 
the  time  of  the  making.    The  making  of  a  note  is  the  same 
as  the  acceptance  of  a  bill  of  exchange,  and  the  maker  of 
the  one  is  exactly  in  the  same  situation  as  the  acceptor  of 
the  other.    Now,  if  a  bill  be  drawn  at  or  after  sight,  it  is 
not  necessary,  where  it  has  been  accepted,  to  present  it 
afterwards  for  sight ;  the  acceptance  is  sufficient.     So,  in 
this  case,  the  maker  being  the  same  as  the  acceptor,  the 
making  the  note  was  sight  sufficient,  and  no  further  pre- 
sentment for  sight  was  necessary.    More  than  three  days 
elapsed  after  the  making  of  the  note  before  the  bringing 
the  action,  and  therefore,  even  if  the  three  days  of  grace 
were  allowable,  the  action  was  not  brought  until  after  they 
had  elapsed.    But  on  bills  payable  at  sight  these  days  are 
not  allowed ;  so,  in  the  case  of  bank  post  bills,  the  Bank 
pays  at  the  day.  [Parke,  B. — If  that  were  so,  it  would  be 
of  no  assistance  to  you.     You  do  not  shew  that  there 
was  any  presentment  or  sight.]    The  sight  was  had  when 
the  note  was  made.    No  acceptance  of  a  note  b  ever  ne* 
cessary.    So  here,  if  the  note  is  a  note  at  sight,  and  the 
three  days  were  allowable,  the  moment  the  defendant 
signed  he  had  had  sight,  and  was  in  effect  the  acceptor; 
and,  even  if  the  three  days  of  grace  are  aUowable,  they 
ran  from  that  time.     Nothing  remained  to  be  done  for 
which  it  was  necessary  that  the  defendant  should  have  the 
note  agam  presented  to  him. 

BampaSf  S^t. — It  was  averred  in  the  declaration  that 
the  defendant  had  sight,  but  that  averment  was  not  proved* 
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tn  Holmes  t.  Kerriam  (a)  At  wat  held  that  no  debt  accrues  Btuk.  ofpuat, 

1834 
on  a  note  payable  after  tight,  until  it  be  presented  for  pay- 
ment. That  case  shews  there  is  a  distinction  between  the 
acceptor  of  a  bill  and  the  maker  of  a  note  payable  at  or 
after  sight.  If  the  signature  of  a  note  was  sights  it  would 
be  immaterial  whether  it  was  due  after  sight  or  after  date. 
Whether  the  three  days  are  to  be  allowed  or  not,  at  all 
events  the  words  "  at  sight**  must  be  construed  to  mean  that 
the  defendant  shall  see  it  before  he  can  be  compelled  to 
pay  it 

It  is  said  on  the  other  side  that  the  words  **  at  sight" 
may  be  rejected,  and  then  it  would  be  a  note  payable  on 
demand ;  but  it  is  just  as  reasonable  to  reject  the  words 
"on  demand,**  and  then  it  would  be  a  note  payable  at 
sight.     He  was  then  stopped  by  the  Court. 

Parke,  B. — We  are  all  agreed.     I  take  it  to  be  a  rule 
that  we  are  not  to  reject  any  words  to  which  we  can  give  a 
meaning.    I  can  give  a  meaning  to  those  words.    The 
meaning  is  clear  to  this  extent,  that,  before  the  defendant 
is  to  be  called  upon  to  pay  this  note,  he  is  to  see  it.    There 
is  nothing  in  this  which  is  inconsistent  with  the  Other  part 
o(  the  note.     It  is  not  necessary  for  us  to  say  whether  the 
three  days*  grace  was  to  be  allowed  or  not.     It  was  ar- 
gued by  Mr.  Milner  that  the  making  was  sufficient  sight; 
but  Holmes  v.  Kerrison  is  an  answer  to  that,  and  was  a  de- 
dsion  that  such  a  note  is  not  to  be  paid  until  it  is  present- 
ed.    The  meaning  of  this  note  clearly  is,  that  it  is  not  to  be 
paid  untQ  it  has  been  presented  to  the  defendant     If  so, 
as  there  Is  no  proof  of  a  presentment,  it  is  clear  that  the 
plauidff  is  not  entitled  to  recover. 

Boi.t.AND,  B. — Holmes  v.  Kerrison  is  decisive  on  this 
question. 

(a)  2  Tannt  323. 
y2 
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jSxcA.  0/  PUat,  Alderson,  B. — ^The  only  difficulty  I  have  felt  is  removed 
by  Holmes  v.  KerrUon.  It  was  put  by  Mr.  Milner  that  a 
maker  of  a  note  is  in  the  same  situation  as  the  acceptor  of 
a  bill;  but  that  is  fallacious  as  applied  to  the  present 
question. 

OuRNEYy  B.|  concurred. 

Rule  absolute^ 


Grboory^  qui  tam^  v.  Tuffs. 

Where  the  jary  DeBT  on  stat.  25  Geo.  i,  c  36,  for  keeping  an  unli- 
tion  have  found  censed  housc  for  music  and  dancing.    Plea — the  general 

a  verdict  for         •        ^ 
the  defendant      '^■"^' 

through  a  mis-  At  the  trial,  at  the  London  Sittings  before  Lord  Lyndr 
the  law,  the  hurst,  C.  B.,  cloar  evidence  having  been  given  of  the  facts 
anew toiai^™**  charged  in  the  declaration,  the  jury  were  addressed  on 
though  the  mi«.  tijg  lai^  on  behalf  of  the  defendant,  and  the  act  of  Parlia- 

take  did  not 

proceed  from      ment  was  read  to  them.    The  Chief  Baron  having  ex- 

tion  ofthe^'     plained  the  law  to  them,  they  asked  for  the  act  of  Parlia- 

Ja<i8«*  ment,  and  retired  taking  it  with  them.     They  afterwards 

found  a  verdict  for  the  defendant    FoUeit  obtained  a 

rule  fiMi  for  a  new  trial,  against  which — 

Plait  now  shewed  cause,  and  contended  that  it  was  con- 
trary to  practice  to  grant  a  new  trial  in  a  penal  action. 
Brook  V.  JMiddleton  (a)  shews  that  it  cannot  be  done  on 
the  ground  of  the  verdict  being  against  evidence ;  and  in 
the  present  case,  it  is  impossible  to  ascertain  that  the  ver- 
dict of  the  jury  has  not  proceeded  on  the  evidence  merely, 
and  that  they  have  not  disbelieved  the  witnesses,  who 
were  informers,  going  about  from  house  to  house. 


(a)  10  East,  268. 
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FoUeii,  eanir&f  contended,  thati  if  the  Court  would  not  BMck.  of  PUat, 

1834. 
grant  a  new  trial  in  a  case  like  the  present,  the  effect 

would  be  to  make  juries  judges  of  the  law  in  all  penal  ac- 
tions. It  was  clear,  from  what  happened  at  the  trial,  that 
the  jury  must  have  proceeded  on  some  mistake  as  to  the  law. 
He  cited  WiUanv.  Rastatt  (a),  to  shew,  that,  for  a  mistake 
in  point  of  law,  the  Court  will  grant  a  new  trial  in  a  penal 
action.  He  also  cited  Rex  v,  Cohen  (6),  and  the  case  of  the 
Tke  King  v*  Suiian  (c),  recently  decided  in  the  Court  of 
Khg^s  Bench. 

Lord  Lyndhurst,  C.  B. — There  is  no  doubt,  if  there 
be  a  mistake  in  the  jury  through  the  misdirection  of  the 
Judge  in  point  of  law,  that  a  new  trial  may  be  granted  in  a 
penal  action.  The  only  ground  on  which  we  would  do  it 
liere  would  be,  the  conviction  in  our  minds  that  the  jury 
have  formed  their  verdict  on  a  misapprehension  of  the  law. 
There  seems  to  me  at  present  to  be  no  difference 
whether  the  mistake,  if  in  point  of  law,  has  proceeded  from 
the  Judge  or  not.  The  first  question  is,  are  we  per- 
fectly satisfied  that  the  jury  did  proceed  on  a  mistake  of 
the  law?  That  is  a  question  of  fact  for  our  determination. 
The  second  question  is,  whether  such  mistake  of  the  jury, 
not  occasioned  by  the  misdirection  of  the  Judge,  is  a 
ground  for  a  new  trial  in  a  penal  action.  This  is  a  general 
question,  and  we  will  mention  it  to  the  Judges  of  the  other 
CourU. 

Cur.  adv.  vtdt. 

On  a  subsequent  day  the  judgment  of  the  Court  was 
delivered  by  Lord  Lyndhurst,  C.  B.:— This  was  a  penal 
action  in  which  the  jury  found  a  verdict  for  the  defendant. 
It  is  not  usual  where  a  verdict  has  been  found  for  a  de- 


(•)  4  T.  R.  753.       {h)  1  Stark.  N.  P.  C.  511 ;  and  see  note  died.  Id. 
(c)  5  B.  &  Ad.  52. 
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^^^m/^*'  fendant  in  a  penul  »ctio»  to  granl  «  now  trial,  on  account 
of  tbe  verdict  being  against  the  evidence ;  but,  wbenever 
there  has  been  a  misdirection  in  point  of  law  by  the  Judge 
who  presided,  it  is  a  matter  of  course  that  a  new  trial 
should  be  granted,  because  the  jury  have  been  misled  by 
the  Judge  iu  point  of  law.  If,  however,  the  jury  are  mis- 
led in  point  of  law  by  any  other  means,  there  seema  to  be 
no  reason  why  their  mistake  in  point  of  law  should  not  be 
corrected.  In  the  present  case,  we  are  satisfied  from  the 
circumstances  that  the  jury  have  acted  on  a  misapprehen- 
sion of  the  law.  The  clearness  of  the  evidence  on  the 
part  of  the  plaintifi^there  being  no  evidence  on  the  de- 
fendant's side — the  conduct  of  the  jury,  and  their  asking  for 
and  taking  with  them  a  copy  of  the  act  of  Parliament — ^have 
led  us  to  the  conclusion  that  the  verdict  of  the  jury  in  this 
case  was  not  founded  on  their  opinion  of  the  facta  of  the 
ease,  but  upon  a  mistake  of  the  law.  We  have  conferred 
with  the  other  Judges  upon  the  subject,  and  they  agree 
with  us,  that,  under  such  circumstances,  there  ought  to  be 
a  new  trial. 

Rule  absolute  for  a  new  trial. 


Strutt  and  Others  v.  Smith. 

Goods  were  sold  In  DEBIT  A  TVS  assumpsit  for  goods  sold.  Plea— the 
lowing  terms;—  general  issue.  At  the  trial  at  the  London  Sittings  after 
wln^bXTthiJL  ^ic^o^l^os  Term,  before  Gumey,  B.,  it  appeared  that 
months;  10  per  the  plaintiffs,  who  were  manufacturers  at  Derby ^  had  sold 

cent  discount, 

cash  in  fourteen  the  goods  in  question  to  the  defendant)  who  had  induced 
thit'thTvendors  ^^^^  to  sell  the  goods  Under  circumstances  which,  as  the 
i«d!tteiw  «1"  P'^'"'*'*'*  contended,  amounted  to  fraud,  and  they,  there- 
iumpHt  forgoods  fore,  within  fourteen  days  from  the  time  of  sale,  held  the 
ed  within  the^*^'  defendant  to  bail,  and  declared  in  indebitatus  assumpsit. 
evenTti^IIic        '^***  tAm%  on  this  and  one  or  two  previous  occasions  oa 

had  been  effect- 
ed by  fraud  on  the  part  of  the  vendee,  so  that  trover  might  have  been  mainUined  for  the  goods. 


THINITY  TERM,  4  WILL.  IV.  313 

which  the  defendant  bad  deah  with  the  plaintiffs,  were  con-  ^^^^J*^' 
taioed  in  a  printed  paper  setting  forth  a  list  of  the  differ- 
ent artielea  manufactared  and  sold  by  the  plaintiffs,  with 
their  prices,  and  at  tbe  top  were  printed  the  terms  of  credit 
as  foDows:— "Prices  of  cotton  yarns  &c.,  sold  &c.— 7| 
per  cent  discount,  bill  at  three  mofiths;  10  per  cent*  dis^ 
ooimt,  euh  in  fourteen  days."  (Then  followed  tbe  list  of 
prices).  The  jnry  found  a  yerdict  for  the  plaintiffs  for  the 
whole  price  of  the  goods,  with  liberty  to  the  defendant  to 
more  to  enter  a  nonsuit,  if  the  Court  thought  the  action 
was  brought  prematurely ;  and  to  reduce  the  rerdict  by  the 
amount  of  tbe  discount,  if  the  Court  should  be  of  opinion 
that  the  action  was  maintainable,  but  that  the  discount 
ought  to  have  been  allowed.  The  jury  found  that  the  de- 
fendant did  not  intend  to  avail  himself  of  the  10  per  cent, 
discount,  but  meant  to  take  the  longer  credit. 

Bawipas,  Serjt.,  having  obtained  a  rule  accordingly — 

Buiby  shewed  cause:— As  to  the  question  of  reducing 
the  verdict,  the  finding  of  the  jury  that  the  defendant  did 
not  intend  to  avail  himself  of  the  discount  is  decisive.  The 
other  question  is,  whether  the  action  has  been  brought 
prematurely.  It  is  submitted  that  here  the  whole  trans- 
action was  one  of  fraud,  and  that  the  party  cannot  take  ad- 
vantage of  his  own  fraud,  so  as  to  set  up  a  credit,  the  terms 
of  which  have  only  been  acceded  to  by  the  vendors  through 
the  fraudulent  conduct  of  the  purchaser.  IParke,  B. — ^The 
difficulty  is,  that,  if  you  meant  to  treat  it  as  a  fraud,  you 
should  have  brought  trover.  If  you  treat  it  as  a  contract, 
you  must  treat  it  so  altogether.  Ferguson  v.  Carringion  (a) 
decides^  that,  where  goods  are  fraudulently  bought  on  cre- 
dit, the  seller  cannot  sue  for  goods  sold  and  delivered 
before  the  credit  has  expired,  though  he  might  have  main- 
tained trover.     That  case  is  applicable  if  the  contract  was 

(«)  9  B.  ft  C.  59. 
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^*^'i^o[^^*  to  pay  a  less  sum  than  the  real  price^  if  cash  was  paid  at 
the  end  of  fourteen  days^  and  an  intermediate  sum  if  a  bill 
at  three  months  were  given.  Still,  it  is  difficult  to  say  what 
the  exact  contract  was ;  it  is  not  stated  in  the  terms  what 
the  credit  was  to  be  if  the  cash  was  not  paid  at  the  end  of 
fourteen  days,  and  a  bill  was  not  given.  Alderson,  B. — 
The  difficulty  is,  whether  we  can  see  any  distinct  contract 
for  a  specified  credit.  Gurnet/ ^  B. — The.  contract. seems 
to  be,  *'  We  take  off  10  per  cent,  if  you  pay  cash  in  four- 
teen days.  If  you  pay  in  a  bill  at  three  months  we  take 
off  7}  per  cent.*']  It  is  submitted  there  was  no  dis- 
tinct contract  for  any  precise  credit,  and  that  there  was 
nothing  to  prevent  the  plaintiffs  from  suing  immediately 
on  the  discovery  of  the  fraud  for  the  price  of  the  goods, 
as  for  goods  sold  generally,  without  any  specified  credit. 

Bampast  Seijt,  and  Kelly,  conird. — The  credit  was 
clearly  in  the  option  of  the  defendant.  [Parke,  B. — ^Then, 
might  he  take  an  unlimited  credit,  if  he  did  not  pay  cash  in 
fourteen  days  or  give  a  bill?]  The  defendant  had  at  least 
fourteen  days,  even  if  he  had  not  the  option  as  to  the  sub- 
sequent credit.  The  plaintiffs  clearly  had  no  option  to  ex- 
clude the  credit,  so  as  to  sue  before  the  expiration  of  the 
fourteen  days.  [Parke,  B. — Suppose  that  you  were  de- 
claring specially  on  this  contract,  how  would  you  state  it? 
What  is  the  credit  in  legal  language?  When  the  goods 
were  purchased  some  contract  must  have  existed;  now» 
what  is  that  contract  in  legal  language  ?]  That,  in  consi- 
deration of  the  sale  and  delivery  of  the  goods,  the  defen- 
dant undertook  either  to  pay  in  cash  in  fourteen  days,  de- 
ducting 10  per  cent,  discount,  or  by  a  bill  at  three  months, 
deducting  discount  at  7^  per  cent;  or,  if  he  did  not  pay  in 
either  of  those  ways,  then  to  pay  the  whole,  either  according 
to  the  course  and  usage  of  the  trade,  which  would  probably 
determine  thecredit,or,  perhaps,  to  pay  the  wholeimmediate- 
ly  on  failure  to  give  the  bill.   But,  whether  he  was  to  pay  the 
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whole  immediately  on  failure  to  give  the  bill,  or  whether  the  *^*:  ^^'^» 
last  alternative  was  to  be  a  credit  according  to  the  usage  of    v      y     -^ 
the  trade,  is  immaterial;  for,  even  supposing  that  the  whole        Strutt 
was  to  be  due  in  cash  on  the  failure  to  give  the  bill>  still        Smith. 
the  plaintiff  could  not  sue  until  the  expiration  of  the  four- 
teen days.     Whatever  construction,  therefore,  may  be  put 
on  the  contract  as  to  the  credit,  if  the  bill  were  not  given, 
it  is  quite  clear  that  the  defendant  was  not  bound  to  elect 
withm  the  fourteen  days  whether  or  no  he  would  give 
cash,  and  he  had  the  whole  of  the  fourteen  days  to  decide 
whether  he  would  take  the  credit  or  not.     The  bring- 
ing the  action  within  the   fourteen  days  was  therefore 
premature. 

Parks,  B. — It  is  clear  that  the  plaintiffs  cannot  avail 
themselves  of  the  defendant's]  fraud  so  as  to  rescind  the 
contract,  and  substitute  a  new  contract  of  sale  on  different 
terms.  They  might  possibly  on  the  evidence  have  main- 
tained trover,  on  the  ground  that  the  fraud  vitiated  the 
contract ;  but,  if  they  treat  the  transaction  as  a  contract  at 
all,  they  must  take  the  contract  altogether,  and  be  bound 
by  the  specified  terms.  That  was  rightly  decided  in 
Ferguson  v.  Carrington.  Then,  the  question  here  is, 
what  was  the  contract?  There  is  some  obscurity  attend- 
mg  it;  but  we  can  see  clearly  that  the  defendant  had 
fourteen  days  in  which  he  had  the  choice  either  to 
pay  cash  at  the  end  of  that  time,  or  to  pay  by  a  bill ; 
and  the  jury  have  found  that  he  availed  himself  of  his  op- 
tion to  take  the  credit.  He  was  not,  therefore,  bound 
within  the  fourteen  days  to  pay  upon  request.  The  de- 
daration  is'framed  upon  the  supposition  that  the  defen- 
dant was  indebted  in  a  sum  of  money  payable  upon  re- 
quest. >iow,  as  the  defendant  had  an  option  until  the 
expiration  of  the  fourteen  days  to  pay  in  cash  or  by  a  bill, 
it  is  clear,  that,  during  the  fourteen  days,  he  was  not  liable 
to  pay  on  request,  and,  therefore,  that  this  declaration 
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&Bcft-  </yM«»  was  not  prored  by  the  evidence  which  was  given  at  the 
J^tl^    trial, 

Stbutt 

Smith.  Alobrson,  B.— I  am  of  the  tanie  opinion*  The  printed 

paper  seems  to  have  been  a  sort  of  ofier  by  the  plaintiffsi 
saying — ^We  will  either  deal  with  70a  on  the  terras  of  yovr 
paying  in  cash  at  the  end  of  fourteen  days,  or  on  the 
terms  of  your  giving  a  bill  at  three  months.  The  diffi- 
culty on  the  terms  was,  as  to  what  would  be  the  credit  if 
the  cash  were  not  paid  and  the  bill  were  not  given ;  but  we 
need  not  determine  that,  as  the  plaintifis  have  sued  within 
the  fourteen  days  during  which  the  defendant  had  a  right 
to  consider  whether  he  would  pay  in  cash  or  take  the 
credit.  This  the  plaintiSs  clearly  had  no  right  to  do,  and 
therefore  the  rule  for  a  nonsuit  nrnst  be  made  absofaxte. 

The  rest  of  the  Court  concurred. 

Rule  absolute  for  entering  a  nonsuit 


Jessb,  Administrator  of  Jesse,  Deceased,  v.  Rot  and 
Thompson,  Executors  of  Smith. 

A  teaman  en-      ^^  HIS  was  an  action  of  debt  brought  by  the  adminis- 
tered into  arti-    tj-j^^or  q{  a  seaman  against  the  executors  of  (he  owner  of 

Dienttosenreon 
board  a  ship 

"  bound  from  the  port  of  London  to  the  South  Sea$  to  procure  a  cargo  of  spermr  oil,  and  to  return 
therewith  to  the  port  of  London,  where  the  Toyage  was  to  end,"  and  he  waa  to  receive,  in  lieu  of 
wages,  a  95th  share  of  the  net  proceeds  of  the  cargo.  By  the  6th  article  of  the  a^eeiiient  it 
was  stipulated,  that  "  no  one  of  the  said  officers  and  crew  shall  demand  or  be  entitled  to  hb  share 
of  the  net  proceeda  of  the  said  cargo  nodi  the  arrival  of  the  said  ship  or  vasscl  at  London^  tad  her 
said  cargo  shall  be  there  sold  and  delivered,  and  the  money  for  the  same  actually  received  by  the 
owner;  nor  unless  be  shall  have  well  and  truly  performed  the  above-mentioned  voyage  aecordfang' 
to  the  true  intent  and  meaning  of  these  articles."  The  vessel  sailed  upon  the  voyage  and  pro- 
cured a  cargo ;  but,  on  her  voyage  home,  was  disabled  and  condemned  in  a  foreign  port.'  The  cargo 
was  transhipped,  and,  with  the  exception  of  a  small  portion  sold  too  rtpain,  was  delivered  in  Lmt 
don,  and  the  freight  upon  h  paid.  The  seaman  accompanied  the  cargo  in  the  vessel  to  which  it 
was  transhipped,  butdied  bcfisis  it  readusd  Xmdbn;— ^lieM^  that  the  repicasntativea  of  the  seaaiui 
were  not  entitled  to  his  share  of  the  proceeds  of  the  cargo  under  the  agreement,  but  only  to  a  jtimm- 
turn  meniii  for  his  services  on  board  the  second  vessel 
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a  vessd  employed  in  the  whale  fishery,  to  recover  the  value  &Mft.qf  PiMt» 
of  one  Ddtb  share  of  a  cargo  of  sperm  oil.    At  the  trial 
before  Bojfley^  B«,  at  the  Summer  Assiiea  for  Surreyp  a 
verdict  waa  found  for  the  plaintiff,  suhjeel  to  the  opinion 
of  the  Court  on  a  case  ^hieh  stated*^ 

That,  on  the  S2nd  of  Jane,  1829»  the  pbdntifrs  intestate, 
Jamaiiam  ArrawgaiB  JVilsim  Jesse,  duly  executed  the  ar* 
tieles  set  forth  in  the  declaratioD,  with  the  defendants'  tea* 
tator,  William  SmtkA,  who  was  the  sole  owner  of  the  ship 
RojfoliMi.     That  Jesse  entered  on  board  the  ship  as  one 
of  the  crew,  and  sailed  with  the  ship  from  the  port  of 
LosuUm  on  or  about  the  SSrd  of  the  same  month  of  June 
upon   the  voyage  mentioned  in  the  artideB,  under  the 
command  of  Thomas  Steven  Harris^    The  ship  was  sen* 
worthy  when  she  set  sail,  and,  during  die  course  of  her 
voyage*  the  crew  obtained  the  various  quantitiea  of  oil 
hereinafter  mentioned,  partly  in  the  lifetime  c£  the  said 
WUUmm  SnUth,  and  partly  after  hit  death;  and  that  2A 
tons  of  oil,  parcel  of  the  quantities  produced  as  hereinafber 
BMBrtioned,  were  taken  out  of  the  ship  and  disposed  of  by 
the  master  to  Messrs.  Kierulf  ^  Co»,  of  MaiUttOf  for  pay* 
meat  of  necessary  repaira  of  the  strip,  and  for  stores  and 
odier  expenses,  as  mentioned  and  explained  in  the  log- 
book, a  copy  of  which  is  annexed  to  this  case.    That  the 
gffoaa  value  of  the  SS  tone  of  oil,  according  to  the  asarket 
price  at  Mamlla  on  the  1st  o{  January,  1832,  was         k 
That  the  gross  proceeds  arising  firom  the  sale  of  the  S2 
tone  of  oil,  which  were  forwarded  to  Zrondbo  fen  be  sold  for 
the  account  and  at  the  risk  of  the  owner  of  the  Beyalisi, 
amounted  to  5801.  I6s.  8dL,  and  the  vakm  of  the  said  2S 
tooB  vrhen  taken  out  of  the  ship,  at  the  market  price  in 
Lmsdm^t  was  602.  per  ton,  or  1864/L    That  the  said  ship 
Rayalisi  obtained  on  her  voyage,  in  die  whole,  SM  tone  of 
2S2  gallons  each,  imperial  measurej^  or  thereabouta^  but 
that  frcMD  the  accidente  the  said  ship  met  with  at  sea,  and 
froBienapestnoua  weather,  not  less  than  71  tons  were  kmt 
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•8^^^*""»  by  leakage.  That,  in  consequence  of  other  more  serious 
sea  damage^  the  said  ship  RoyMsi  became  unfit  for  fur- 
ther repair^  and  was  legally  condemned^  with  the  sanction 
of  the  said  Thomas  Steven  Harris^  at  Tematet  in  the 
island  of  Timor ^  on  or  about  the  6th  day  of  August,  1882, 
where  she  was  sold  and  ultimately  broken  up  by  the  pur- 
chaser* That  the  said  ship,  tackle,  stores,  &c.,  produced 
by  sale  8488  guilders,  or  700/.  sterling.  That  the  follow- 
ing is  a  copy  of  the  survey  held  on  the  vessel,  prior  to 
which  the  cargo  remaining  on  board  was  taken  out  [Here 
the  case  set  out  the  survey]  That  such  last-mentioned 
cargo  consisted  (exclusive  of  the  oil  lost  by  leakage,  and 
exclusive  of  the  said  9St  tons,  or  thereabouts,  aforesaid) 
of  148  tons,  whereof  13S  tons  were,  by  the  order  of  the 
sud  Thomas  Steven  Harris,  shipped  in  the  brig  Hope, 
from  Temate  to  Baiavia;  and  that  at  \Bato«ta  the  said 
im  tons  were  transhipped  to  and  on  board  the  Alexander, 
of  London,  which  duly  arrived  at  London;  and  these  122 
tons,  after  deducting  the  leakage  thereon  during  the 
homeward  voyage,  produced  91  tons  of  oil,  net,  which 
were  sold  and  delivered,  and  the  proceeds  received  by 
the  defendants  before  the  commencement  of  this  action. 
That  the  account  sales  of  these  91  tons,  which  produced 
4618/.  15#.  id.  gross,  may  be  read.  That  the  freight 
paid  for  the  said  oil  per  the  ship  Hope,  and  the  charges 
on  the  said  oil  at  Baiama,  amounted  to  666/.,  and  the 
freight  per  ship  Alexander  amounted  to  1022/.  That  26 
tons,  the  remainder  of  the  said  cargo,  were  carried  in  the 

ship ,  by  order  of  the  said  Captain  Thomas  Steven 

Harris,  from  Temate  to  Manilla,  and  were  shipped  by 
the  like  order  in  the  Planter,  for  London.  That  the 
freight  of  the  last-mentioned  oil  from  Ternate  to  Manilla, 
and  the  charges  then  paid  thereon,  was  134/.,  and  from 
ManUla  to  England,  per  Planter,  21SL  That  the  defen- 
dants- will  duly  account  for  the  proceeds  of  the  sale  of  the 
said  oil  per  Planter,  if  and  when  received,  and  be  bound 
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to  distribute  the  same  in  such  manner  as  the  judgment  of   ^^'J^^'^' 
this  Court  shall  direct,  with  reference  to  the  proceeds  of 
the  oil  per  Alexander,  now  in  hand. 

That  the  said  Captain  Thomas  Steven  Harris  was  satisfied 
with  the  conduct  of  his  officers  and  crew,  and  gave  to  the  said 
JanaihanArrawgaie  Wilson  Jesse^  deceased,  by  the|nameof 
Jonathan  Jesse,  and  others  of  the  crew,  certain  certificates 
dated  at  Temaie,  in  or  about  the  month  of  August,  18S2. 
That  the  said  Jonathan  Arrowgate  Wilson  Jesses  certificate 
be  considered  for  the  purposes  of  this  action  as  follows, 
(the  original  having  been  lost  by  him  at  sea) :  ''This  is  to 
certify  that  Jonathan  Jesse  has  served  as  cooper's  mate 
on  board  the  ship  Royalist^  from  the  SI  st  June,  1829/ un- 
til the  5th  August,  183S,  when  the  said  ship  was  con^ 
demned  as  unfit  for  sea,  and  is  entitled  to  the  95th  share 
of  9St  tons  of  sperm  oil  sent  home  from  Manilla,  aho  of 
192  tons  shipped  on  board  the  brig  Hope  for  Java,  and  of 
26  tons  remaining  in  Temate,  after  deducting  slop  bills 
and  usual  expenses.  Dated  in  Ternaie,  5th  August,  1832. 
Signed  Thomas  S.  Harris,  master,  ship  Royalist/*  That 
the  said  Jonathan  Arrowgate  Wilson  Jesse,  deceased, 
JohmNesbiti,  the  cooper,  and  David  Higgins,  the  chief  offi- 
cer, all  engaged  and  serving  on  board  the  said  ship  Roy- 
alist, attended  to  the  discharging  the  said  cargo  at  Ter^ 
naie,  to  the  re-coopering  of  the  said  cargo,  and  to  the 
shipping  the  same  on  board  the  Hope  end  Alexander. 
That  the  said  John  Nesbitt,  the  cooper,  remained  by  the 
cargo  of  the  said  ship  for  four  or  five  months  afker  the  con- 
demnation thereof;  and  that  the  said  Jonathan  Arrowgate 
Wilson  Jesse,  and  thesaid  David  Higgins,  actuafly  shipped 
themselves  on  board  the  said  ship  Alexander,  for  the  pur- 
pose of  attending  to  the  said  Royalisfs  cargo  then  on 
board ;  but  that  the  said  Jonathan  Arrowgate  Wilson  Jesse 
died  on  the  27th  October,  1832,  on  board  that  ship  on  his 
homeward  passage,  not  having  any  wages  or  other  remu- 
neration for  hb  services  on  board  thereof.    That  the  said 
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^«*- VP'MM,  DaM Higgimi  arrived  with  the  said  ship  Alexander  in 
the  port  of  London,  That  no  desertion  or  forfeitare  took 
place  during  the  voyage.  That  the  said  late  William 
JSmiiAj  deceased,  effected  insurances  on  his  said  ship  jRoy- 
oliff/  and  her  stores  to  the  amount  of  5,0002.  /  and  that  the 
defendants  also  effected  insurances  upon  the  said  ship  to 
the  extent  of  8,050/.,  and,  upon  the  cargo  of  oil  obtained 
during  the  voyage,  to  the  amount  of  9,000/.  That  the  said 
defendants  have  caused  to  be  made  up  the  following  state- 
ment of  the  loss  on  oil  to  be  recovered  on  the  policies  on 
oil,  and  which  loss  has  been  paid  to  the  defendants.  [Here 
the  case  set  out  the  statement]  That  the  said  William 
Smith  departed  this  life  on  or  about  the  November^ 
1880,  having  first  duly  made  his  last  will  and  testament, 
whereby  he  appointed  the  said  defendants  his  executors, 
who  duly  proved  the  same  in  the  proper  Ecclesiastical 
Court,  on  or  about  the  December,  18S0.  That  the 
said  Jonathan  Arrowgate  WiUonJesee,  deceased,  died  in- 
testate; and  that  the  said  plaintiff  hath  duly  obtained  let* 
ten  of  administration,  dated  the  6th  June,  18S3.  That 
the  said  Thomas  S,  Harris  remains  in  parts  beyond  the 
seas.  That  the  tons  of  oil  throughout  these  admissions  be 
taken  as  tons  of  S52  gallons  each,  imperial  measure. 

*'  The  question  for  the  opinion  of  the  Court  is,  whether  or 
not  the  plaintiff  is  entitled  to  recover  the  95th  lay  or  share 
upon  the  SS  tons  of  sperm  oil,  and  the  148  tons,  or  upon 
either  quantities,  or  any  part  thereof;  and  if  upon  the  82 
tons  only,  then  at  what  price  pert  on :  or,  if  not  to  any 
portion  of  the  oil — Whether  or  not  the  intestate  is 
entitled  to  a  quantum  meruit  for  services  rendered  on 
board  the  Royalist,  and  for  assisting  the  unloading  and 
re-shipment  and  conveyance  of  the  148  tons  of  oil  from 
the  Royalist  on  board  the  other  two  ships  in  the  manner 
stated  in  the  case.  And  if  the  plaintiff  is  entitled  to  the 
lay  or  share  upon  the  148  tons,  whether  or  not  such  lay 
or  share  is  subject  to  any  portion  of  freight  and  expenses 
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in  brioging  home  the  same  in  the  two  ships  mentioned  in  AtcA.  nf  ^Imw, 
tlie  case.  The  verdict  to  be  altered  and  entered  for  the 
plaintiff  or  defendants  as  the  Court  shall  direct*  If  the 
verdict  is  directed  to  stand  for  the  plaintiffi  the  amount  of 
debt  shall  be  settled  out  of  Court,  according  to  the  deter- 
mination and  direction  of  the  Court  as  to  the  extent  of 
the  pluntiff 's  claim." 

The  articles  referred  to  in  the  case  were  as  follows : — 
*'  That»  in  consideration  of  the  share  against  each  per- 
son's name  hereinafter  written,  of  the  net  and  clear  pro- 
ceeds of  the  cargo  which  shall  or  may  be  procured  and 
brought  in  the  said  ship  or  vessel  to  hondon^  they,  the 
said  master^  officers,  and  crew  (each  agreeing  for  himself 
only),  do  hereby  promise,  declare,  and  agree  to  and  with 
the  said  owner,  that  they,  the  said  master,  officers,  and 
crew,  shall  and  will  well  and  truly  perform  the  above- 
mentioned  voyage,  and  do  their  duty,  and  obey  the  orders 
and  commands  of  their  superior  officers,  and  conduct 
themselves  at  all  times  and  upon  all  occasions,  and  in  all 
porta  and  places  the  said  ship  may  touch  or  call  at  in  the 
course  of  her  said  intended  voyage,  with  sobriety,  and  as 
good  and  faithful  seamen  and  mariners  ought  to  do,  as 
well  on  board  the  said  ship  as  in  her  boats  or  on  shore, 
and  shall  and  will  exert  themselves  and  use  their  best  en- 
deavours to  procure  for  the  said  ship  a  full  cargo  of  the 
produce  of  the  Soiuih  Seas,  with  the  greatest  expedition, 
and  conduct  her  therewith  with  proper  care  and  attention 
to  the  said  port  of  London^  where  the  said  intended  voy- 
age is  to  end.  That  no  one  of  the  said  officers  and  crew 
shall  absent  himself  from  the  said  ship,  or  from  bis  duty 
at  any  time  during  the  said  intended  voyage,  without  first 
obtaining  a  ticket  of  liberty  from  the  commanding  officer  of 
the  aaid  ship  or  vessel  for  the  time  being,  for  some  certain 
time  to  be  therein  expressed,  which,  on  no  pretence,  shall  be 
exceeded  by  the  person  to  whom  the  same  shall  be  given  or 
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JBxe*-  <^'m«>  granted.  That  the  master,  officers,  and  crew  of  the  said 
ship  or  vessel  shall  and  will  stand  by  the  said  ship  or  ves- 
sel in  all  ports  and  places,  seas  and  dangers,  and  shall  and 
will  at  all  times  use  and  exert  their  utmost  skill  and  abiHty 
for  the  preservation  of  the  said  ship  or  vessel,  and  her 
boats,  tackle,  apparel,  furniture,  stores,  and  cargo,  until 
she  shall  have  arrived  back  at  the  port  of  London,  and  her 
cargo  shall  be  there  wholly  discharged.  That  no  one  of 
the  said  officers  and  crew  shall  neglect  or  refuse  to  do  his 
duty  by  day  or  night,  nor  shall  go  out  of  the  said  ship  or 
vessel,  under  any  pretence  whatsoever,  until  the  said  in- 
tended voyage  shall  be  ended,  and  the  said  ship  or  vessel 
wholly  discharged  of  her  cargo,  without  obtaining  a  ticket 
of  liberty  as  before  mentioned.  That  each  and  every  law* 
ful  command  which  the  master  and  commanding  officer  of 
the  said  ship  or  vessel  for  the  time  being  shall  think  neces- 
sary to  issue  for  the  effectual  government  of  the  said  ship 
or  vessel,  or  for  suppressing  immorality  and  vice  of  all 
kinds,  shall  be  strictly  attended  to  and  complied  with* 
That  no  one  of  the  said  officers  and  crew  shall  demand  or 
be  entitled  to  his  share  of  the  net  proceeds  of  the  said 
cargo,  until  the  arrival  of  the  said  ship  or  vessel  oiLondon, 
and  her  said  cargo  shall  be  there  sold  and  delivered,  and 
the  money  for  the  same  actually  received  by  the  owner, 
nor  unless  he  shall  have  well  and  truly  performed  the 
above-mentioned  voyage  according  to  the  true  intent  and 
meaning  of  these  articles.  That,  in  ascertaining  the  net 
proceeds  of  the  said  cargo  upon  the  completion  of  the  said 
voyage,  there  shall  be  charged  by  the  owner  in  respect  of 
sperm  oil  and  head  matter  ten  pounds  per  ton  imperial 
measure,  upon  the  gross  amount  of  the  sales  thereof,  in 
lieu  of  casks,  landing,  delivery,  lighterage,  cooperage, 
wharfage,  common  discount,  and  other  charges  usually 
made  by  owners  in  this  trade;  and  in  respect  of  all  otlier 
oil,  eight  pounds  per  ton  imperial  measure;  and  in  respect 
of  ambergris  and  seal  skins,  the  duty  and  all  other  usual 
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expenses.     That  every  one  of  the  said  officers  and  crew   Sjeeh.  ofpi^ai, 
who  shall  not  return  in  the  said  ship  or  vessel,  with  her     »._^^,_1^ 
cargo,  to  London^  (except  in  the  case  of  death  as  after-         Jesse 
mentioned),  or  who  shall  desert  from  the  said  ship  or  ves-  roy. 

sel^  or  who  shall  enter  on  board  any  of  his  majesty's 
ships  or  vessels  of  war  without  the  consent  of  the  mas- 
ter or  commanding  officer  of  the   said   ship  or  vessel 
the  Royalisiy  for  the  time  being,  or  who  shall  break  or 
neglect  or  refuse  to  perform  these  articles,  or  any  of  the 
engagements  or  agreements  herein  contained,  in  any  re- 
spect whatsoever,  or  who  shall  plunder,  embezzle,  destroy, 
or  make  away  with  anything  on  board  of  or  belonging  to 
the  said  ship  or  vessel,  or  to  the  owner,  master,  officers, 
or  crew  thereof,  or  any  or  either  of  them,  or  otherwise 
misconduct  himself,  shall  thereby  forfeit  the  whole  of  his 
share  of  the  said  cargo,  and  all  his  claim  and  right  thereto, 
and  all  benefit  and  advantage  accruing  or  to  accrue  to  him 
therefrom,  and  also  his  chest,  clothes,  bedding,  and  effiscts 
which  he  shall  have  on  board  the  said  ship  or  vessel,  and 
all  benefit  from  the  said  voyage,  any  law,  custom,  or  usage 
to  the  contrary  thereof  in  anywise  notwithstanding.    That 
the  said  owner  shall  and  may,  and  he  is  hereby  authorized 
and  empowered  to  sell  and  dispose  of  the  said  cargo,  or 
any  part  thereof,  at  any  time  or  times,  and  for  any  price  or 
prices,  and  upon  such  terms  and  conditions  as  he  shall 
think  fit,  and  either  upon  credit  or  otherwise,  and  either 
at  any  time  before  or  after  the  arrival  of  the  said  ship  or 
▼easel  in  the  port  of  London ;  and  by  such  sale  or  sales 
they,  the  said  master,  officers,  and  crew  agree  to  be  bound. 
That  the  said  owner  shall  and  may,  and  he  is  hereby  au- 
thorized and  empowered  to  deduct  from  each  person's 
share  of  the  net  proceeds  of  the  said  cargo,  all  such  sum 
and  sums  of  money  as  he  may  owe  or  be  indebted  to  the 
said  owner,  or  to  the  master  or  commanding  officer  of  the 
said  ship  or  vessel  for  the  time  being,  for  advance  money 
and  legal  interest  thereon,  clothes,  or  any  other  necessa- 
rieSy  at  the  usual  and  accustomed  prices  charged  to  seamen 
TOL.  1.  z  c.  u.  R. 
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Exch,  of  Pleat,  in  this  trade,  hired  meiii  medicines,  or  any  other  account 
That  in  case  of  the  death  of  either  of  the  said  officers  and 
crew,  the  executors  or  administrators  of  the  party  so  dying 
shall  not  be  entitled  to  more  than  the  deceased's  part  or 
share  of  the  net  proceeds  of  such  part  of  the  said  cargo  as 
shall  have  been  obtained  whilst  the  deceased  party  was 
living  and  personally  acting  and  serving  in  his  proper  ca- 
pacity on  board  the  said  ship  or  vessel.  That  no  person 
who  shall  execute  these  articles  shall  have,  claim,  or  de- 
mand, under  any  pretence  whatsoever,  any  monthly  or  other 
wages,  pay,  or  recompense  whatsoever  for  performing  the 
said  intended  voyage,  or  any  service  on  board  the  said 
ship,  or  in  her  boats,  or  on  shore,  save  and  except  his 
share  of  the  net  proceeds  of  the  said  cargo  to  accrue  tobim 
under  these  articles. 

Thecase  was  argued  in  Easier  Term,  by  Comyn  for 
the  plaintiff,  and  Shee  for  the  defendant,  when  the  Court 
directed  a  second  argument. 

Comyn  for  the  plaintiff. — The  first  question  proposed 
for  the  opinion  of  the  Court  is,  whether  the  plaintiff*  is 
entitled  to  recover  the  95th  part  or  share  upon  the  22  tons 
of  sperm  oil  and  the  148  tons^  or  upon  either  quantities? 
The  plaintiff'  was  entitled.  Freight  is  earned,  where  a 
ship  has  been  disabled^  but  repaired,  and  is  willing  to 
proceed  on  the  voyage.  Luke  v.  Lyde  (a).  In  Hunter  v. 
Prinsep  (6),  Lord  EUenborough  says, ''  If  the  ship  be  dis- 
abled from  completing  her  voyage,  the  ship-owner  may 
still  entitle  himself  to  the  whole  freight  by  forwarding  the 
goods  by  some  other  means  to  the  place  of  destination.** 
Freight  is  the  mother  of  wages,  and  if  the  ship-owner  is 
entitled  to  freight,  the  seaman  is  entitled  to  his  wages.  It 
appears  from  the  above  authorities,  that  a  change  in  the 
ship  does  not  induce  a  forfeiture  of  freight,  neither  then 

(a)  2  Burr.  882.  (h)  10  East,  594. 
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can  it  a  forfeiture  of  wages.     [Lord  Lyndkurstj  C.  B. —  Bxeh.  of  PUtu, 
Does  it  follow,  that  because  the  cargo  is  saved  and  put  - 

into  another  vessel,  and  freight  earned,  that  therefore  the        Jesse 
searaes  miist  be  entitled  to  their  wages?]     If  they  follow         ^^^^ 
the  cargo  and  are  the  instruments  by  which  the  freight  id 
earned  J  they  will  be  so  entitled;  and  it  is  a  reason  for 
holding  them  so  entitled  that  they  cannot  insure  their 
wages.  Webster v.DeTasiei {a).  {hoxA Lyndhurst.C.^.'^ 
That  argument  would  be  equally  applicable  to  the  case  of 
a  total  loss.]   It  is  said  by  Lord  Tenierden  in  his  Treatise 
on  Shipping  (6),  that,  in  the  case  of  shipwreck,  it  is  the 
duty  of  seamen  to  exert  themselves  to  the  utmost  to  save 
as  much  as  possible  of  the  vessel  and  cargo;  and  that  if 
the  cargo  is  saved,  and  a  proportion  of  the  freight  paid 
by  the  merchant  in  respect  thereof,  it  seems  upon  princi- 
ple that  the  seamen  are  also  entitled  to  a  proportion  of 
their  wages;  and  this  is  expressly  directed  by  the  French 
Ordinance.     Upon  the  disability  of  the  ship,  is  the  sea- 
OHUi  released  from  all  duties  with  regard  to  the  ship  and 
cargo?      Does  that  circumstance  put  an  end  to  all  hi^ 
ri^ts  and  obiigatioDa?     Is  he  not  bound  to  use  every  ex- 
ertion to  save  both  the  cargo  and  the  vessel?    He  is  en- 
titled, if  not  bound,  to  assist  in  the  duty  of  trsmshipping 
the  cargo ;  yet,  notwithstanding  these  obligations,  it  is  con- 
tended that  he  shall  have  no  claim  to  wages.      Where 
a  ship  had  been  stranded  and  sold  for  more  than  sufficient 
to  pay  the  wages  of  the  seamen,  although  no  part  of  the 
cargo  was  8aved>  upon  a  suit  for  wages  in  the  Admiraltj^ 
Court  J  Lord  StwoeU^  after  reviewing  the  several  foreign  au- 
thorities on  the  subject,  admitted  the  claim  of  the  seaimen, 
who  thereupon  received  their  wages  from  the  owners  (c). 

The  defendants  rely  upon  the  six^  article  of  the  agree- 
ment, which  provides  that  no  one  of  the  said  officers  and 


(tf)   7  T.  R.  157.  (c)  Neptune,  Hagg.  A.R.  227; 

{b)   P.  451.  Abbott,  462. 
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Btch,  of  PUas,  crew  shall  demand  or  be  entitled  to  his  share  of  the  net 
1 H34. 
v.^.^^^,.^    proceeds  of  the  said  cargo  until  the  arrival  of  the  said  ship 

Jesse  qy  vessel  at  London,  and  her  said  cargo  shall  be  there  sold 
Rot.  and  delivered,  and  the  money  for  the  same  actually  re- 
ceived by  the  owner ;  nor  unless  he  shall  have  fully  and 
truly  performed  the  last-mentioned  voyage  according  to 
the  true  intent  and  meaning  of  the  articles.  This,  how- 
ever, is  nothing  more  than  the  common  clause  to  be  found 
in  all  articles  of  agreement  between  the  masters  and  ma- 
riners of  a  vessel,  as  may  be  seen  from  the  form  given  in 
the  Appendix  to  Lord  Tenterdens  Treatise  («)•  The 
clause  must  be  construed,  not  by  itself,  but  in  connexion 
with  ail  the  other  parts  of  the  agreement,  from  which  the 
general  intent  of  the  parties  is  to  be  gathered.  It  is  a  well 
established  rule  that  the  words  of  all  instruments  are  to  be 
liberally  construed  to  serve  the  intent  of  the  parties.  Com. 
Dig.  Condition  (E) ;  and  it  is  sufficient  if  the  substance, 
even  of  a  condition,  is  performed.  Id.  (G  14).  What  was 
the  object  of  the  parties  to  this  agreement?  Was  it  not 
that  a  cargo  of  oil  should  be  conveyed  to  London?  and, 
although  the  stipulations  in  the  agreement  all  refer  to  the 
*'  said  ship,*'  it  was  never  intended  that  if  that  ship  should 
be  disabled  from  carrying  the  cargo,  it  might  not  be  deli* 
vered  by  another  vessel.  All  contracts  of  this  kind  must 
be  understood  with  that  reasonable  latitude  which  pro- 
vides for  the  occurrence  of  inevitable  accidents.  Thus,  in 
Beale  v.  Thompson  (6),  where  the  stipulation  by  the  sea- 
man was,  that  he  .should  not  be  on  shore  on  any  pretence 
whatsoever  till  the  said  voyage  should  be  ended  and  the 
ship  discharged  of  her  cargo,  without  leave  first  obtained, 
it  was  held  that  the  seaman  was  entitled  to  his  wages, 
notwithstanding  his  having  been  imprisoned  on  shore  for 
six  months  by  the  orders  of  a  foreign  power.  [Lord  Lynd^ 
hurst ,  C.  B. — ^The  difficulty  is,  to  give  a  different  meaning 

(a)  P.  494.  (6;  4  East,  646. 
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to  the  terms  of  the  contract  than  they  bear  upon  the  face  Bj^h.  of  PUas, 

1834. 
of  it.  In  Appleby  v.  Doc/f  (a),  the  Court  decided  upon  the 

terms  of  the  contract.]  In  that  case  the  ship  was  bound 
for  the  ports  of  Madeira^  any  of  the  West  India  Islands^ 
and  Jamaica^  and  to  return  to  London;  and  it  was  agreed 
that  the  seamen  should  not  demand  or  be  entitled  to  their 
wages,  or  any  part  thereof,  until  the  arrival  of  the  ship  at 
the  port  of  discharge,  and  it  was  held,  that,  the  vessel  be- 
ing lost  on  her  passage  home,  the  seamen  were  not  enti- 
tled to  their  wages,  though  freight  had  been  earned  on 
the  outward-bound  voyage.  Lord  Ellenborough  in  that 
case  founded  his  construction  of  the  articles  upon  the  po- 
licy of  the  statute  37  Geo.  3,  c.  73  (6),  but  Lord  Stowell 
has  since  decided  that  that  act  applies  only  to  West  India 
voyages.  Lord  Stowell  appears  to  have  been  of  opinion 
that  the  judgment  in  Appleby  v.  Dods  is  only  to  be  sus- 
tained on  that  ground.  "  I  think  it  is  clear,'*  he  observes, 
'*  from  this,  that  his  Lordship  calls  in  this  particular  act 
as  supplementi^l  and  auxiliary  to  this  construction,  and 
that  he  makes  the  intent  of  this  stipulation  to  be  without 
doubt  the  enforcement  of  the  policy  of  the  West  India  Act. 
But  you  cannot  associate  this  policy  with  the  East  India 
voyage  which  has  nothing  to  do  either  with  its  preamble  or 
its  provisions  against  West  India  desertions,  for  which  pur- 
pose alone,  as  his  Lordship  asserts,  the  parties  wanted  the 
stipulation,  and  which  therefore  I  presume  he  would  not 
be  inclined  so  to  construe  and  apply  when  no  such  purpose 
was  in  contemplation."   The  case  of  the  Juliana  is  a  strong 


(a)  8  East,  300.  board  British  merchant  ships  dur- 

(6)  An  act  to  prevent  the  de-  ing  the  voyage  from  Great  Bri- 

sertion  of  seamen  from   British  tain  to  his  Majesty's  colonies  and 

merchant  ships    trading   to   his  plantations  in  the  West  Indies  and 

Majesty's  colonies  and  plantations  back  to  Great  Britain,  frequently 

ID   the  West  Indies,    It  recites  desert  in  such  colonies ;  and  it  en- 

that   seamen  and  mariners,  after  acts,  that  every  seaman  deserting 

entering  into  articles  to  serve  on  shall  forfeit  all  his  wages. 
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.  £xeh,  o/PUoB,  authority  for  the  plaintiff  (a).    That  was  a  case  of  a  di- 
vided voyage^  where  freight  was  earned  outwards ;  and  on 
the  ground  of  freight  having  been  earned,  Lord  StaweU 
held  the  mariners  entitled  to  recover  after  the  loss  of  the 
ship  before  her  return  home,  notwithstanding  a  covenant 
that  the  niariners  should  not  be  entitled  to  any  part  of 
their  wages  unless  the  ship  returned  to  her  last  port  of 
discharge.    This  decision  is  in  accordance  with  the  cases 
decided  in  the  common  law  Courts,  and  even  with  Apple- 
by  V.  Dods  as  explained  by  Lord  StoweU.    One  of  the 
earliest,  and  what  is  termed  by  his  Lordship,  *'  the  great 
leading  case  in  the  common  law,"  is  an  anonymous  case  in 
Lord  RQymond'$  Reports  (6),  where  Lord  Holi  said,  that 
if  a  ship  be  lost  before  the  first  port  of  delivery,  then  the 
seamen  lose  their  wages,  but  if  after  she  has  been  at  the 
first  port  of  delivery,  then  they  lose  only  those  from  the 
last  port  of  delivery.  This  case,  which  was  recognised  by 
Mr.  Justice  Lawrence  in  Appleby  v.  Dods,   was    the 
foundation  of  proceedings  in  Chancery,  reported  in  Ver-- 
non  (c)  under  the  name  of  Edwards  v.  ChikL    From  that 
book  the  case  appears  to  have  been  this — The  Captain 
took  bonds  from  the  seamen  when  he  hired  them,  not  to 
demand  any  wages  till  the  return  of  the  ship  to  London» 
and  not  to  demand  any  wages  if  she  was  lost  before  her 
return.   The  ship  sailed  toBengaland  delivered  her  cargo, 
but  was  captured  on  the  homeward  voyage.    The  captain 
was  sued  for  the  wages  that  became  due  at  Bengal;  and 
though  the  bonds  were  given  in  evidence  in  the  action  tried 
before  Holt,  C.  J.,  yet  the  mariners  recovered  their  wages. 
The  captain  having  paid  the  wages  of  the  seamen,  the 
bill  in  equity  was  filed  by  the  representatives  of  the  cap- 


(a)  As  to  the  authority  of  the  (6)  Lord  Raymond,  639; 

Admiralty  decisioDs  in  Courts  of  also  p.  739. 

common  law,  see  what  is   said  (c)  2  Vcrn.  727. 
by  Lord  Stowell,  Id.  p.  515. 
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tain  to  recover  the  amount,  and  the  Lord  Chancellor  de-    £«cA.  o/puos, 

1834. 
creed  accordingly;  which,  to  use  the  language  of  Lord 

Stowell  (a),  was  a  strong  affirmance  of  the  equity  of  Lord 
HoWs  decision.  The  rule  of  the  Scotch  law  is  likewise 
cited  by  the  learned  Judge  who  decided  the  case  of  the 
Juliana^  as  confirmatory  of  the  principle  there  laid  down. 
He  referred  to  the  case  of  Morrison  v.  Hamilton  {b)  as 
shewing  a  contract  bo  worded  to  be  only  a  suspension  of  the 
demand,  and  not  a  Kmitation  of  the  right.  [Upon  the  point 
16  to  the  right  of  the  plaintiff  to  recover  upon  the  quantum 
meruit^  the  Court  expressed  a  strong  opinion  in  the  affir- 
mative.] With  regard  to  the  last  point,  the  amount  of 
wages  payable  to  a  seaman  cannot  depend  upon  the  amount 
of  money  expended  in  the  repairing  of  the  ship,  and  here 
the  amount  of  the  [Mroportion  of  the  cargo  due  to  him  can- 
not be  affected  by  the  circumstance  of  the  S2  tons  of  oil 
baring  been  sold  to  pay  the  expense  of  repairs. 

Shees  for  the  defendant. — The  plaintiff  cannot  claim  to 
recover  upon  the  quantum  meruit  consistently  with  the 
articles  of  agreement,  which  exclude  such  a  claim.  If  he 
shapes  his  case  in  that  manner  he  must  abandon  his  claim 
upon  the  articles.  [Lord  Lyndhur$t,  C.  B. — If  your  con- 
struction of  the  articles  be  right,  all  claim  upon  them  was 
at  an  end,  and  the  mariner  was  at  liberty  to  make  a  fresh 
engagement  with  the  captain.]  While  there  is  a  written 
contract  in  existence  no  implied  contract  can  arise ;  and 
the  plaintiff  contends  that  the  written  contract  continued 
to  operate  notwithstanding  the  loss,  and  that  under  it  the 
seaman  was  entitled  to  wages  for  bringmg  home  the  cargo. 
[Lord  LyndhurHy  C.  B. — The  plaintiff  only  says,  if  the 
written  contract  is  subsisting,  then  I  claim  under  it ;  if  not 
and  it  is  at  an  end,  then  I  claim  upon  the  quantum  meruit.'] 
If  the  voyage  be  the  same,  the  last  clause  of  the  articles 

(a)  2  Dods.  617.  (*)  1  Bell's  Com.  615. 


S30 


CASES  IN  THE  EXCHEQUER^ 


^'**- jjCf '**"'    applies   which  prohibits  the  seamen  from  cUiming  any 
monthly  or  other  wages^  pay,  or  recompense  whatever  for 
performing  the  intended  voyage.     It  is  correctly  stated  on 
the  other  side,  that,  in  order  to  arrive  at  the  proper  con- 
struction of  the  clause  in  question,  it  is  necessary  to  con- 
sider the  whole  of  the  instrument,  and  thence  to  gather  the 
intent  of  those  who  were  parties  to  it.    It  is  a  rule  in  most 
cases,  "  quoties  in  verbis  nulla  est  ambiguitaSf  ibi  nuUa  ex- 
positio  contra  verba  expressafienda  est,**  In  a  late  case  of 
Carsiairs  v.  Riekman  (a),  before  Lord  Denman^  at  Nin 
PriuSf  it  appeared  that  there  was  no  doubt  in  fact  that  a 
policy  was  intended  to  protect  a  vessel  on  her  outward 
bound  voyage  to  Africa^  but,  as  the  intention  did  not  plainly 
appear  on  the  face  of  the  policy,  the  Court  would  not  give 
effect  to  it ;  and  it  was  said  that  not  what  the  parties  might 
have  intended  but  what  they  had  actually  said  must  govern 
the  construction.     It  is  for  the  very  purpose  of  preventing 
such  doubts  with  regard  to  construction  that  the  contracts 
with  seamen  are  directed  by  statute  (6)  to  be  in  writings ''  in 
order  to  prevent  the  mischiefs  that  frequently  arise  from  the 
want  of  proof  of  the  precise  terms  upon  which  seamen  en- 
gage to  perform  their  services  in  merchant  ships"  (c).    To 
arrive  at  the  proper  construction  of  the  6th  clause  of  the 
articles,  it  must  be  read  in  conjunction  with  the  7th  and  the 
12th.     In  theGth  clause  the  word  ''  until  "  must  be  read 
*'  unless  " — [Lord  Lyndhursi,  C.  B* — If  read  unless,  ob- 
serve what  follows — That  word  must  apply  to  the  succeed- 
ing part  of  the  clause,  and  the  seamen  would  not  be  en- 
titled to  demand  any  share  of  the  net  proceeds  unless 
the  cargo  should  be  sold  and  delivered  there  (at  London)^ 
and  the  money  actually  received  by  the  owners.     Now,  by 
the  9th  article,  the  owners  are  authorized  to  dispose  of  the 
cargo  at  any  time  before  or  after  the  arrival  of  the  ship  at 


(ci)  Reported  io  Banc,  2  N.  &  M.  562.         (6)  2  Geo  2,  c.  36,  s-  51 . 
{c)  Abb.  on  Ship.  435, 5th  ed. 
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the  port  of  London.  Suppose^  then,  that  they  do  not  sell  ^^^J^**"*' 
the  cargo  at  the  port  of  London^  will  that  deprive  the  sea- 
men of  their  right  to  demand  wages  ?  The  two  clauses 
may  be  reconciled,  if  the  former  is  held  only  to  define  the 
time.]  The  9th  clause  is  an  exception,  and  does  not  pre- 
vent the  6th  clause  from  operating  as  a  conditional  one. 
[Vaughan^  B. — The  9th  clause  appears  to  have  been  in- 
serted in  order  to  give  the  power  of  anticipating  the  sale 
and  getting  a  good  market,  even  before  the  ship  arrives.] 
The  7th  article  contemplates  the  completion  of  the 
voyage  as  a  condition  precedent  to  the  distribution  of  the 
proceeds.  It  states  that  *'  in  ascertaining  the  net  proceeds 
of  the  said  cargo,  upon  the  completion  of  the  said  voyage, 
there  shall  be  charged,"  &c.  No  provision  is  to  be  found 
in  any  part  of  the  instrument  with  reference  to  a  loss  of 
the  vessel.  The  first  five  articles  apply  to  the  liabilities 
and  duties  of  the  mariners  on  board  the  ship  Royalist 
only.  [Gumeify  B. — The  contract  of  the  seamen  only  ap- 
plies to  the  vessel  in  which  they  embark.]  It  is  said  that 
seamen  cannot  insure  their  wages;  and  that,  while  the  own- 
ers may  protect  their  interest  in  the  freight,  the  mariners 
must,  in  case  of  loss,  be  wholly  deprived  of  their  wages. 
Here  it  is  not  a  claim  for  wages,  and  there  is  no  reason  for 
saying  that  the  seamen  might  not  insure  their  share  of  the 
cargo.  The  object  of  the  mode  of  remuneration  adopted 
in  whaling  voyages  is  to  secure,  not  merely  hired  servants, 
but  persons  who,  by  participating  in  the  adventure,  and 
being  entitled  to  share  in  the  profits,  may  have  a  peculiar 
interest  in  bringing  the  ship  safely  home.  It  is  a  hazardous 
service,  and  the  risk  is  shared  amongst  all  the  parties. 
The  object  of  the  owners  is  the  safety  of  the  ship,  to  insure 
which  they  render  the  remuneration  of  the  mariners  de- 
pendent on  her  return  in  safety.  If  the  construction  con- 
tended for  by  the  plaintiff  is  to  prevail,  the  Court  must 
erase  the  words  ''  in  the  said  ship  or  vessel  to  London,*'  in 
the  first  article,  and  in  the  sixth,  instead  of  the  words 
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^"*i83/''*''  "  ^^**  ^^^  arrival  of  the  said  ship  or  resael  hi  London,''  there 
must  be  inserted  '*  until  the  arrival  of  the  said  cargo  or  any 
part  thereof."  The.construction  of  the  agreement  contend- 
ed for  by  the  defendant  is  consistent  with  tbe  principle  of  law 
which  will  not  permit  the  wages  of  mariners  to  be  insured^in 
order  to  secure  their  best  exertions  in  providing  for  the 
safety  of  the  vessel  committed  to  them ;  nor  can  it  be  pre* 
tended  that  there  is  any  particular  hardship  or  oppression 
in  this  stipulation.  It  is  the  voluntary  act  of  the  seamen 
themselves,  who  choose  to  run  the  risk  for  the  sake  of  the 
gain;  and  it  is  a  condition  not  only  to  be  found  in  the 
articles  of  English  seamen,  but  in  those  of  other  countries. 
The  fishers  in  Holland  and  West  Frieskmd  enter  into 
such  articles,  and  consider  it  no  hardship  (a).  The  hard* 
sh^)  of  the  case  is  not  greater  here  than  in  theconamon 
case  of  freight,  where,  unless  the  vessel  arrives,  the  freight 
is  lost.  Thus,  in  Cook  y.  Jennings  {b),  where  the  freight 
was  to  be  paid  on  the  arrival  of  the  vessel  at  the  port  of 
discharge,  and  she  was  bst  on  the  homeward  voyage. 
Lord  Kenyon  said,  ''The  question  is  whether  the  owner 
can  enforce  payment  of  the  money  under  that  contract,  not 
having  carried  the  goods  to  Liverpool,  and  the  defendant 
having  only  undertaken  to  pay  on  their  delivery  at  Liver' 
pool.  In  answer  to  this  action  the  defendant  has  a  right 
to  say, '  Non  h<ec  in  fcedera  vem.' "  Bright  v.  Onoper  (c) 
is  to  the  same  effect  Then  it  is  said  that  tbe  owner  may 
indemnify  himself  against  the  loss  of  the  freight.  So  he 
may,  but  he  buys  that  indemnity  with  his  money.  Tbe 
mariner  retains  his  money,  and  is  not  indemnified.  As  to 
the  argument  that  the  stipulation  in  the  sixth  article  is 
illegal,  that  article  goes  no  further  than  the  rule  of  the  law 
merchant.  Upon  the  principle  cited  on  the  other  side, 
that  freight  is  the  mother  of  wages,  the  article  is  valid. 

(o)  See  Scoreby-B  Voyage,  Vol.  11,  p.  212.       (6)  7  T.  R.  381. 
(c)  1  Brownlow,  21 ;  Abbott  on  Ship.  319. 
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ft  merely  provides  that  if  the  ship  does  not  arrive  in  safety  ««*.  ^Piiw, 
at  London,  her  port  of  discharge^  no  remuneration  shall  be 
guoed  by  the  mariner.    Unless  dhe  did  arrive  safely  at 
tb^  port  of  London,  neither  wonM  any  freight  be  earned. 
There  are  many  authorities  to  shew  that  such  a  stipnla- 
tioD  as  this  is  legaL     It  is  isaid  in  MoUoy  (a)  that  if  the  ship 
perishes  at  sea  the  mariners  lose  their  wages  and  the  own- 
ers their  freight,  and  that  this,  being  the  marine  custom, 
18  allowed  by  the  common  law  as  well  as  by  the  civil  law. 
So,  upon  a  motion  for  a  prohibition,  it  was  agreed  that  if 
(he  ship  do  not  return,  but  is  lost  by  tempest,  enemies, 
fire,  &c.,  the  mariners  shall  lose  their  wages,  for,  other- 
vise,  they  will  not  use  their  best  endeavours,  nor  hazard 
their  lives  to  save  the  ship — Anon,  (6).    In  Abemethy  v. 
Latkbie  (c)  it  was  held  that  an  officer  or  sailor  who  had 
engaged  to  serve  on  board  a  letter  of  marque  for  certain 
wages  during  the  voyage  and  a  share  of  all  priases,  was  not 
entitled  to  any  part  of  the  wages  where  the  ship  was  taken 
before  she  completed  her  voyage,  although  he  had  been 
sent  from  the  ship  before  the  capture,  as  prize-master  on 
board  a  ship  taken  in  the  course  of  the  voyage.    Lord 
Mansfield  says — ''  As  a  sailor  on  board  a  ship  on  a  sailing 
voyage,  the  plaintiff  is  entitled  to  nothing,  for  freight  is 
the  mother  of  wages,  and  the  safety  of  the  ship  the  mother 
of  freight.    The  question  is  whether  he  can  now  make  any 
claim  in  the  nature  of  wages  for  the  time  he  had  the  care 
of  the  prize;  and  the  light  in  which  it  strikes  us  is  this — 
the  ship  sets  out  in  a  double  capacity,  she  is  to  perform  a 
trading  voyage  and  is  to  carry  negroes  from  Africa  to 
America]  but,  before   that,  she  is  to  cruize  for  three 
m<Hiths  as  a  privateer.    All  demand  on  account  of  the 
trading  voyage  is  gone ;  but,  in  her  character  of  a  pri- 


(a)  2  MoUoy,  c.  3,  s.  9,  cited     235  (A.  2)  15. 
15  Yin.  Ab.  235  (A.  2)  U .  (c)  2  Dougl.  539. 

(6)  1   Sid.  179;    15  Vin.  Ab. 
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Exch,  of  PUat,  vateer,  the  crew  are  entitled  to  no  wages.  They  all  run 
equal  risks,  and  the  chance  of  their  respective  shares  in 
prizes."  In  Cuiier  v.  Powell  (a)  it  was  held  that  where  a 
sailor  hired  for  a  voyage  took  a  promissory  note  from  his 
employer  for  a  certain  sum,  provided  he  proceeded,  conti- 
nuedy  and  did  his  duty  on  board  during  the  voyage,  and 
died  before  the  termination  of  the  voyage,  his  represen- 
tative could  not  claim  anything  for  wages.  If  ever  there 
existed  a  case  of  hardship,  it  was  this ;  but  the  Court 
decided  the  case  upon  the  clear  meaning  of  the  contract 
between  the  parties.  Mr.  Justice  Ashhurst  says — ''  Here 
the  intestate  was,  by  the  terms  of  his  contract,  to  per- 
form a  given  duty  before  he  could  call  upon  the  defen- 
dant to  pay  him  anything ;  it  was  a  condition  precedent, 
without  performing  which  the  defendant  is  not  liable. 
And  that  seems  to  me  to  conclude  the  question.  The 
intestate* did  not  perform  the  contract  on  his  part;  be 
was  not,  indeed,  to  blame  for  not  doing  it,  but  still,  as 
there  was  a  condition  precedent,  and  he  did  not  per- 
form it,  his  representatives  are  not  entitled  to  recover.*' 
So,  upon  a  voyage  to  Newfoundland^  to  take  in  a  cargo, 
and  thence  to  Spain^  Portugal^  or  some  part  of  the  Medi- 
terranean, the  ship  being  captured  after  loading  at  Neu}- 
foundland,  it  was  held  that  neither  freight  nor  wages  were 
earned — Hernaman  v,  Bawden  (b).  But  the  later  case  of 
Appleby  v.  Dods  is  the  strongest  on  the  subject,  and  is 
conclusive  in  favour  of  the  defendant.  That  was  the  case 
of  a  divided  voyage,  and  freight  for  the  first  part  had  been 
earned,  while  here  no  freight  had  been  earned  at  the  time 
of  the  loss.  In  Appleby  v.  Dods^  therefore,  wages  would 
have  been  payable  had  it  not  been  for  the  express  prohi- 
bition contained  in  the  contract.  It  has  been  attempted 
to  be  8l)ewn  that  Lord  Ellenboroug/iS  judgment  in  that 
case  proceeded  upon  the  policy  of  the  statute  37  Geo. 

{a)  6  T.  R.  320.  (b)  3  Burr.  1844. 


TRINITY  TERM,  A  WILL.   IV. 


3S5 


3,  c.  73;  but  no  such  inference  can  properly  be  drawn  from  ^^^\^,  ^^^' 
the  language  used  by  him,  which  shews  that  the  decision 
was  founded  upoii  the  construction  of  the  contract  itself. 
[Vaughan^  B. — ^The  articles  are  in  a  schedule  to  the  sta- 
tute o7  Geo.  3.]    A  similar  form  is  given  in  Abbott  on 
ShippiDg(a),  which  form  is  generally  adopted.     The  case 
of  Beale  v.   Thompson  (A),  is   clearly    distinguishable. 
There  freight  was  earned,  and  the  absence  of  the  seaman 
was  involuntary.     Upon  the  question  of  the  illegality  of 
a  stipulation  like  that  contained  in  the  sixth  article,  the 
judgment  of  Lord  Stowell,  in  the  case  of  the  Juliana,  has 
been  much  relied  upon ;  and  it  will  therefore  be  necessary 
to  examine  the  grounds  of  that  judgment,  and  to  see  whe- 
ther it  can  be  sustained  upon  the  authorities  cited  in  its 
support.     The  case  of  Buck  v.  Rowlinson  (c)  is  cited  by 
Lord  Stowell  as  the  first  which  occurred  upon  the  point 
in  question^  and  he  treats  it  as  a  direct  judgment  of  the 
Court  o{  Admiralty 9  and  a  strong  indirect  judgment  of 
that  great  master  of  equity,  Lord  Somers,  upon  the  inva- 
lidity   of  bonds  containing  the   stipulation   in  question. 
Lord  Keeper  Wright  had  ordered  the  bill  of  the  captain 
(who  had  paid  the  seamen)  praying  for  relief,  to  be  dis- 
missed, and  against  the  two  orders  made  by  him  there  was 
an  appeal  to  the  Lords.     '*  The  whole  matter,"  says  Lord 
Stowell^  **  travelled  afterwards  to  the  House  of  Peers, 
where  the  Lord  Keeper's  decrees  upon  that  point  were  r^- 
versed^  and  the  payment  to  the  mariners  so  far  affirm- 
ed''(cQ.     It  does  not  appear  that  the  payment  of  the  ma- 
riners was  affirmed,  for  all  that  was  decided  by  the  House 
of  Lords  was,  that  the  orders  should  be  reversed,  and 
that  the  parties  should  be  at  liberty  to  bring  their  appeal 
from  the  Court  of  Admiralty  to  a  Court  of  Delegates. 
Lord  Tenterden  takes  a  different  view  of  this  case  from 

(a)  P.  493,  6th  edit.  (c)  1  Br.  P.  C.  102. 

(6)  4  East,  646;  1  Dow,  P.  C.         {d)  P.  613. 
299,  S.  C. 
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Enh. of PUnt,  Lord  Siowell;  he  says,  "This  decision  of  the  Court  of 
1834. 

Admiralty  is  reported  to  have  been  disapproved  of  by 

the  House  of  Lords,  who,  in  a  case  arising  out  of  it  be* 
tween  the  master  and  owners,  gave  liberty  to  the  parlies 
to  appeal  to  the  Delegates  against  the  decision.  Indeed,** 
he  adds,  "  I  am  at  a  loss  to  find  any  principle  upon  lifbich 
the  Court  of  Admiralty  could  have  held  these  bonds  to 
have  been  void  "  (a).  That  learned  writer  then  proceeds 
to  give  his  own  opinion  with  regard  to  the  validity  of 
these  stipulations  when  inserted  in  the  articles — "  It  has 
of  late  years  been  usual  to  stipulate  by  express  terms  in 
the  articles  of  agreement  signed  by  the  seamen  employed 
in  such  ships,  that,  in  case  the  ship  shall,  by  the  danger 
of  the  sea,  or  any  other  accident  whatsoever,  be  disabled 
or  lost  during  the  voyage,  so  that  she  do  not  return  to 
and  arrive  at  the  port  of  London^  the  seamen  shall  not  re- 
ceive or  claim  any  further  wages  than  the  impress  money 
paid  to  them  in  advance^  notwithstanding  the  ship  shall  at 
any  time,  before  her  being  so  disabled  or  lost,  have  broken 
bulk,  or  delivered  any  goods  at  any  port  or  place  whatso- 
ever ;  and  there  is  no  instance  of  a  claim  made  by  the  sea- 
men against  the  terms  of  this  clause  in  the  articles'*  (i). 
The  case  of  Edwards  v.  Child  (c),  was  under  the  con- 
sideration of  Lord  Tenierden  in  making  these  observa- 
tions, and  he  cites  it  as  a  case  in  which  "  Lord  Chief  Jus- 
tice Holt  is  said  to  have  decided  in  the  same  manner.** 
In  confirmation  of  the  supposed  authority  of  the  cases  of 
Buck  V.  Rowlinson  and  Edwards  v.  Child,  Lord  StaweU 
then  refers  to  a  decision  in  the  Scotch  Courts,  of  Morrisom 
V,  Hamilton  (d\  as  establishing  the  position  that  a  con* 
tract  worded  like  the  present  is  only  a  suspension  of  the 
demand,  and  not  a  limitation  of  the  right;  but  he  adds» 

(d)  Abbott  on  Shipp.  448,  5th  (b)  P.  449. 

edit.     Sec  Ld.  Stowell's  observa-  (c)  2  Vera.  727. 

tioDs  on  tliis  passage,  2  Dodg.  (d)  1  Bell's  Com.  Law  of  Scot> 

513.  land,  515;  2  Dodg.  514. 
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"  Mr.  Bell  seems  to  think  that  if  the  agreement  was  more  ^^^^^^' 
clearly  expressed,  it  would  be  held  effectual  in  ScoilandJ* 
His  Lordship  then  endeavours  to  take  off*  the  effect  of  Mr. 
BelTs  observation,  by  referring  to  the  case  of  Ross  v. 
Glasford{a)f  where,  with  reference  to  the  practice  of 
taking  such  agreements,  the  Court  declared, ''  that,  if  such 
a  practice  did  exist,  it  was  highly  to  be  disapproved  of  as 
fraught  with  inhumanity  and  destruction  to  trade,  and. 
that  it  was  high  time  that  it  should  be  corrected."  It  does 
not  appear  from  this  that  the  Scotch  Courts  would  hold 
such  agreements  unlawful,  but  merely  that  the  practice 
of  entering  into  them  was  contrary  to  good  policy,  and 
ought  to  be  corrected.     [Lord  Lyndhmrst^  C.  B. — ^The 
real  point  appears  to  me  to  be  this. — ^It  is  obvious  that  it 
was  not  the  intuition  of  the  legidature  in  passing  the  37 
Geo.  3,  that  the  word  ^*  untir'  in  the  articles  should  operate 
as  a  postponement  of  the  right  only.    Appleby  v.  Dods 
has  put  a  construction  upon  that  statute,  and  such  con- 
struction is  that  for  which  the  defendant  in  this  case  con- 
tends.   The  articles  here  are  adopted  from  those  given  in 
the  schedule  to  the  act,  and  it  is  therefore  reasonable  to 
conclude  that  the  parties  intended  them  to  bear  the  same 
construction  as  that  which  has  been  put  upon  the  form 
given  by  the  statute.    Does  not  Lord  SioweU^  in  the  case 
of  the  Jtdiana,  take  a  distinction  between  his  own  situation 
and  that  of  a  Judge  sitting  in  a  Court  of  Common  Law?] 
He  says,  '*  A  Court  of  law  works  its  way  by  short  issues 
and  confines  its  views  to  them.     A  Court  of  equity  takes 
a  more  comprehensive  view,  and  looks  to  every  connected 
circumstance  that  ought  to  influence  its  determination 
upon  the  real  justice  of  the  case.    This  Court  certainly 
does  not  claim  the  character  of  a  Court  of  gener^  equity, 
but  it  is  bound  by  its  •commission  and  constitution  to  de- 
termine the  cases  submitted  to  its  cognizance  upon  equit- 

(a)  Ibid. 
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Bxek.  of  Pleas,  able  principles  and  the  rules  of  natural  justice**  (a).  The 
disputes  between  the  Admiralty  and  common  law  Courts 
are  in  fact  of  very  long  standing,  and  led  to  the  passing 
of  the  13  JRtc.  2,  c.  5,  and  15  Ric.  2,  c.  3.  In  later 
times  the  jurisdiction  of  the  Admiralty  Courts  over  the 
contracts  for  seamen's  wages  has  been  settled  by  several 
cases.  The  Mariner^ s  case  (b),  Opy  v.  Child  (c),  Day  v. 
Searle  {d),  Anon,  (e).  The  case  of  the  Juliana  is  no  au- 
thority on  another  ground.  It  was  coram  non  judice. 
From  the  authorities  just  referred  to,  and  from  Howe  v. 
Nappier  {f)^  which  contained  a  clause  like  the  present, 
that  the  seamen  should  not  receive  their  wages  unless  the 
ship  returned  home,  it  appears  that  the  Court  of  Admiralty 
has  no  jurisdiction  over  contracts  for  wages  containing 
special  clauses,  and  that  a  prohibition  would  lie.  [Lord 
Lyndhurst,  C.  B. — The  parties  there  made  no  question  as 
to  the  jurisdiction.]  The  neglect  of  the  parties  to  insist 
upon  the  point  of  jurisdiction  cannot  give  the  Judge  cog* 
nizance. 

Comyn,  in  reply. — The  case  of  Howe  v.  Nappier  is  no 
authority,  for  no  prohibition  was  moved  for  and  the  juris- 
diction of  the  Court  was  not  disputed.  The  cases  cited  on 
the  other  side  do  not  apply,  because  no  freight  was  earned  ; 
but  here  the  cargo  reached  London^  and  was  accepted, 
and  freight  earned.  In  Cook  v.  Jennings  the  cargo  never 
reached  its  port  of  delivery.  [Lord  Lyndhurst,  C.  B. — 
That  case  turned  upon  the  terms  of  the  charterparty 
which  were  not  performed.]  In  that  case  Lawrence ,  J., 
says,  ^'  When  a  ship  is  driven  on  shore,  it  is  the  duty  of 

(o)P.  521.  from  MS.  in  Abbott  on  Shipp. 

(6)  Mod.  879.  481,  5th  edit.    See  also  the  5yi/. 

(c)  1   Salk.  31;    12  Mod.  38,  ney  case,  2  Dodg.  A.  R,  12. 

S.  C.  Nom.  Opy  v.  Adison  (e)  1  Sid.  1/9. 

(rf)2Str.968;  2  Barnard. 419.  (/)  4  Burr.  1944;  Abbott  on 

The  judgment  is  more  fully  given  Shipp.  482. 
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the  master  either  to  repair  his  ship  or  to  procure  another,  £««^  »/  i*^<». 
and  haTing  performed  the  voyage,  be  ia  then  entitled  to 
fireight.  Appleby  v.  Dodi  does  not  govern  this  case.  It 
was  decided  upon  peculiar  grounds.  The  argument  for 
the  plainti£P  is  this.  The  voyage  has  been  performed  and 
freigbt  baa  been  earned,  and  the  seaman  is  therefore  en* 
titled  to  bis  wages,  or  to  that  for  whicb  he  has  stipuhted 
instead  of  wages ;  and  although  the  cargo  was  not  brought 
hone  in  tbe  same  vessel,  yet  as  it  was  the  duty  of  the  owners 
to  forward  il,  and  tbe  duty  of  the  seaman  to  assist  in  for- 
warding it  to  its  deatination,  and  as  the  seaman  has  perform- 
ed that  duty,  be  is  entitled  to  his  recompense.  In  point  of 
aodiority  upon  the  subject,  nothing  can  be  stronger  than 
die  case  of  the  Juliana^  decided  by  one  of  tbe  most  emi- 
nent Judges  of  modem  times,  after  a  review  of  all  tbe  de- 
cisiooa^  and  after  a  full  consideration  of  the  case  of  Applet 
hjf  V.  Dod$*  The  case  of  the  Juliana  has  been  acted  upon 
in  the  Courts  of  tbe  Umiied  States,  tbe  decisions  of  wbicb 
upon  questions  of  mercandle  law,  whicb  so  frequently  oc- 
cur there,  are  well  deserving  of  attention.  [Lord  Zymf- 
hursi,  C,  B. — There  appears  to  have  been  both  before  and 
after  tbe  judgment  of  Lord  Stowell,  in  the  case  of  tbe 
JmUama,  a  variety  of  decisions  in  conformity  with  it  in  tbe 
American  Courts.  They  are  mentioned  by  Mr.  Justice 
Story,  an  extremely  able  man,  in  bis  edition  («)  of  Lord 
TemierdetCs  Treatise  on  Shipping.]  Tbe  case  oi  Johnson 
V.  iSiow  (6)  is  precisely  simibr  to  tbe  present,  and  it  was 
there  held  that  the  seaman  was  entitled  to  recover. 

Cur.  adv.  vuU- 
Tbe  judgment  of  tbe  Court  was  now  delivered  by — 


(a)  Newburyport  (U.  S.),  1810.      found  at  the  end  oftbe  present  case. 
The  whole  of  the  note  of  Mr.  Jus-  (6)  1  PeCers's  Adm.  Rep.  215 

liee  Story  on  this  subject  will  be     vide  pott,  345. 

VOL.  I*  A  A  C.  M.  R. 


340  CASES   IN   THE    EXCHEQUER^ 

E^ch,  of  Pkat,  Lord  Lyndhurst,  C.  B. — This  was  an  action  brought 
->  by  an  administratcu*  of  Jesse ,  a  mariner,  to  recover  a  sum 
Jesse  of  money  claimed  to  be  due  in  respect  of  services  on  board 
Rot.  .  the  Royalist^  on  a  whaling  adventure  to  the  South  Seas. 
By  the  articles  entered  into  and  signed  by  the  captain  and 
owner  and  crew,  it  was  stipulated  that  the  intestate  should 
receive  the  93th  share  of  the  clear  net  proceeds  of  the 
cargo,  which  should  be  procured  and  brought  in  the  said 
ship  to  London.  There  was  in  the  articles  this  stipula- 
tion, *'  That  no  one  of  the  ship's  compahy  shall  be  entitled 
to  his  share  of  the  net  proceeds  of  the  said  cargo  until  the 
arrival  of  the  said  ship  at  London^  aiid  her  said  cargo  shall 
be  there  sold  and  delivered,  and  the  money  for  the  same  ac- 
tually received  by  the  owner;  nor  unless  be  shall  have 
well  and  truly  performed  the  above-mentioned  voyage, 
according  to  the  true  intent  and  meaning  of  these  articles.** 
The  vessel  proceeded  on  the  voyage  in  the  summer  of 
1829,  and  obtained  a  considerable  quantity  of  oil ;  but,  in 
consequence  of  tempestuous  weather,  sustained  so  much 
damage,  that  on  her  arrival  at  the  island  of  Timor  a  survey 
took  place,  and,  it  being  found  to  be  impossible  to  repair  her, 
she  was  in  consequence  condemned*  The  part  of  the  cargo 
that  remained  was  shipped  to  England^  partly  by  the  way 
of  Manilla^  and  partly  by  the  way  of  Baiavia^  and  the  in- 
testate accompanied  that  part  of  the  cargo  which  proceeded 
to  Baiavia,  and  died  before  its  arrival  at  London.  The 
question  is,  under  these  circumstances,  whether  the  plain- 
tiff is  entitled  to  recover.  The  plaintiff's  right  to  recover 
depends  entirely  on  the  contract,  and  I  know  no  principle 
by  which  a  contract  entered  into  by  a  mariner  is  to  be  con- 
strued on  different  principles  from  a  contract  by  other  per- 
sons. The  stipulation  is  clear  and  distinct.  He  is  not  to 
receive  any  of  the  net  proceeds  of  the  cargo  till  after  the 
arrival,  not  of  the  cargo  only,  but  of  the  vessel  in  the  port  of 
London,  The  vessel  never  did  arrive  in  the  port  of  Xoi»- 
don^  and  we  are  of  opinion,  that,  under  this  contract,  the 
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plaintiff  19  not  entitled  to  recover.     This  is  not  the  firlBt   Eieefi  of  PUas, 

.  1834 

time  this  stipulation  has  been  made  the  subject  of  cansi-     v...,.^,^!^ 

deration  in  a  Court  of  law.   In  the  case  of  Appleby  v.  Dods        Jesbb 
the  same  question  arose*     That  was  a  voyage  from  Lon-         roy. 
don  "  for  the  ports  of  Madeira^  any  of  the  West  India 
Islands  and  Jamaica^  and  to  return  to  London"  at  monthly 
wages;  and  there  was  this  stipulation  contained  in  the 
articles,  ^'  that  no  seaman,  &c.  shall  demand  or  be  entitled 
to  his  wages,  or  any  part  thereof,  until  the  arrival  of  the 
said  ship  at  the  above-mentioned  port  of  discharge,  and 
her  cargo  delivered,  &c."    The  ship  sailed  from  Graves- 
end  with  a  full  cargo  to  Madeira  and  thence  to  Dominica, 
and  afterwards  to  Kingston,  and  the  West  Indies,  Port 
Aniomo  in  Jamaica,  and  then  proceeded  to  Martha  Bray 
in  the  same  island,  delivering  goods  and  taking  in  a  new 
cargo  at  each  port  successively,  and  freight  successively 
earned.  The  vessel  at  last  set  sail  from  Jamaica  to  London, 
but  was  lost  on  the  homeward  voyage.     It  was  cl^ar,  that, 
independently  of  any  express  stipulation,  freight  having 
been  earned  at  the  intermediate  points  to  which  I  have 
referred,  the  mariners  would  be  entitled  to  their  wages 
pro  raid,  and  the  question  was,  therefore,  whether  they 
were  entitled  to  their  wages  notwithstanding  that  dtipula- 
tion  which  was  contained  in  the  articles.     The  stipulation 
w«s  in  these  terms,  **  that  no  seaman,  &c.,  shall  demand  or 
be  entitled  to  his  wages,  or  any  part  thereof,  until  the  ar. 
rival  of  the  said  ship  at  the  above-mentioned  part  of  dis- 
charge, and  her  cargo  delivered."    Lord  Ellenborough  was 
of  opinion,  that  the  language  of  the  stipulation  was  so  ex- 
press and  precise  that  it  was  impossible  the  plaintiff  could 
maintain  the  action ;  and  thereupon  nonsuited  the  plaintiff. 
The  question  was  afterwards  brought  li)e]fore  the  Court  on  a 
motion  for  a  new  trial,  and  the  Court  cofii^rnied  the  decision 
of  tb^  Judge  at  Nisi  Prius,  being  clearly  of  opinion  that, 
unless  the  vessel  arrived  in  London,\\\e  plaintiff  could  not 
recover.      So  far  upon  the  authorities  in  Courts  of  law.. 

A  a2 


3^S  CASES  IN  THE  EXCHEQUER, 

^\^^*^*  On  the  other  side,  the  case  of  the  JuliafUi,  decided  by 
Lord  Staufell  in  1882,  is  relied  upon*     In  that  case  the 
words  were  the  same,  and  the  decision  at  variance  with 
that  of  Appleby  v.  Docb ;  but  the  learned  Judge,  in  the 
course  of  the  judgment  which  he  gave,  drew  a  distinction 
between  the  principles  by  which  Courts  of  common  law 
are  regulated,  and  those  rules  and  principles  which  regu- 
late the  decisions  in  Courts  of  Admiralty.    He  says,  '*  A 
Court  of  law  works  its  way  by  short  issues,  and  con- 
fines its  yiewB  to  thenu    A  Court  of  equity  takes  a  more 
comprehensive  view,  and  looks  to  every  connected  circum- 
stance that  ought  to  influence  its  determination  upon  the 
real  justice  of  the  case.    This  Court  certainly  does  not 
claim  the  character  of  a  Court  of  general  equity,  but  it  is 
bound  by  its  commission  and  constitution  to  determine  the 
cases  submitted  to  its  cognisance  upon  equitable  princi- 
ples, and  the  rules  of  natural  justice."    It  is  further  to  be 
observed,  that,  in  that  case,  the  learned  Judge  appears  to 
have  misapprehended  the  case  decided  by   Lord  Holt 
in  Lord  Raymond.    He  supposes  that  learned  Judge  to 
have  pronounced  these  bonds  to  be  illegal  and  invalid; 
whereas  the  true  effect  of  Lord  £{b//*«  decision  is  given  by 
Mr.  Justice  Lawrence  in  Appkby  v.  Dodsy  and  amounts 
to  no  more  than  this,  that  the  sailors  were  entitled  to  re- 
cover according  to  the  terms  of  their  contracts,  whatever 
counterclaims  there  might  be  against  them,  upon  the  bonds 
into  which  they  had  entered.     Therefore,  it  was  not  ne- 
cessary, nor  was  Lord  Holt  called  on  to  pronounce,  nor 
could  he  have  pronounced,  any  opinion  as  to  the  legality  or 
illegality  of  the  bonds.    The  learned  Judge  also  seems  to 
have  misapprehended  the  judgment  in  Appleby  v.  Dods. 
He  seems  to  consider  it  to  be  founded  on  its  being  a  West 
India  voyage;  but  it  is  dear  that  Lord  EUenborough  did 
not  enter  into  any  such  consideration.     He  sajrs,  '*  Tbe 
terms  of  the  contract  are  general,  and  include  the  present, 
case;  and  we  cannot  say,  against  the  express  contract  of 
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the  parties,  that  the  leameii  shall  recover  pro  raid,  although  Maek.  of  Fhat* 
the  ship  never  did  reach  her  port  of  discharge  named." 
The  decision  therefore  was  founded,  not  on  the  nature  of 
the  voyage,  but  on  the  express  contract  of  the  parties.  As 
tp  Bttei  V.  Rmwimsami  and  Edmards  v.  Child,  they  were 
cases  in  equity.  It  is  extremely  difficult  to  be  certain  of 
the  precise  grounds  on  which  the  Courts  proceeded,  but 
enough  appears  on  the  reports  to  justify  us  in  eoming  to 
the  conclusion  that  those  decisions  were  founded  solely  on 
equitable  principles — principles  which  have  no  application 
to  decisions  in  Courts  of  law.  We  are  of  opinion,  there- 
fore, that  this  being  a  question  agitated  and  to  be  decided 
n  a  Court  of  law,  it  must  be  decided  according  to  those 
rules  which  the  Courts  of  common  law  have  adopted 
as  applicable  to  the  construction  of  contracts.  The 
language  of  this  contract  is  clear  and  distinct,  and  the 
pbintiff  cannot  recover.  As  to  the  services  performed 
subsequent  to  the  vessel  being  sold,  not  under  the  con- 
tract, in  bringing  home  part  of  the  proceeds,  to  that  extent 
the  frfrastiff  will  be  entitled  to  recover  on  the  last  count  of 
die  declaration — ^the  amount  to  be  ascertained  by  agree- 
ment out  of  Court. 

Judgment  for  the  defendant  on  the  special  counts. 

The  following  abstract  of  the  American  decisions  on 
this  question  is  from  Mr.  Justice  Story  s  edition  of  Abbott 
an  Shipping : — 

Jttdj^filMAMicr (cited IB  IPs-  Hruction  of  K\m  clsuse,  seamen 

terirsAdni.It«p.l86)Mys,«'Itfeis8  loee  all  ekutn  to  wages  in  the  event 

Wen  vsual  to  lofcrt  a  cUmse  in  of  a  loss  ob  the  homeward  bomid 

aaaort*  articles,  'That  no  wages  voyage.    Onbehrifof  theseamea 

shall  be  dae  or  claimed  until  the  H  is  contended,  that  this  clause 

rdbmra  of  the  ship  to  her  home,  only  applies  to  wages  dependent 

and  tlie  cargo  or  baUast  delivered;'  on  the  homeward  voyage,    and 

and  It  is  contended  by  the  ship-  does  not  relate  to  wages  aatecs- 

ownarsy  that,  upon  the  true  con-  dently  earned.    On  the  first  View 
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of  this  clause,  the  construction, 
wliich  presents  itself  as  most  con- 
sistent with  the  law  of  the  United 
StateMf  and  the  justice  of  the  case, 
is,  that  the  parties  could  only  in- 
tend it  to  apply  to  the  time  and 
place  in  which  the  wages  shall  be 
legally  demandable.  But,  when 
the  clause  is  so  framed  as  to  pre- 
clude all  construction,  and  the  in- 
tent of  the  parties  is  plainly  ex- 
pressed, the  only  question  for  con- 
sideration is  the  legality  of  such  a 
stipulation. 

"  In  an  agreement  by  seamen, 
that  their^ wages  shall  depend  upon 
the  earning  of  the  freight,  con- 
formably to  the  engagements  with 
the  freighter,  there  is  nothing  in- 
consistent with  the  provisions  for 
their  regulation  and  government. 
It  is  competent  for  them  to  con- 
nect their  right  of  wages  with  the 
owners'  right  to  freight  upon  a  voy- 
age comprising  mdre  than  one  port. 
The  admission  of  the  validity  of 
this  sort  of  agreement  is  predicated 
upon  the  fedmess  of  the  transac- 
tion, and  a  full  and  fair  disclosure 
by  the  owners  to  the  seamen.  But 
the  legality  even  of  this  agreement, 
derogating  from  the  general  mari- 
time law,  was  denied  in  the  case 
of  Edwards  v.  Child,  2  Vern.  727, 
in  which  it  is  said  Lord  Holt  made 
a  similar  decision.  It  is  true,  that 
the  authority  of  this  case  has  since 
been  questioned,  and  may  be  con- 
sidered as  overruled,  so  far  as  it  re- 
strains agreements  by  which  wages 
are  made  to  depend  on  the  earning 
of  freight,  agreeably  to  the  con- 
tract of  afireightment,  but  no  far- 
ther; for  the  very  ground  on  which 
its  jbuthority  is  denied  is  the  fact, 


which  appeared  in  the  cause,  that 
the  seamen  had  received  their  share 
of  the  imprest  money,  which  was 
all  that  had  been  recdved  by  the 
shipowners  or  captain. 

"The  freight  earned  in  a  voyage 
constitutes  a  common  stock,  and 
in  the  hands  of  the  owners  is  a 
trust-fund  to  be  accounted  for  to 
those  whose  industry  produced  it 
A  clause  by  %vhich  it  should  be 
stipulated,  that  he  who  bears  the 
labour  and  hazard  of  acquiring 
the  common  stock,  shall  bear  all 
the  loss  and  not  participate  even  in 
the  wreck  of  profit,  is  not  consis- 
tent with  any  just  notion  of  co- 
partnership or  common  interest. 
It  is  wholly   incompatible  with 
every  idea  of  a  trust,  to  permit  one 
to  eat  up  the  whole  estate ;  and 
as  an  agreement  to  grant  or  cede 
it,  is  whoUy  destitute  of  all  actual, 
as  well  as  moral  or  equitable  con- 
sideration, iX'istL  nudum  pactum.  It 
is  in  its  very  nature  fraudulent  as 
to  one  of  the  parties ;  and,  with  a 
view  to  public  policy,  equally  re- 
prehensible, from  its  tendency  to 
separate    the   interest  from   the 
duty  of  sulors,  and  induce  them  to 
repair  by  embezzlement  the  loss 
which  such  an  agreement  subjects 
them  to.  I  am  therefore  of  opinion , 
that  the  only  legal  efiect  of  sach 
a  stipulation  is  to   preclude  the 
seaman  from  libelling  in  for^^n 
ports,  until  the  vessel  return  or  the 
voyage  be  ended;  that  it  is   in- 
valid to  produce  a  forfeiture   of 
wages,  and  that,  upon  sdid  prin- 
ciples of  law  and  policy,  firea^t 
must  always    be  conndered    the 
mother  of  wages;  and,  notnrtih- 
standing    any  agreement  to    the 
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contnryi  where   the    former  is 
eiraed,  the  latter  must  be  paid. 

'^From  the  elaborate  opinion  of 
the  learned  Judge,  the  foregoin^^ 
extracts  are  the  more  copiously 
made,  because  it  presents  a  strik- 
ing view  of  one  side  of  the  ques- 
tion. In/o^on  ▼.  5tfiM,  1  Peters, 
Adm.  Rep.  215,  on  the  construc- 
tioD  of  the  foDowing  clause  of  a 
sniping  paper,  ''no  officer  or 
seaman  bdonging  to  the  said  ship 
shall  demand  or  be  entitled  to  his 
wagesp  or  any  part  thereof,  until 
tke  arrival  of  the  said  ship  at  the 
aboTe-mentioned  port  of  discharge 
in  PkUadelphia,"  Judge  Peters  de- 
dded»  that  the  clause  amounted  on- 
ly to  a  stipulation,  not  to  be  en- 
^ed  to  demand  or  receiTC  pay 
meui  of  the  wages  but  in  PhUd- 
ddphia.  It  (fid  not  alter  the  sub- 
stanceof  the  contract  or  the  opera. 
tion  of  law,  but  merely  as  regard- 
ed ike  time  and  place  of  payment. 
It  was  not  a  contract  that  the  risk 
should  be  insured  on  the  arrival 
guaranteed  by  the  mariner. 

**  The  same  principle  was  decid- 
ed in  an  action  brought  by  a  mate 
to  recover  lus  wages  upon  the 
following  case: — The  shipping 
paper  contained  this  clause,  '*  No 
officer  or  seaman  shall  demand  or 
bo  entitled  to  lus  wages,  or  any 
part  thereof,  until  the  arrival  of 
said  Tcssel  at  Beverley,  or  her  port 
of  ^scharge,  and  her  cargo  deli- 
Tered.**  The  vessel  arrived  at 
Corunna^  discharged  her  cargo, 
and  thence  sailed  in  ballast  to 
Bordeaux,  where  she  took  in  a 
c«r^o  for  Guadaloupe,  and  was 
captured  on  her  passage  to  that 


island  and  condemn^.  It  was 
contended,  first,  that  no  wages 
were  due  on  account  of  the  above* 
clause,  the  vessel  never  having 
arrived  at  her  port  of  discharge; 
and,  2ndly,  that,  if  any  wages  were 
due,  they  were  due  only  to  the 
arrival  in  Ccrunna,  and  half  the 
tame  the  vessel  lay  there,  that 
bdng  the  last  port  of  discharge. 
But  the  Court  {Danot  G.  J.,  Potnej 
Bradbury,  Dawe$,  and  S.  SeweU, 
Js.)  were  of  opinion  that  the 
clause  in  the  shipping  paper  re- 
lated only  to  the  time  and  manner 
of  payment  of  the  wages,  agree- 
ably to  the  Act  of  Congress  for 
the  regulation  of  seamen  in  the 
merchants'  service,  (1  U.  S.  L. 
134— 140,  sect.  6),  which  entitles 
the  mariner  to  daam  one-thifd 
of  his  wages  at  every  port  of 
discharge,  unless  the  contrary  be 
expressly  stipulated,  and  was  not 
a  condition  precedent  to  the  re- 
covery of  wages;  and,  further, 
that  Bordeaux,  and  not  Corunna, 
must  be  considered  the  last  port 
of  discharge;  that  the  going  there 
was  without  doubt  a  measure  be- 
neficial to  the  voyage,  and  adopt- 
ed without  the  consent  of  the  ma- 
riners, and  over  which  they  had 
no  control.  The  Court  accord- 
ingly  adjudged  wages  to  the  plain- 
tiff up  to  the  arrival  of  the  vessel  at 
Bordeaux,  and  half  the  time  she 
was  there ;  and  Dana,  C.  J.,  said, 
that,  if  by  the  crafty  subtilty  of  a 
merchant  the  word  had  been  tm- 
leu  instead  of  until,  he  should  hold 
it  void  HS  against  the  seamen, 
whom  the  Court  was  bound  to 
protect  against  their  own  thought- 
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lessness  aod  iocoDBideration.  MU- 
leH  V.  Stqfkem,  Eitet,  Nov.  Tenn» 
S.  I.e.,  A.  D.  1800,  MS. 

^  But  in  a  «iriMeqiieiii  case,  on 
an  action  brongbt  by  a  mariner 
CO  recorer  wages,  the  tupping 
pq>er  contained  the  foUowing 
written  clause,  which,  before  sign- 
ing, was  expfauned  to  the  ma* 
rinen:— "And  we  do  further 
agree  and  ooaaent  to  ship  for  the 
above-mentioned  voyage  "  (whicb 
^vas  from  Salem  to  Hamlmrgh,  and 
any  other  ports  the  master  deem- 
ed it  best  to  proceed  to,  and  back 
to  Salem),  "  and  that  if  any  cap^ 
tnre  is  made  of  bM  brig  or  cai^gno, 
by  any  vessel  of  war,  or  any  per- 
sons whatsoever,  and  the  vessel  and 
cargo  condemned  or  is  restrain- 
ed from  the  owners,  then  we 
agree  that  our  wages  that  may  be 
due  to  us  shall  not  be  paid  to  ns, 
or  any  part  thereof,  by  the  owners 
of  said  brig  and  cargo,  until  they 
recover  back  said  brig  and  cutgo, 
or  receive  compensation  for  the 


same ;  and  if  not  recovered  buk^ 
nor  no  compensslion  thevefon, 
then  we  agree  to  bear  the  loss  of 
all  our  wages,  and  to  be  satisfied 
and  contented  with  notldng  mors 
from  the  owner  than  onr  month's 
advance  wiigefl»  which  we  have  re* 
oeifed."  The  brig  sailed  to  Hmi- 
hurgh,  and  there  dischargted  htt 
cargo,  and  after  tui^ng  in  another 
cargo  proceeded  to  Sunmm,  and 
there  delivtored  her  caigo^  and 
Cook  on  board  another  eaiigo,  and 
on  her  passage  to  SmUm,  was  cap- 
tured and  condemned,  ttMl  no 
compentotion  ever  received  by 
Uie  owner.  The  coigo  was  in- 
sured to  its  full  value,  and  the 
brig  to  two-thirds  of  her  vaiu^ 
which  insurance  had  lieen  pmd, 
but  the  freigtit  was  not  inswad. 
The  Court  were  of  opinion  tiiat 
the  plaintiff  was  not  entitled  te 
recover.  Goodridge  v.  Pm^o^jt, 
&c.,  Eteex,  AprU  Term,  S.  1.  C, 
A.  D.  1803,  MS." 
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IN  THE  EXCHEQUER  CHAMBER. 


Abraham  Henry  Chambers^  the  Elder,  v.  Bernasconi 
and  Others. 

(/ft  Error  from  the  Court  of  Exchequer.) 

JbiRROR  on  a  bill  of  exceptknis. — This  was  an  action  DepoaUmis  ii( 
otasmttymt  for  money  had  and  receiYed,  brought  by  the  ^esMs  uken* 
plaintiff  against  his  assignees  to  try  the  Yalidity  of  a  com-  ^J^^^"^,^^,;, 
mission  of  bankrupt  issued  against  him.    The  defendants  mpt  on  the 
pleaded  the  general  issue.    The  cause  was  first  tried  be^  ^'^on.and 
fore  Lord  Lgndhurei,  C  B.,  at  the  Middle$ex  Sittings,  f^^by'^fhe 
after  HUartf  Terra,  18S1,  when  the  phuntiff  obtained  a  ai^gnecs  after- 
Yerdict.     The  Court  of  Exchequer  haYing   afterwards  edpunuantto 
grsnted  a  new  trial  (a),  the  case  was  again  tried  be-  c/i6, 8.'96/are 
fore  Lord  Ltfndhurst,  C.  B.,  at  the  Middkeex  Sittuigs.  ^^^^, 
after  last  HUary  Term,  when  it  was  proYed  that  the  de«  guntt  the  u- 
fendants  were  assignees  of  the  estate  and  effects  of  the  undeTthe  com- 
plaintiff  and  il.£f.CAamA^«,  the  younger,  under  a  com-  J^jSTbrou^i 
mission  of  bankrupt  issued  against  them  on  the  19th  of  ^x  ^  ^"^* 

nipt  agaiDft 

Naeember^  18S5.    The  material  question  at  the  trial  waps,  such 


whether  the  plaintiff  had  committed  an  act  of  bankruptcy,  of'dLputingthe 
and  that  principally  depended  upon  the  place  where  the  ^^^^[[j?^  ** 

By  the  coune 
of  the  oflke  of 
die  sheriff  of  M.  the  officer  making  an  arrest  was  required  to  make  a  vetBtn  in  writing,  signed 
by  bim,  of  the  arrest,  and  of  the  place  where  the  arrest  took  place.  A  writ  having  been  deli- 
vered to  W,y  a  nheriiTs  tffflcer,  to  arrest  A,  B,,  tV,  arrested  him  accordingly,  and  made  the  fol- 
bmiBgr  wtunk :— <*9tb  Nooember,  182^,  anested  J.  B,  in  Simih  JToAm  Streetj  at  the  suit  of 
IF.  B,,"  which  return  was  signed  by  the  officer  and  sent  by  him  to  the  sheri£f*s  office  on  the  execu> 
tkm  of  the  writ,  and  was  then  filed  with  the  writ  acoordnig  to  the  coune  of  the  office.  The  writ 
«ad  certificate  were  produced  by  the  under-sheriff  at  the  trial : — HeU^  that  in  an  action  brought 
by  jt.  S.  against  a  third  party,  the  eerdficate  was  not  admissible  after  the  death  of  the  officer  to  prore 
Che  pliwe  where  the  arrest  was  made. 

(a)  FMfelCr.ficJ.461. 
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Exek.  Ckamber,  plaintiff  was  arrested  on  the  9th  o(  November,  1825;  whe- 
^  \^  '  ^  ther  at  the  plaintiff's  residence  at  Paddington,  or  in  South 
Chambers     Molton-streei ;  the  alleged  act  of  bankruptcy  being  the 

Bern AscoN I.  peeping  house  by  the  plaintiff  and  denying  himself  to  his 
creditors  at  his  residence  at  Paddington.  The  bill  of  ex- 
ceptions stated,  that,  to  prove  that  the  arrest  had  taken 
place  at  Paddington,  one  Thomas  Brett  was  called  as  a 
witness  for  the  defendants^  and  that  he  stated  that  in  the 
year  1825  he  was  assistant  to  Thomas  Wright,  who  was 
then  one  of  the  officers  of  the  sheriffs  of  Middlesex,  but 
who  had  since  died ;  that  he  and  Wright  arrested  the 
plaintiff  by  virtue  of  a  warrant  from  the  sheriff  of  3fi<Ufe- 
sex  on  the  9th  of  November,  1825,  and  that  to  the  best  of 
his  belief  such  arrest  took  place  at  the  plaintifTs  cottage  at 
Paddington,  The  exceptions  then  stated  that  the  plain- 
tiff's counsel,  for  the  purpose  of  shewing  that  the  arrest 
of  the  plaintiff  was  made  at  an  office  in  South  Motion- 
street,  tendered  in  evidence  certain  depositions  of  one 
Fletcher,  a  late  clerk  of  the  plaintiff's,  but  who  was  proved 
to  have  since  died,  and  also  of  Wright,  the  sheriff's  officer, 
taken  before  the  commissioners  of  bankrupt  at  BasinghaU- 
street,  on  the  opening  of  the  commission  on  the  19th  of 
November,  1825,  which  depositions  stated  the  arrest  of  the 
plaintiff  to  have  taken  place  on  the  9th  o(  November,  1825, 
at  an  office  in  South  Molton^street,  and  which  depositions 
had  been  duly  entered  of  record  by  the  defendants  as  as- 
signees, under  and  by  virtue  of  the  6  Geo.  4,  c.  16, 
s.  96.  That  the  defendants'  counsel  objected  to  the  ad- 
missibility of  the  depositions,  and  that  the  learned  Lord 
Chief  Baron  refused  to  receive  the  evidence.  The  ex- 
ceptions further  stated  that  Mr.  Burchell,  the  under- 
sheriff  of  Middlesex,  was  called,  and  that  he  proved  that 
it  was  part  of  the  course  of  the  office  of  the  sheriff  of  3/tc/- 
dlesex  to  require  a  return  in  writing  of  the  arrest,  and  of 
the  place  where  the  arrest  is  made,  under  the  hand  of  the 
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sIieriflTs  officer  making  tbe  arrest;  that  the  certificate  of  Exeh.  chamber, 

,  1834. 

arrest  after  mentioned  was  annexed  to  a  writ  issued  the  ^ 

8th  of  November,  1825;  at  the  suit  of  one  WilUam  Brere-  Chambbm 
/o«,  against  the  said  plaintifi^  and  A.  H.  Chambers,  the  Bernascomi. 
younger,  and  that  Wright  was  tbe  officer  who  had  the 
execution  of  that  writ;  and  that  he,  the  under-sherifF, 
could  not  return  a  defendant  not  arrested  when  he 
had  got  a  certificate  of  arrest  from  the  officer,  and  that 
these  certificates  were  the  papers  on  which  the  sheriff 
acted  in  making  the  return.  Mr.  Burchell  then  produced 
the  writ  and  the  certificate  of  Wright  annexed  thereto, 
which  he  stated  was  returned  by  Wright  after  the  execu- 
tion of  the  writ,  and  was  written  and  signed  by  him.  The 
certificate  was  as  follows : — 


"  9th  Nov.  1825.— Arrested  Abraham  Henry  Cham- 
berSf  the  elder,  only,  in  South  Molton-street,  at  the  suit  of 
mmam  Brereton.  „  j,^^^^  Wright^ 

Tbe  Lord  Chief  Baron  having  refused  to  receive  the 
osrtificate  as  well  as  the  depositions  in  evidence,  the  de- 
fendants obtained  a  verdict.  A  bill  of  exceptions  was  ten- 
dered to  the  learned  Lord  Chief  Baron  on  his  rejecting 
this  evidence,  and  was  accordingly  sealed  by  him,  and  the 
exceptions  came  before  this  Court  for  argument  in  the  va- 
cation after  last  Easter  Term. 

The  Attomey^General  for  the  plaintiff. — The  first 
question  is,  whether  the  depositions  offered  in  evidence  by 
the  plaintiff  ought  not  to  have  been  admitted.  The  act  of 
bankruptcy  set  up  by  the  defendants  was  supposed  to  have 
been  committed  at  Paddington  on  the  9th  of  November, 
when  and  where  the  defendant  was  alleged  to  have  been 
arrested.     The   depositions  in   question  were  offered  in 
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Bxeh.  Chamber,  eTid^nce  for  the  purpose  of  shewing  that  the  arrest  in 
v,.,..,^,^J.^  fact  took  place  in  South  MoUon-streetf  and  if  so,  no  act 
Chambers      of  bankruptcy  was  committed,  as  the  alleged  act  of  bank- 

BERNincoNi.  ruptcy  was  the  keeping  house  at  the  plaintiff's  residence  at 
Paddington  on  that  day.  There  had  been  a  former  arreat 
of  the  plaintiff  at  his  house  at  Paddington  after  his  having 
been  denied  to  the  officers,  which,  it  is  admitted,  was  a 
good  act  of  bankruptcy ;  but  that  being  on  the  7th  of  June^ 
18S5,  and  consequently  before  the  1st  of  September  in  thai 
year,  when  the  6  Geo.  4,  came  into  operation,  would  not 
support  a  commission  issued  after  diat  time,  according  to 
the  case  of  Maggs  ▼.  Hunt  (a).  It  therefore  became  ne- 
cessary to  prove  an  act  of  bankruptcy  after  that  period. 
It  is  found  that  the  depositions  were  duly  taken  before  the 
commissioners  on  the  opening  of  the  commission.  The 
witnesses  were  therefore  judicially  examined :  they  were 
also  proved  to  have  since  died,  and  consequently  could  not 
be  called.  It  is  contended,  therefore,  that  these  deposi- 
tions were  evidence  against  the  assignees  acting  under  the 
commission.  By  the  5  Geo.  2,  c.  30,  s.  41,  it  is  provided, 
that,  upon  petition  to  the  Lord  Chancellor,  the  depositions 
taken  before  the  commissioners  of  bankrupts  may  be  entered 
of  record;  and  in  case  of  the  death  of  the  witnesses  prov- 
ing the  bankruptcy,  or  in  case  the  commission,  deporitions, 
proceedings,  or  other  matters  or  things  shall  be  lost  or 
mislaid,  a  true  copy  of  the  record  of  such  depositions  and 
proceedings,  or  other  matters  or  things,  shall  and  may 
upon  all  occasions  be  given  in  evidence  to  prove  such  com- 
missions, and  the  bankruptcy  of  the  persons  against  whom 
such  commissions  shall  have  been  awarded,  or  other  mat- 
ters or  things ;  and  it  has  been  decided,  that  the  depositioos 
of  the  act  of  bankruptcy  when  recorded  according  to  that 
act,  are  evidence  in  an  action  at  law  to  prove  the  precne 

(a)  4  Bing.  212. 
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Uroe  when  the   act  of  bankruptcy   was   committed,   if  BMek-Oamitr, 
Specified  therein.     Janson  ▼.  fVUUon  (a).     The  recent  - 

statute  of  the  6  Geo.  4,  c.  16,  makes  the  depositions  evi-  CBAMBsaa 
dence  for  the  assignees  in  certain  cases  (6).  The  95th  BsBVAtcoiin 
section  empowers  the  Lord  Chancellor  to  appoint  an  offi- 
cer to  inroll  the  proceedings  in  bankruptcy ;  and  section 
96  provides,  that  the  proceedings  may  be  inrolled  on  pe- 
tition to  the  Lord  Chancellor ;  but  that  act  omits  to  make 
the  depositionB  of  deceased  witnesses  evidence,  as  they 
had  been  by  the  41st  section  of  the  5  Geo.  S,  c«90,  and 
when  the  assignees  offered  these  depositions  in  evidence 
on  the  trial  of  the  case  of  Bemoiconi  and  Others  v.  Fare-- 
brother  J  Lord  Tenierden  rejected  them,  and  the  act  of  the 
2  &  S  WiU.  4,  c.  114,  8.  7,  was  passed  to  supply  the 
omission.  It  does  not  appear  that  there  has  ever  been 
any  act  of  Parliament  which  has  made  these  depositions 
evidence  against  the  assignees ;  but  that,  it  is  contended, 
was  unnecessary,  as  by  therules  of  the  com  monlaw  they 
must  always  have  been  evidence  against  them.  They  are 
the  title  deeds  as  it  were  under  which  the  assignees  claim. 
It  is  found  that  the  depositions  were  duly  taken  for  the 
purpose  of  proving  this  act  of  bankruptcy,  and  for  the 
purpose  of  making  out  the  commission.  The  depositions 
were  taken  in  the  course  of  a  judicial  proceedbg  had  by 
the  petitioning  creditors,  with  whom  the  assignees  when 
appointed  must  be  taken  to  be  priiies.  The  rule  is,  that 
where  depositions  are  taken  in  a  judicial  proceeding,  to 
wiiich  the  person  against  whom  they  are  offered  in  evi- 
dence, or  the  person  under  whom  he  claims,  is  a  party,  such 
deporitions  are  admissible  in  evidence  against  him,  because 
an  opportunity  is  afforded  of  cross-examining  the  wit- 
nesses. [Taunton^  J. — ^What  opportunity  had  the  assig* 
nees  to  cross-examine  the  witnesses  at  a  meeting  which  is 

(a)  1  Dougku,  257.  {h)  Vide,  s.  92. 
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Bxek.  Chamber,  strictly  private,  as  all  meetings  for  opening  a  commission  and 

^  '   ^    declaring  a  party  a  bankrupt  always  are.]  The  witnesses  are 

Chambers     brought  forward  by  the  creditors  to  support  the  commis- 

BESMAtcoMi.    sion,  under  which  the  defendants  are  acting  as  assignees. 
[Taunton,  J. — The  witnesses  are  supposed  to  be  produced 
by  the  petitioning  creditor,  who  is  often  in  an  interest 
adverse  to  that  of  the  assignees  afterwards  appointed.] 
If  the  assignees  when  appointed  agree  to  take  the  office, 
and  to  rely  on  the  act  of  bankruptcy  adduced  in  support  of 
the  commission,  they  attorn  as  it  were  to  the  commission, 
and  they  are  in  the  same  situation  as  the  petitioning  credi- 
tor.    But,  further,  these  defendants  have  actually  inroUed 
these  depositions  of  record.     It  is  found  that  they  are  not 
only  duly  taken  but  duly  inrolled.     That  is  an  adoption  of 
them  by  the  assignees,  by  which  they  give  them  authenti- 
city.    Supposing  these  defendants  had  said  the  deposi- 
tions are  true  and  may  be  relied  on,  that  would  have  made 
them  admissible.     Then  the  inrolment  is  a  stronger  act 
of  recognition.     It  is  said  by  Mr.  Starkie  in  his  learned 
Treatise  on  Evidence  (a), ''  that  depositions  of  witnesses, 
though   made  under  the  sanction  of  an  oath,  are  not  in 
general  evidence  as  to  the  facts  which  they  contain,  unless 
the  party  to  be  affected  by  them,  has  cross-examined  the 
deponents,  or  has  been  legally  called  on,  and  had  the  op- 
portunity to  do  so  :*'  he  then  proceeds  to  give  the  different 
tests,  one  of  which  is,  that  the  party  against  whom  the  de- 
positions are  proposed  to  be  used  was  a  party  to  the  pro- 
ceeding in  which  they  were  taken.     He  further  says  in 
page  ^68,   ''Depositions  in  a  former  cause  cannot,  in 
.     general,  be  read  against  one  who  does  not  claim  under  the 
party  with   whom  such  depositions  were   taken ;   but  in 
equity,  if  a  legatee  bring  a  bill  against  the  executor  and 
prove  assets,  it  is  said  that  another  legatee,  though  no 

(a)  1  Stai  k.  on  Et.  264, 2Dd  Ed. 
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party>  may  have  the  benefit  of  those  depositions;  at  law  Exeh.  Chamber, 
they  may  be  read  where  the  defendant  claims  in  privity  '  ^ 

with  the  defendant  in  the  former  suit.*'  Here>  it  is  con-  Chambers 
tended  that  the  assignees  claim  in  privity  with  those  who  BsRNAscoMr. 
brought  forward  the  witnesses  in  support  of  the  commis- 
sion, and  if  that  be  so,  the  depositions  ought  to  have  been 
received;  and  besides,  in  this  case,  the  assignees  have 
themselves  inrolled  the  depositions,  and  so  given  them  au- 
thenticity/ 

Secondly,  the  written  certificate  of  the  ofltcer,  made  by  him 
at  the  time  of  the  arrest,  in  the  course  of  his  office,  and  ac- 
cording to  his  duty,  and  returned  by  him  to  the  sheriff's  of- 
fice, from  whence  it  was  produced  by  the  under-sheriff  at  the 
trial,  was  admissible  in  evidence  after  the  death  of  the  officer. 
This  certificate  was  sought  to  be  given  in  evidence  for  two 
purpo8es,^r«/,  to  prove  the  fad  of  arrest;  and,  secondly, 
the  place  where  the  arrest  took  place.  In  the  first  place 
it  was  evidence  of  the  fact  of  arrest  on  three  grounds: 
Jirsi,  it  was  a  written  declaration,  signed  by  the  party 
making  it,  and  against  his  interest ;  secondly,  it  was  an 
entry  made  in  the  course  of  office,  and  according  to  the 
duty  of  the  party  making  it ;  and,  thirdly,  it  was  an  entry 
made  at  the  time,  by  a  person  peculiarly  cognizant  of  the 
fact,  and  having  no  interest  to  misrepresent  the  truth. 
According  to  the  cases  it  would  have  been  clearly  admissi- 
ble if  it  had  been  an  acknowledgment  of  the  receipt  of 
money  or  of  goods ;  and  this  is  admissible  for  a  similar 
reason ;  for  it  is  an  acknowledgment  of  having  the  plaintiff's 
body  in  his  custody :  the  sheriff  could  not  afterwards  say 
that  he  had  him  not,  or  return  non  est  inventus.  There  is 
no  difierence  in  principle  between  acknowledging  the  re- 
ceipt of  money  and  this  acknowledgment.  They  are  both 
equally  against  the  interest  of  the  party  making  it.  But, 
even  taking  it  that  the  officer  had  no  interest  either  way, 
this  is  an  entry  made  by.a;per$K>n  cognizant  of  the  fact, 
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^^h^!V*^'  having  no  motive  to  misrepresenty  and  who  makes  the 
-»    entry  in  the  course  of  his  office  and  in  the  discharge  of  his 
Chambem     dutVf  and  it  is  therefore  evidence  after  his  death.    This 
BBRMAacoMi*  rule  has  been  established  by  a  variety  of  decisions^  but 
particularly  by  the  recent  decision  in  the  case  of  Dor  d. 
PaUeshail  v.  Turford{a).    It  was  in  that  case  proved  that 
it  was  the  usual  course  of  practice  in  Mr.  Paiieshalls  of- 
fice for  the  clerks  to  serve  notices  to  quit  on  tenants,  and 
to  indorse  on  duplicates  of  such  notices  the  fact  and  time 
of  service;  and,  on  one  occasion,  that  Mr.  PatteshaU  him- 
self prepared  a  notice  to  quit  to  serve  on  a  tenant,  and 
took  it  out  with  him  together  with  twenty  other  notices 
prepared  at  the  same  time,  and  returned  to  his  office  in  the 
evening,  having  indorsed  on  the  duplicate  of  each  notice  a 
memorandum  of  his  having  delivered  it  to  the  tenant. 
Two  of  the  notices  were  proved  to  have  been  delivered  by 
him  on  that  occasion*    On  the  trial  of  an  ejectment  after 
Mr.  Paiieshairs  death,  lAiiledate,  J.,  admitted  the  in- 
dorsement to  be  read  in  evidence  to  prove  the  service  of 
the  third  notice,  and  the  Court  of  King's  Bench  afterwarda 
affirmed  the  ruling  of  the  learned  Judge,  and  held  that  die 
indorsement  was  admissible  in  evidence  to  prove  the  ser- 
vice of  the  third  notice.    Assuming,  then,  that  the  certifi- 
cate was  admissible  to  prove  the  fact  of  arreat,  the  next 
question  is,  was  it  admissible  to  prove  the  place  where  the 
arrest  took  place.    The  rule  is,  that  where  there  is  an 
entry  made  by  a  deceased  person,  which,  on  the  ground  of 
its  being  an  entry  against  the  interest  of  the  party  making 
it,  may  be  read  m  evidence,  such  entry  is  evidence  of  all  the 
collateral  circumstances  mentioned  in  it,  naturally  connect- 
ed with  the  subject  matter  of  the  entry.  To  narrow  it  to  ao 
much  only  of  what  is  contained  in  the  entry,  as  is  againat  the 
interest  of  the  party  making  the  entry,  would  be  to  firitter 

(a)  3  B.  ft  Adol  890. 
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away  the  rule  altogether.    Tbus^  in  the  case  of  stewards'  Bxeh.  Chamber, 

I8.S4 

books,  the  receipt  of  the  money,  which  is  the  direct  fact  which  '  ^ 

makes  the  entry  etidence,  is  not  in  general  in  dispute;  but     Chambeks 
they  are  offered  for  the  collateral  circumstances  which  they   berhabcomi. 
tend  to  prove,  as  the  payment  of  a  quit  rent,  to  shew  the 
estate  the  party  paying  had  in  the  land.    [Taunton,  J. — 
There  was  a  case  which  was  tried  at  Monmouth,  Doe  d. 
Powell  V.  Hill,  which  is  in  confirmation  of  that  observa- 
tion.    The  books  of  a  steward  were  produced  to  prove  the 
payment  of  rents  by  tenants  within  a  certain  district.    I 
contended  that  they  could  only  be  received  to  prove  the 
&ct  of  payment  and  receipt  of  rent;  but  Chief  Baron 
Richards  held  that  he  could  not  divide  the  evidence  or 
split  the  entry  into  two,  and  that  if  it  was  evidence  for  one 
purpose  it  was  evidence  for  the  other.]      Entries  are 
scarcely  ever  produced  with  reference  to  the  principal  ob- 
ject for  which  they  have  originally  been  made.  In  Higham 
V.  Ridgtoay  (a),  the  entry  in  the  surgeon's  books  was  re- 
ceived to  shew  the  time  of  the  birth,  and  not  to  prove  the 
payment  for  the  attendance  on  the  mother.    For  the  same 
reason,  would  not  the  entry  have  been  receivable  to  prove 
theplace  of  the  birth,  had  that  been  mentioned  in  it  and  be- 
come material,  which  it  might  have  been;  as  for  the  purpose 
of  shewing  the  eligibility  to  a  fellowship,  or  to  the  freedom 
of  a  corporation,  or  the  like  ?    It  is  submitted  that  it  clearly 
woiuld.  This  certificate  was  admissible  to  prove  the  place  of 
arrest,  on  the  ground  also  of  its  being  an  entry  made  by  the 
officer  in  the  course  of  his  employment,  and  according  to 
his  duty.   It  was  proved  to  be  part  of  the  duty  of  the  bailiff 
making  an  arrest  to  return  to  the  sheriff's  oflSce  a  certificate 
of  the  arrest  having  been  made,  and  of  the  place  where  it 
was  made. '  It  may  be  most  material  to  know  the  particular 
pla<»  "Within  the  bailiwick  where  the  arrest  took  place,  as 
when  it  is  made  within  a  liberty •  It  is  the  duty  of  the  bailiff 

(a)  10  East,  109. 
YOL,.    I.  B  B  C.  M.  R. 
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Bteh,  ChamUr,  toobey  the  orders  of  the  sherifF.  and  the  orders  of  the  sher- 
1834. 

^    iff  are»  that  he  is  to  return  the  arrest  and  the  place  where 

CHAMBERt  it  was  made.  Here  Wright^  the  officer^  has  made  his  re- 
BsaNAicoMi.  turn  pursuant  to  those  orders.  Then,  is  not  this  a  return 
made  by  him  in  the  discharge  of  his  duty  ?  If  this  is  ad* 
missible  to  prove  the  time  of  arrest,  it  is  difficult  to  see 
how  it  was  not  admissible  also  to  prove  the  place  of  arrest 
That  it  is  admissible  to  prove  the  former,  Doey.  Roison 
is  in  principle  an  authority  in  point.  [Tindal^  C.  J. — Why 
is  the  place  material?  The  sheriff  is  not  bound  to  return 
the  place:  he  is  only  bound  to  return  that  he  has  the  body 
ready.]  It  is  clearly  evidence  as  to  the  time  of  the  arrest, 
and  if  so,  it  is  submitted  that  it  is  evidence  as  to  the  place 
also ;  it  is  part  of  the  same  entry,  and  cannot  be  split  into 
two  parts.  Besides,  this  is  an  entry  made  by  a  party  cog* 
nisant  of  the  fact  in  die  course  of  his  employment  and  ac- 
cording to  his  duty,  having  no  motive  to  misrepresent  the 
truth,  and  made  either  against  his  interest,  or  without  inter- 
est on  the  subject.  In  Price  v.  Lord  Tarrington  (a),  which 
was  an  action  for  beer  sold  and  delivered,  the  evidence  to 
prove  the  delivery  was,  that  the  usual  course  of  the  plain* 
tiff's  dealing  was  for  the  draymen  to  give  an  account  to  the 
plaintiff's  clerk  of  the  beer  they  had  delivered  out,  which 
he  set  down  in  a  book  kept  for  that  purpose,  which  the  drsy* 
men  signed;  and  it  was  held  on  proof  that  the  drajrman  was 
dead,  and  that  the  signature  to  the  book  was  his  signature 
— that  the  entry  was  admissible  to  prove  the  delivery  of  the 
beer.  So,  in  Hagedom  v.  Reid  (6),  which  was  cited  and  re* 
cognised  by  Parke^  J.,  in  Doe  v.  Turford^  it  was  held  that 
a  memorandum  of  the  deceased  clerk  of  a  merchant  in  a 
letter*book,  stating  that  a  licence  had  been  sent  off  by 
post,  was  admissible  in  evidence  to  shew  that  the  Ucenoe 
had  been  sent,  on  proof  that  it  was  the  usual  course  of 
business  in  the  merchant's  counting-house  that  the  clerk 

(a)  1  Salk.  286.  (6)  3  Campb.  379. 
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who  copies  any  licence  in  the  letter-book  sends  it  off  by  B»ck.  Chamber, 
posty  and  makes  a  memorandum  on  the  copy  of  his  having     ^         '  ^ 
done  so.     So,  in  Champneys  v.Pecit(a),  which  is  a  still      CuAMBsui 
stronger  case,  it  was  held  that  an  attorney's  biU,  indorsed    besnabconi. 
"  March  4»  1815,  delivered  a  copy  to  C.D.^*  which  in* 
dorsement  was  proved  to  be  in  the  handwriting  of  a  de-* 
ceased  clerk  of  the  plaintiff  whose  duty  it  was  to  de- 
liver a  copy  of  the  bill,  and  proved  to  have  existed   at 
the  time  of  the  date,  was  evidence  to  prove  the  delivery 
of  the  bill     In  Priit  v.  Fairdongh  (6),  an  entry  by  a  de- 
ceased clerk  of  the  plaintiff  in  a  letter-book,  profetsfaig  to 
be  a  copy  of  a  letter  of  the  same  date  from  the  plaintiff  to 
the  defendants,  was  held  good  secondary  evidence  of  the 
contents  of  the  letter,  on  proof  that,  according  to  the  plain- 
tiff's course  of  business,  the  letters  which  he  wrote  were 
copied  by  this  derk,  and  then  sent  off  by  post;  and  that, 
in  other  instances,  the  copies  so  made  by  this  clerk  bad 
been  compared  with  the  originals,  and  always  found  cor- 
rect.    In  Warren  d.  Webb  v.  GreeimUe{e)f  on  which  the 
case  of  Doe  v.  Robsan  afterwards  proceeded,  entries  of 
the  charges  made  in  an  attorney's  book  were  admitted  to 
riiew  the  surrender  of  a  Hfe  estate,  in  order  to  support  a 
subsequent  recovery.     Doe  v.  Robson  (d),  is  a  very  strong 
case  in  favour  of  the  plaintiff.  There  the  question  was,  when 
a  particular  lease,  purporting  on  the  face  of  it  to  take  effect 
in  reversion,  vie.  from  a  future  day,  was  actually  granted ; 
mm  the  power  under  which  the  lessor  assumed  to  demise, 
irsu  to  grant  a  lease  to  take  effect  in  possession  only; 
jusd  entries  of  charges  in  an  attorney's  book,  which  were 
shewn  to  have  been  paid,  were  admitted  to  shew  that  it 
was  not  really  executed  till  after  its  date,  and  after  the 
day  named  in  the  lease  from  which  it  was  to  take  effect. 
Lord  EUfnborough  there  saysi  **  the  ground  upon  which 
f bia  evidence  has  been  received  is,  that  there  is  a  total  ab- 

Ca>    1  Sterk.  N.P.  C.  404.  (c)  Stra.  1129. 

(^>   2G^p.d06.  (flf)  16£88t,d2. 
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EMeh.  CKamUr,  gence  of  interest  in  the  persons  making  the  entries  to  per- 

^  '  >     vert  the  fact,  and  at  the  same  time  a  competency  in  them 

Chambers     to  know  it.'*    Mr.  Siorkie^  in  his  excellent  Treatise  on 

BERNAscoNr.  Evidence  (a),  says,  "  it  may  however  be  observed,  that  the 
consideration  that  the  entry  was  made  in  the  course  of 
discharging  a  professional  or  official  duty,  or  even  in  the 
ordinary  course  of  business  in  which  the  party  was  en- 
gaged, seems,  both  in  reason  and  upon  the  authorities,  to 
afford  a  much  safer  warrant  for  giving  credit  to  such  evi- 
dence, than  is  supplied  by  the  consideration  that  the  en- 
try or  declaration  might  possibly  have  been  used  to  the 
prejudice  of  the  party,  and  in  many  instances  the  doctrine 
of  admissibility  on  that  ground  has  been  pushed  to  an  ex- 
traordinary, if  not  untenable,  extent;"  and  he  adds,  that 
Lord  EUenborbugh,  in  Doe  v.  Robson^  **  lays  no  stress  on 
the  fact  that  it  appeared  that  the  charges  had  been  paid;" 
but  on  the  ground  of  there  being  a  total  absence  of  in- 
terest to  pervert  the  fact,  and  a  competency  to  know  it. 
In  Doe  V.  Turford,  before  cited.  Lord  Tetderden  puts  the 
admissibility  on  the  ground  of  its  being  an  entry  made  by 
a  person  in  the  discharge  of  his  duty.  He  says,  **  the  in- 
dorsement having  been  made  in  the  discharge  of  his  duty, 
was,  according  to  the  authorities  cited,  admissible  evi- 
dence of  the  fact  of  the  service  of  the  original.**  [  TindiU, 
C.  J. — Has  not  the  clerk  an  interest  in  saying  that  be  has 
done  his  duty?  It  may  blind  the  eyes  of  his  employers.] 
The  entry  cannot  be  used  whilst  he  lives.  Unless  he  dies 
it  cannot  be  of  the  least  avail.  The  leaning  of  the 
Courts  at  present  is  to  make  evidence  admissible  to  the 
jury,  and  to  let  them  judge  of  the  degree  of  credit  to 
which  it  is  entitled. 

Sir  James  Scarlett,  contri. — It  has  been  contended,  in 
the  first  place,  that  certain  depositions  taken  before  the 
commissioners  of  bankrupt  on  the  opening  of  theoom- 
mission  are  evidence  ;^W,  on  the  ground  of  its  being 

(a)  Vol.  1,  p.  298. 


TRINITY  TERMi  4  WILL.  IV.  369 

a  judicial  proceeding,  and  of  there  having  been  an  oppor-  ^<f^  Chamber, 
tunity  afforded  of  cross-examining  the  witnesses;  and^  ^ 

secondly,  on  the  ground  of  there  being  some  supposed  pri-  Chambers 
vity  between  the  assignees  and  the  petitioning  creditor  who  Bern abooni. 
brought  forward  those  witnesses.  The  first  position  was 
answered  by  Mr.  Justice  Taunton^  who  observed  that  a 
party  is  always  declared  a  bankrupt  at  a  private  meeting, 
at  which  the  commissioners  and  the  solicitor  to  the  com- 
mission are  alone  present,  and  where  therefore  the  de- 
fendants, the  assignees  afterwards  appointed,  could  have 
had  no  opportunity  of  cross-examining  the  witnesses. 
But  it  is  then  said  that  they  are  evidence,  on  the 
ground  of  there  being  a  privity  existing  between  the 
assignees  and  the  petitioning  creditors  who  issued  the 
commission,  and  who  produced  the  witnesses  to  prove  the 
act  of  bankruptcy  on  the  opening  of  the  commission.  But 
no  such  privity  exists.  The  assignees,  who  are  afterwards 
elected,  are  often  in  adverse  interests  to  the  parties  who 
sue  out  the  commission ;  and  is  it  to  be  said  that  the  as- 
signees, who  are  not  only  not  friendly,  but  in  direct  hosti- 
lity to  the  party  and  the  attorney  who  issued  the  com- 
mission, shall  be  bound  as  privies?  For  the  purpose  of 
supporting  the  commission,  the  act  of  bankruptcy  is  most 
commonly  proved  by  other  witnesses  than  those  who  are 
brought  forward  at  the  opening  of  the  commission.  If 
the  assignees  could  only  have  established  their  title  as  as- 
signees by  this  evidence  alone,  there  might  be  some 
ground  for  saying  that  the  depositions  were  evidence 
against  them;  but  as  the  assignees  were  at  liberty  to  prove 
the  act  of  bankruptcy  by  other  means,  and  the  depositions 
are  produced  to  impugn  the  commission^  which  they  were 
taken  to  support,  surely  the  assignees  are  at  liberty  to  re- 
pudiate all  privity  with  those  who  adduced  the  witnesses. 
The  common  notion  of  a  privity  is,  where  a  person  is  a 
party  to  the  same  contract  or  claims  an  interest  in  the  same 
estate;  but  here  no  estate  or  interest  is  claimed  under 
any  assignment  founded  on  this  particuU^r  act  of  bank- 
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B^eh.  CkamUr,  ruptcv.    If  it  could  have  been  contended  that  these  de- 
1834.  . 

positions  were  the  only  evidence  to  prove  the  act  of 

bankruptcy^  they  might  have  been  admissible  against  the 
assignees. 

It  is  also  ^contended  that  these  depositions  are  evi- 
dence^ because  they  have  been  inrolled  by  the  assig- 
nees.   But  although  the  assignees  under  the  provisions 
of  the  96th  section  of  the  6  Oeo*  4  have  caused  these 
depositions  to  be  inrolled«  is   there  any  authority  for 
saying  that  all  which,  the  assignees  inrol  in  compliance 
with  their  duty  is  evidence  against  them  ?    IPaiteson,  J. 
— The  96th  section,  which  enacts  that  no  commission  of 
bankrupt  or  adjudication  of  the  commissioners  shall  be 
received  in  evidencci  unless  they  shall  have  been  entered 
of  record,  and  that  the  Lord  Chancellor  may»  on  petition 
or  application  of  any  party  interested,  direct  that  the 
depositions  or  other  matters  relating  to  the  commission 
of  bankruptcy  shall  be  entered  of  record,  does  not  make 
it  imperative  on  the  assignees  or  any  other  party  to  cause 
them  to  be  inrolled,  but  only  says  that  they  shall  not  be 
received  in  evidence  unless  inrolled.      limlalt  C.  J^ — 
They  inrol  them  for  the  purpose  of  supporting  the  com* 
mission.]    The  circumstance  of  the  assignees  having  in- 
rolled  these    depositions   cannot   make    them   evidence 
against  them.    It  would  be  very  hard  if  their  having 
done  so  in    pursuance   of  the   act,  in  order   to    have 
that  evidence  ready  to  support  the  commission,  should 
make  the    depositions    evidence    against    them.      This 
action,  however,  was  pending  before  the  passing  of  the 
£  &  3  Will.  4,  c  114,  s.  7,  and  tiierefore  these  deposi- 
tions could  not  be  read  for  the  assignees  in  support  of  the 
commission.    By  that  act,  the  provision  in  the  5  Geo.  2, 
c.  30,  s.  41, is  in  substance  re-enacted;  and  in  the  event  of 
the  death  of  any  of  the  witnesses  deposing  to  an  act  of 
bankruptcy,  &c.,  it  is  made  lawful  for  the  assignees,  suad 
all  persons  claiming  through  or  under  them,  to  read  in 
evidence,  in  support  of  tbd  commission,  the  depositiona 
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of  deceated  witnesses  which  shall  have  been  inrolled  pur*  ****i^J^*^' 
suant  to  the  provisions  of  former  acts;  but  there  is  a     ^      v     "^ 
proviso  that  they  shall  be  evidence  **  in  such  cases  only       baxbbbs 
where  the  party  using  them  shall  claims  or  defend,  some    BsaiiAsooiii, 
right,  title,  interest,  claim,  or  demand,  which  the  bankrupt 
might  have  claimed,  maintained,  or  defended  in  case  no 
commission  of  bankrupt  had  issued,  and  shall  not  be  read 
in  evidence  in  any  action  now  pending,  by  which  the  vali- 
dity of  any  commission  may  be  brought  into  question/' 
These  depositions,  therefore,  could  not  have  been  read 
for  the  assignees,  even  if  the  action  had  been  brought 
after  the  passing  of  the  S  &  S  WilL  4. 

The  second  question  is,  whether  the  certificate  of  the 
oflicer  is  admissible  in  evidence.     It  is  contended  that  the 
certificate  of  a  public  functionary,  written  by  him  in  the 
coarse  of  bis  office,  on  a  subject  peculiarly  within  his 
knowledge,  and  in  which  he  has  no  interest  to  misre- 
present the  truth,   is  admissible  in  evidence  after   his 
decease.    But  every  case  in  which  it  has  been  decided 
that  evidence  not  upon  oath  is  admissible  must  be  taken 
aa  an  exception  to  the  general  rule.     It  is  too  often 
thought  that  the  exception  has  established  a  new  prin- 
ciple.    According  to  this  new  principle  which  has  been 
contended  for,  the  contents  of  every  merchant's  books 
would  be  evidence   Tor  him,  after  the  decease  of  the 
elerk  who  made  the  entries.    According  to  this  piinciple, 
why  would  not  the  letters  and  statements  collected  by 
a  man  in  writing  a  history  of  his  own  times  be  admis- 
nble  in  evidence  to  prove  the  facts  there  detailed  ?    But 
cmecB  of  the  admission  of  evidence  not  upon  oath  are  ex- 
eeptions  to  the  general  rule,  and  have  turned  on  the  ne- 
cessities of  mankind,  which  have  been  supposed  in  the  par- 
ticnljur  case  to  justify  the  departure  from  the  general  rule. 
In  the  report  of  the  present  case  in  the  Court  below,  * 

Mr.  Baron  Bayley  says  (a),  '^  There  is  one  instance  where 

(a)  I  C.  &  J.  457. 


CASES  IN  THE  EXCHEQUER, 

^^*i^"*^'  a  subscribing  witness  on  bis  death-bed  acknowledged  the 
"^  V  -^  falsebood  of  his  attestation ;  but  that  is  the  only  instance, 
Cham BBKs  ^j^^  jg  |j,g  exception  to  the  general  rule.*'  And  that  learned 
Bbrnasconi.  Judge  appears  to  doubt  whether  this  certificate  was  re- 
ceivable in  evidence  at  all ;  but  if  receivable  to  prove  the 
fact  of  the  arrest^  he  appears  to  have  entertained  a  very 
strong  opinion  that  it  was  not  admissible  to  prove  the  place 
where  the  arrest  took  place.  Suppose  the  sheriff  had  re- 
turned non  est  inventus,  and  there  had  been  an  action 
against  him  for  a  false  return,  would  this  certificate  have 
been  evidence  against  the  sheriff  to  shew  that  he  had 
arrested  the  defendant  ?  There  is  no  doubt  that  it  would 
not.  If  the  certificate  is  evidence  to  shew  the  time  and 
place  of  arrest,  it  would  be  evidence  also  of  any  circum- 
stances stated  init,8s  that  the  defendant  admitted  that  the 
debt  was  due.  But  the  principle  upon  which  the  cases  have 
gone  is  contrary  to  the  principle  advanced  on  the  other 
side.  In  the  case  where  a  deceased  steward  has  charg- 
ed himself  with  the  receipt  of  rents,  such  entry  is  ad- 
missible to  prove  on  what  account  it  was  received,  be- 
cause it  is  part  of  the  res  gesta.  Thus,  if  a  steward 
enters  the  receipt  of  rent  from  A,  ''  tenant  of  a  certain 
manor,"  it  is  admissible  to  shew  that  the  rent  was  paid 
by  A.  as  tenant  of  the  manor,  because  it  is  part  of  the  res 
gestce  that  A.  paid  it  on  that  account ;  but,  if  the  steward  had 
added  any  particular  fact  which  had  occurred  on  the  occa- 
sion of  the  payment,  as  that  there  had  been  a  festivity  at  the 
castle  on  that  day,  it  would  not  have  been  evidence  of  the 
fact  so  stated.  The  case  of  Higham  v.  Ridgway  goes  to 
the  extreme  point.  There  the  question  was  as  to  the  time  of 
the  birth  of  a  child;  but,  when  a  mid  wi  fed  eli  versa  lady, 
it  is  so  necessary  that  the  delivery  should  take  place  before 
the  money  is  paid,  that  it  is  evidence  that  the  child  must 
have  been  born  before  or  on  that  day.  Lord  MansJieUy 
in  Ooodtitle  v.  The  Duke  of  Chandos,  explains  the  case  of 
Warren  v.  Greenville^  in  which  he  states  he  was  counsel — 
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"The  entry  in  the  attorney's  bill  book  was  made  at  the  Exeh.Cha»bi9, 
time  of  the  transaction,  and  a  receipt  bad  been  given  upon  s  y  '  / 
the  bill  which  contained  the  articles  for  drawing  and  en-  Chambbbs 
grossing  the  surrender:  so  that  there  was  positive  proof  bbrnasconi. 
in  that  case  of  an  actufal  surrender ;"  that  is,  the  direct  in- 
ference was  that  the  surrender  must  have  been  made  be- 
fore the  bill  was  paid.  The  case  of  Hagedom  v.  Reid  is  a 
doubtful  decision ;  and  as  the  plaintiff  was  nonsuited  after- 
wards on  another  ground,  it  was  unnecessary  to  bring  that 
decision  before  the  Court  in  banc.  As  to  the  prin- 
ciple deduced  from  Champneys  v.  Peck^  that  is  a  rule  of 
evidence  taken  from  an  undefended  cause  at  Nisi  Prius,  and 
Lord  EUenborough  being  of  opinion  that  it  was  not  suffi- 
cient to  prove  that  the  indorsement  on  the  bill  was  in  the 
handwriting  of  a  deceased  clerk,  without  shewing  that  the 
indorsement  existed  cotemporaneously  with  the  date,  it 
does  not  appear  what  the  nature  of  the  evidence  finally 
adduced  was,  and  therefore,  it  cannot  be  known  on 
what  ground  Lord  EUenborough  formed  his  opinion 
that  there  was  evidence  to  go  to  the  jury  of  the  due 
delivery  of  the  bill.  The  judgment  of  Lord  Tenterden  in 
Dae  V.  Tur/ard  must  be  taken  with  reference  to  the  facts 
of  the  case;  and  Parke,  J.,  observes  on  "the  actual  de- 
livery of  other  notices  to  other  tenants  taken  out  at  the 
same  time,  and  the  defendant's  request  that  he  might  not 
be  compelled  to  quit,'*  which  almost  amounts  to  an  ad- 
mission that  he  had  received  the  notice  to  quit.  And 
Thunion,  J.,  puts  it  on  the  corroborating  circumstances, 
which  rendered  it  probable  that  the  fact  occurred.  If 
what  is  contended  for  on  the  other  side  is  law,  any  thing 
that  an  attorney's  clerk  writes  in  the  office  in  the  course  of 
his  employment  will  be  evidence  after  his  death.  The  case 
of  Doe  V.  Robson  stands  on  the  same  ground  as  Warren 
▼.  Greenville,  that  items  in  an  attorney's  bill  containing 
charges  for  business  done,  which  had  been  paid  for,  were 
admiBslble  in  evidence  after  the  death  of  the  party  making 
the  entries,  to  shew  that  the  business  had  been  done  which 
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^^^T*^'  was  part  of  the  resgesia.    It  may  be  said  that  Lord  El- 

'    lenborough  did  not  put  it  on  the  fact  of  payment ;  but  can 

Chambers     it  be  said  that  Lord  EUenborough  decided  that  case  with- 

Bernasconi.  out  reference  to  the  cases  cited  ?  In  the  case  of  Salie  ▼. 
Thomas  (a),  it  was  held  that  the  prison  books  of  the  Fleet 
and  King's  Bench  prisons,  though  admissible  in  CTidence 
to  prove  the  period  of  the  commitment  and  discbarge 
of  a  prisoner^  were  not  admissible  to  prove  the  cause  of  his 
commitment  It  is  submitted,  firsts  that  the  certificate  of 
the  officer  is  not  admissible  to  prove  the  fact  of  arrest; 
and  secondly  f  that  at  all  events  it  is  not  admissible  to  prove 
the  place  where  the  arrest  took  place. 

The  Atiorney^General  in  reply. —  lst»  The  deposi- 
tions taken  on  an  examination  of  witnesses  in  a  judicial 
proceedingi  the  witnesses  being  dead,  are  evidence  against 
the  parties  producing  the  witnesses,  and  those  who 
are  privy  to  them.  It  is  said  that  there  is  no  privity  be- 
tween the  assignees  and  the  petitioning  creditor;  but  the 
assignees  take  under  the  adjudication  of  the  commissionera, 
and,  by  accepting  their  appointment,  they  adopt  and  become 
privy  to  the  adjudication,  and  to  the  previous  depositions 
on  which  it  was  founded.  But,  even  if  they  were  not  bound 
by  them,  by  accepting  their  appointment  as  assignees, 
they  have  since  deliberately  adopted  the  proceedings 
by  inrolling  them.  They  might  have  inroUed  any  of  the 
depositions  or  none ;  but,  having  done  so,  they  have  au* 
thenticated  them  by  that  inrolment.  Secondly,  as  to  the 
certificates,  it  is  submitted  that  an  entry  made  by  an  agent 
in  the  course  of  his  employment  and  in  the  discharge  of  his 
duty,  and  which  he  records  cotemporaneously,  ia  admissi* 
ble  to  prove  the  fact  there  stated.  In  Doe  v.  Turford^ 
Mr.  Justice  Parke  says  (6)—"  It  is  to  be  observed,  that, 
in  the  case  of  an  entry  being  admissible  as  against  interest, 
proof  of  the  hand-writing  of  the  party  and  his  death  is 

(a)  3  B.  &  P.  188.  (»)3B.<cA<L89B. 
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enough  to  authorise  its  reoeption :  at  whatever  time  it  was  Sxeh.  ckambtr^ 
made  it  is  admissible ;  but  in  the  other  case  it  is  essen-     .     ^'  ^ 
tial  to  prove  that  it  was  made  at  the  time  it  purports  to     chambbrs 
besrdate:  it  must  be  a  cotemporaneous  entry.**    But  it    BsawAacosi. 
issrguedt  that,  even  if  the  certificate  be  admissible  to 
prove  the  arrest,  it  is  not  so  to  prove  the  place  where  it 
took  place;  and  it  is  said  that  the  rule  is,  that^  to  make 
the  statement  evidence,  it  must  be  part  of  the  res  gesUE» 
It  is  admitted  that  an  entry  of  any  idle  story,  not  con- 
nected with  the  purpose  of  the  employment,  would  not 
have  been  evidence;  but  it  may  be  essential  to  the  sheriiF, 
to  shew  the  place  where  the  party  was  arrested.  .  The 
rale  may  be  laid  down  with  this  distinction,  that  where  - 
so  agent  makes  an  entry  in  discharge  of  his  duty  it  shall 
be  evidence,  but  not  where  the  entry  b  not  made  in  the 
discharge  of  hb  duty.    It  is  submitted,  that  this  certifi- 
cate, being  made  by  the  agent  of  the  sheriff  at  the  time, 
within  the  scope  of  his  authority  and  in  discharge  of  his 
doty,  b  admissible.   No  one  instance  has  been  pointed  out 
where  the  entry  has  been  produced  to  prove  the  mere  hct 
of  payment,  but  the  facts  sought  to  be  established  in  evi- 
dence have  always  been  the  colbteral  circumstances  which 
attended  the  entry.    In  Higham  v.  JUdgwagf  no  date  b 
given  to  the  entry  of  the  word  **  paid,"  but  only  to  the  act 
for  which  the  payment  is  made.    That  has  been  consi- 
dered as  a  leading  authority  on  the  subject    Had  the 
place  of  the  birth  been  stated  in  the  entry  in  that  case, 
there  ia  no  reason  whatever  why  it  should  not  have,  been 
admitted  to  prove  that  fact.    In   Warren  v.  Greenville 
and  Doe  v.  Robson^  there  was  no  date  to  the  payment, 
and  in  the  latter  case  the  payment  appears  to  have  been 
proved  dehors  the  entry  itself.    The  fact  of  payment  is  no 
ingredient  in  these  decisions;  and  Lord  EUenborough^  in 
Doe  ▼•  Robson^  repudiates  the  notion  of  payment  being 
any  ingredbnt  in  the  deci:iion(a).     [Bosanquetf  J. — But 

(o)  See  also  1  Starii.  on  Eridsnee,  299. 
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fifck.  Chamber^  tbe  fact  of  payment  existed.]  The  fact  of  payment  cannot 
affect  it.  There  is  no  interest  as  to  the  fact  of  pa3rment, 
as  the  party  charges  and  discharges  himself  by  the  same 
entry.  The  admissibility  of  these  entries  rests  on  the 
ground  of  their  being  written  cotemporaneous  entries  made 
by  a  party  in  the  course  of  his  employment  and  the  dis- 
charge  of  a  duty.  The  case,  therefore,  which  has  been 
put  on  the  other  side,  of  a  person  writing  a  history  of 
his  own  times,  does  not  fall  within  that  rule.  Neither  Lord 
Tenterden  nor  Mr.  Justice  Litiledale  rely  on  the  minute 
circumstances  of  the  case  in  delivering  their  judgments  in 
Doe  V.  Turford, 

Cur,  adv.  vuU. 

The  judgment  of  the  Court  was  now  deliyered  by  Lord 
Denman,  C.  J. — This  action  was  brought  by  a  person  who 
had  been  declared  a  bankrupt,  against  his  assignees,  for 
the  purpose  of  disputing  the  validity  of  his  commission. 
On  the  trial  it  became  necessary  to  inquire  whether. the 
plaintiff  had  been  arrested  in  a  particular  place  {South 
MoUon^Hreei)  on  the  9th  of  November ^  1825,  by  one 
Wright^  a  sheriff's  officer,  who  died  before  the  trial,  ac- 
companied by  a  person  named  Brett.  .  To  prove  that  the 
plaintiff  had  been  so  arrested  he  tendered  evidence  of  two 
descriptions;  both  of  which  the  Chief  Baron  refused  to  re- 
ceive ;  a  bill  of  exceptions  was  thereupon  tendered,  and 
the  question  was  argued  on  the  9th  of  May  before  this 
Court  of  error.  The  first  head  of  evidence  rejected  con* 
sisted  of  depositions  made  by  two  deceased  persons  on  the 
opening  of  the  commission  against  the  plaintiff,  which  had 
been  inroUed  of  record  in  the  Court  of  Chancery  by  the  de- 
fendants as  assignees.  It  was  contended  that  they  were  ad- 
missible against  the  defendants,  ^r«/,  by  reason  of  some 
supposed  privity  between  them,  as  assignees,  and  tbe  pe- 
titioning creditor,  who  must  have  brought  forward  the  de* 
positions,  and  to  whom  the  defendants  were  said  to  have 
attorned  by  acting  under  the  commission ;  and,  secondly. 
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because  the  assignees  had  substantially  affirmed  the  truth  Exek.  Chamber, 

1834. 
of  the  depositions  by  causing  them  to  be  inrolled,  and  so     «- 

making  them  evidence.  But  no  decision  or  cUctum  was  Chambers 
cited  in  favour  of  this  attempt :  no  instance  was  even  cited  berrasconi. 
of  such  evidence  ever  having  been  tendered^  often  as  it 
must  have  been  desirable;  and  we  think  the  admission  of 
it  could  not  be  justified  by  any  principle  of  law.  To  prove 
the  same  fact,  the  plaintiff  tendered  a  certificate^  written 
and  signed  by  Wright ,  the  deceased  sherifi**s  officer  before 
mentioned,  stating  in  terms  that  he  arrested  the  plaintiff 
on  the  day  in  question  in  South  Moltan-street,  at  the  suit 
of  one  Brereton.  The  tender  of  this  certificate  was  pre- 
ceded by  proof,  that  it  was  part  of  the  course  of  the  office 
of  the  sheriff  of  Middlesex  to  require  a  return  in  writing 
of  the  arrest  and  of  the  place  where  it  is  made,  under  the 
hand  of  the  officer  making  it :  that  the  certificate  tendered 
was  annexed  to  the  writ  issued  against  the  plaintiff  on  the 
8th  of  November,  ISSS,  at  the  suit  of  Brereton,  of  which 
writ  Wright  had  the  execution.  The  under-sheriff  also 
proved  that  he  could  not  return-  a  defendant  not  arrest- 
ed,  when  he  had  got  a  similar  certificate  of  arrest.  The 
writ  and  certificate  were  produced  by  the  under-sheriff. 
Whether  the  certificate  is  evidence  of  the  arrest  having 
been  made  at  the  place  named  in  it,  is  the  question  which 
we  are  now  to  decide.  The  ground  on  which  the  Attor- 
ney-GenercU  first  rested  his  argument  for  the  plaintiff  in 
error,  was  not  much  relied  on  by  him,  viz.  that  the  certifi- 
cate was  an  admission  against  the  interest  of  the  party 
making  it,  because  it  renders  him  liable  for  the  body  ar- 
rested. He  had  recourse  to  a  much  broader  principle,  and 
laid  it  down  as  a  rule,  that  an  entry  written  by  a  person 
deceased  in  the  course  of  his  duty,  where  he  had  no  interest 
in  stating  an  untruth,  b  to  be  received  as  proof  of  the  fact 
stated  in  the  entry,  and  of  every  circumstance  therein 
described,  which  would  naturally  accompany  the  fact  it- 
self.   The  discussion  of  this  point  involved  the  general 
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^*^*ifiSr***^'  principles  of  evidence;  and  a  long  list  of  cases,  determined 

^    by  Judges  of  tbe  highest  authority,  from  that  of  Price  ▼. 

Chambeu     Lord  Torringion,  before  HoU^  C.  J.,  to  Doe  A.  PaiteshaU 

Bbrnasooni.  ▼•  Turford,  recently  decided  by  Lord  Tenierden  (a)  and  tbe 
Court  of  King^s  Bencht  was  cited.  After  carefully  consider- 
ing,  howereri  all  that  was  argued,  we  do  not  find  it  neces- 
sary, and  therefore  think  it  would  not  be  proper,  to  enter 
upon  that  extensive  argument;  for  as  all  the  terms  of  the 
legal  proposition  above  laid  down  are  manifestly  essential  to 
render  the  certificate  admissible,  if  any  one  of  them  failsi 
tbe  plaintifi^  in  error  cannot  succeed;  and  we  are  all  of 
opinion  that  whatever  effect  may  be  due  to  an  entry  made  in 
tbe  coarse  of  any  ofRce  reporting  facts  necessary  to  tbe 
performance  of  a  duty,  the  statement  of  other  circum* 
stances,  however  naturally  they  may  be  thought  to  find  a 
place  in  the  narrative,  is  no  proof  of  those  circumstances. 
Admitting  then,  for  the  sake  of  argument,  that  the  entry 
tendered  was  evidence  of  the  fact,  and  even  of  the  day 
when  the  arrest  was  made,  (both  which  facts  it  might  be 
necessary  for  the  officer  to  make  known  to  his  principal), 
we  are  all  clearly  of  opinion  that  it  is  not  admissible  to 
prove  in  what  particular  spot  within  tbe  bailiwick  the  caption 
took  place,  that  circumstance  being  merely  collateral  to  tbe 
duty  done. 

Judgment  for  tbe  defendants. 
» 

(a)  3B.&Ad.864. 
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BgdL  OlUmbtr, 
1834. 

Farmer  «.  Champneys,  Bart. 

X  HIS  was  a  special  demurrer  to  the  declaration,  shew-  The  intertioo  of 
ing  for  cause  of  demurrer  that  a  venue  bad  been  inserted  ciaratioii  con- 
in  the  body  of  the  declaration  contrary  to  the  8th  rule  of  ^i7ofJ7«tory*^ 
Hilary  Term,  4  Will.  4.    The  C!ourt  called  upon  Term,  4  wm. 

4,  to  not  came 
of  demmrer. 

Ciandless  to  support  the  demurrer. — The  rule  being 
made  in  pursuance  of  the  statute  3  &  4  Will.  4,  c.  4S,  s.  1, 
has  the  same  efficacy  as  an  express  provision  of  the  legisla- 
ture in  prohibiting  insertions  of  the  venue.     The  rule 
in  effect  prescribes  that  the  form  should  be  a  form  without 
renue.    The  insertion  of  the  venue  in  the  body  of  the  de* 
claration  is,  therefore,  a  deviation  from  the  form  pre- 
scribed ;  and  it  is  the  office  of  a  special  demurrer  to  point 
out  and  to  except  to  any  informality  of  pleading.   Besides^ 
this  is  not  a  merely  technical  objection.     A  question  fre- 
quently arises  whether  the  insertion  of  a  place  is  matter  of 
local  description  or  of  mere  venue.    In  many  instances 
local  description  is  requisite.    Now,  if  the  only  mode  by 
which  the  rule  can  be  enforced  is  an  application  to  a  Judge 
at  chambers,  the  Judge  might  strike  out  as  venue  the  place 
intended  to  be  a  local  description,  and  the  opposite  party 
might  afterwards  demur  for  want  of  such  description^  and 
the  point  might  be  decided  either  in  this  Court   or  a 
Court  of  error  for  want  of  such  description,  against  the 
party  who  had  in  the  first  instance  correctly  inserted  it 
in  his  pleading. 

Per  Curiam. — It  could  not  have  been  the  intention  of 
those  who  framed  the  rules  that  this  should  be  the  sub- 
ject of  demurrer.  An  application  should  be  made  to  a 
Judge  at  chambers  to  strike  out  the  venue.  That  course 
has  frequently  been  adopted,  and  is  the  proper  mode  of 
takmg  advantage  of  the  objection. 
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Bxeh.  Chamhtf,      ^g  the  Doint  was  new  the  Court  allowed  an  amendment, 
1834. 

the  costs  to  be  costs  in  the  cause. 

A  case  of  Neil  v.  Davies  stood  for  argument  on  the 
same  point ;  and  the  Court,  at  the  prayer  of  George^  al- 
lowed an  amendment  on  the  same  terms  as  in  Farmer  v. 
Champneys. 


SfoOERs  f>.  Lewis. 

ToadecUntioD  ASSUMPSIT  against  the  defendant  as  indorser  of  a 
doTserofabiU  bill  of  exchange.  Plea — that  the  action  was  commenced 
Sefc^dbmf^'**'*  before  a  reasonable  time  had  elapsed  for  the  defendant  to 
pleaded  that  the  pay  the  bill,  after  notlcc  to  him  of  non-payment*    De- 

action  was  com-  »       .    i 

menced  before    murrcr  and  jomdcr. 

a  reasonable 
time  for  the 

b?u^*^"th^V^*       Manself  in  support  of  the  demurrer,  was  stopped  by 

fendant  had         the  Court. 
elapsed  after  no- 
tice of  disho- 

nour  :-i/eW,  Chandless,  in  support  of  the  plea — The  defendant  was 
only  bound  to  pay  in  a  reasonable  time  after  notice  of 
non-payment  by  the  acceptor.  That  appears  from  Walker 
V.  Barnes  (a),  where  it  was  held  that  a  tender  within  a 
reasonable  time  after  notice  of  dishonour  prevented  the 
plaintiff  from  recovering  damages  for  the  time  between 
the  notice  of  dishonour  and  the  tender.  If  any  cause  of 
action  arises  in  such  case  before  a  reasonable  time  has 
elapsed,  the  plaintiff,  in  Walker  v.  Barnes,  would  at  least 
have  been  entitled  to  nominal  damages.  The  question  in 
the  present  case  is,  whether  the  action  was  not  com- 
menced before  the  cause  of  action  accrued;  in  other 
words,  whether  there  was  any  cause  of  action  before  a 
reasonable  time  had  elapsed.     [Alderson,  B. — According 


(a)  1  Manb.  36;  5  Tauat.  240. 
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to  your  argument,  every  declaration  against  the  indorser  Exeh.  of  Pleats 
of  a  bill  of  exchange  ought  to  allege  that  a  reasonable 
time  had  elapsed.  But  nobody  ever  heard  of  a  declaration 
cont lining  such  an  averment.  The  truth  is,  that  the  not 
paying  in  a  reasonable  time  after  notice  is  not  the  cause  of 
action  as  you  argue,  but  the  cause  of  action  is  the  non-pay- 
ment on  request]  Then  the  plaintiff,  in  Walker  v,  Barnes^ 
would  have  been  entitled  to  nominal  damages,  as  in  Hume 
i.Peploe{a),  where  the  acceptor  of  a  bill  of  exchange  was 
held  liable,  notwithstanding  a  tender  after  the  day  of 
payment.  It  is  submitted  that  the  implied  contract  is  to 
pay  in  a  reasonable  time  after  notice. 

Lord  Lyndhurst,  C.  B. — ^There  seems  to  have  been  a 
itind  of  compromise  in  Walker  v.  Barnes.  The  Chief 
Justice  says,  that  no  jury  would  have  given  a  farthing 
damages.  The  contract  of  the  drawer  is  an  undertaking 
that  the  acceptor  shall  pay  the  bill.  Until  notice  of  the 
acceptor's  default  is  given  to  the  drawer,  no  action  can  be 
maintained ;  but  it  is  maintainable  immediately  upon  no- 
tice being  given,  if  the  money  is  not  paid.  If  an  action  is 
improperly  commenced,  the  remedy  in  such  case  is  by  ap- 
plication to  stay  the  proceedings. 

Alderson,  B. — If  you  had  a  defence  arising  within  a 
reasonable  time  after  notice  of  dishonour,  you  might, 
perhaps^  plead  it  with  an  averment  of  its  having  arisen 
within  such  reasonable  time.  Thus,  supposing  that 
Walker  v.  Barnes  is  a  decision  which  can  be  supported, 
yte  might  perhaps  be  within  the  principle  of  that  case 
if  you  pleaded  a  tender  or  payment  within  a  reasonable 
time  after  notice  oi  dishonour. 

GuRNEY,  B. — After  notice  of  dishonour  to  the  drawer, 

(a)  S  East,  168. 
^^^-  I-  C  C  .CM.  R. 
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Brcn.  of  PUn,  he  is  boufKl  to  pAy  &n  demand  {a).    The  proposifidfi  tA  to 
'      '        a  reasonable  time  is  not  to  lie  foinid  any  where  except  in 
Walker  ▼.  Barnes. 

Judgment  for  the  plaintiffl 

{a)  Thw  appeal  from  ths  form  of  a  declsratioo  agidntt  the  draper. 


PbPPBRBLIi  0.  BuRllBLL. 

Where  an  order  XN  this  case  FoUeti  had  obtained  a  rule  for  setting  aside 
timrto  plead  >"  interlocutory  judgment  for  irregularity,  on  the  ground 
^n^oiMay,  *****  the  judgment  was  signed  before  the  time  fof  pleading 
and  the  plaintiff  had  expired,  an  order  for  seveti  days'  time  to  plead  having 

tfffned  judff" 

menton  the  been  obtained  on  the  1 5th  of  May^  and  the  pleas  having 
J^ZLtihT  ^^"  delivered  on  the  SSnd,  and  judgment  was  signed  on 
ii1f"*been       ^^  opening  of  the  office  on  the  evening  of  that  day. 

•igned  too  early, 

pieat^wbich  had  HuichtMon  sh^wed  causc. — The  judgment  was  regular, 
^SifishS***  ^^^  P*®*  having  been  delivered  out  of  time.  In  Kay  v. 
were  irregular  Whitehead  {a),  it  wfls  held  that  time  to  plead  under  a 
tpecta.  Judge's  order  is  to  be  reckoned  inclusive  of  the  day 

of  the  date  of  the  order,  but  exclusive  of  the  day  cm 
irhicb  it  expires;  and  Oould,  J.,  there  cited  a  MS.  note 
of  a  case^y  irhich  is  decisive  of  the  present,  where  an  order 
fbr  time  to  plead  was  made  on  the  16th  of  May,  and  judg- 
ment signed  on  the  SSrd  for  want  of  a  plea,  which  the 
Court  held  to  be  regular,  after  consulting  the  officers  (&). 
Besides,  here  the  pleas  were  irregularly  pleaded.  The 
pleas  yrertyjirsit  the  general  issue;  and,  secondly ^  P&y* 
ment  of  the  amount  claimed  by  the  declaration,  concluding 

(a)  2  H.  Black.  35.  that  both  days  were  computed  i». 

(6)  Sed  vide  Freeman  v.  Jackson^      cliuiTely. 
1  B.  &  P.  480,  where  it  was  held 
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with  a  verification,  which  ought  to  have  been  signed  by  ^'^\^p^'^ 
counsel ;  but  the  plea  was  not  signed  by  counsel,  and  there- 
fore it  was  a  nullity.  [Alder son,  B. — The  plea  concluding 
with  a  verification  not  being  signed  by  counsel,  may  be  a 
nullity;  but  what  becomes  of  the  general  issue?]  It  is 
submitted  that  one  of  the  pleas  being  bad,  it  vitiates  the 
whole.  Besides,  no  rule  to  plead  several  matters  was  ob* 
tamed. 

FMeti,  contra.— By  the  eighth  rule  of  Hilary  Term,  2 
Will.  4,  the  seven  days  are  to  be  reckoned  exclusive  of  the 
first  and  inclusive  of  the  la8tday,and  therefore  the  defendant 
had  the  whole  of  the  ^nd  to  deliver  bis  pleas.  Admitting 
that  the  pleas  were  irregular,  the  plaintiff  had  no  right  to 
sign  judgment  til!  the  23rd ;  and  if  he  had  not  signed  judg- 
ment on  the  SSnd,  the  defendant  might  have  delivered  a 
new  plea.  The  judgment  was  therefore  in*eguhir  on  the 
ground  of  its  being  signed  too  early. 

Lord  LTHDHURar,  C.  B. — ^There  is  no  difficulty  in  this 
case;  the  defendant  had  the  whole  of  the  22nd  to  deKver 
fais  plea;  he  might,  therefore,  at  any  time  during  that  day, 
have  delivered  a  good  plea,  but  by  signing  judgment  the 
plaintiff"  prevented  him  from  douig  so.  Tbe  judgment  was 
signed  too  soon,  and  must  therefore  be  set  aside. 

ALDERsoii,  B.— If  the  judgment  had  not  been  signed 
too  soon,  tbe  defendant  might  have  cured  the  irregularity 
of  his  pleas. 


cc2 
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Exch.  of  Pkas, 
1834. 


Phillips  r.  Ensell. 


On  a  motion  to  ADDISON  moved  foF  E  rule  to  shew  cause  why  the 
cUration  and'  declaration  and  all  subsequent  proceedings  should  not  be 
Jr<iecdi2^"ia  ^®^  *^'^®  ^^^  irregularity,  on  two  grounds :  first,  that  the 
the  ground  that  defendant  had  not  been  served  with  any  copy  of  the  pro- 

the  defendant  '  . 

has  not  been  ccss ;  and  Secondly,  that  the  declaration  was  served  too 
^oceM,Tt*u  ewly*  The  motion  was  obtained  on  the  affidavit  of  the 
notauffidentfor  defendant,  that  he  had  not  been  served  with  any  copy  of 

the  defendant  to  '  ^        ^^ 

swear  that  he      the  Writ  of  summons,  and  it  appeared  from  the  affidavit  of 

personally         the  defendant's  brother,  who  resided  in  the  same  house 

w7/tfThepr^  with  the  defendant,  that  the  writ  was  by  mistake  served 

cess,  and  that     on  him,  first,  on  the  20th  of  May^  and  that  he  sent  back 

served  by  mb-    the  copy  of  the  Writ  servcd,  by  the  twopenny  post  the 

broOier.who       ®*°^®  ^*y  ^^  ^^^  plaiutifTs  attorney,  with  a  notice  that  he 

resided  in  the     jj^iJ  had  no  Conversation  with  his  brother  about  it.    It  fur- 
same  house,  bat 
he  must  sute     ther  appeared,  that  a  copy  of  the  writ  of  summons  was  again 

copy  of  thewrif  Served  on  the  defendant's  brother  on  the  2i{rd,  when  the 

H^IIf^^^il'!!!    defendant  was  in  bed ;  and  that  the  declaration  was  de- 

oome  to  nis  pos-  ' 

I  or  know-  livered  on  the  31st  of  the  same  month.    The  Court  grant- 


ledge. 


ed  the  rule,  though  with  some  reluctance,  on  the  autho- 
rity of  a  case  of  Thon^son  v.  Pheney  (a),  decided  by  Mr« 
Justice  PcUteson. 

Hutchinson  shewed  cause. — ^The  defendant  swears  that 
be  has  not  been  served  with  any  copy  of  the  process,  but 
he  does  not  swear  that  it  never  came  to  his  possession ; 
and  it  appears  from  the  affidavits  that  he  resides  in  the 
same  house  with  his  brother,  upon  whom  the  process  was 
by  mistake  served.  The  defendant  does  not  say  that  he 
had  no  notice  of  the  writ  having  been  served  on  his 
brother,  and  his  brother  does  not  swear  that  he  did  not 

(fl)  1  DowL  P.  C.  441. 
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give  it  to  the  defendant,  and  they  both  reside  in  the  same  '£*ch.  of  Pkat, 
house.  The  brother  swears  that  he  was^  again  served  with' 
a  copy  of  the  writ  of  summons  on  the  23rd ,  but  he  does 
not  say  that  he  did  not  communicate  that  to  the  defendant, 
nor  does  the  defendant  swear  that  it  did  not  come  to  his 
hands.  In  Rhodes  v.  Itmes  (a)  service  on  the  son,  who 
said  his  father  was  in  the  house  and  should  receive  the 
writ,  was  held  equivalent  to  personal  service  on  the  father, 
it  appearing  that  the  father  had  long  been  eluding  the 
service  of  the  writ.  So  here,  as  there  can  be  no  doubt, 
that  the  writ  came  to  the  defendant's  knowledge^  the  ser- 
vice is  equivalent  to  personal  service.  The  first  service  is 
on  the  20th,  and  the  declaration,  being  delivered  on  the 
31st,  is  therefore  regular. 

Addison  in  support  of  the  rule. — In  this  case  it  is  clear 
that  there  was  no  personal  service  on  the  defendant.   [Al^ 
dersoHy  B. — There  is,  according  to  your  affidavit,  no  service 
by  the  person  employed  by  the  plaintiff^,  but  it  is  not  sworn 
that  the  copy  never  reached  the  defendant.]     The  defen- 
dant's brother  swears  that  he  sent  back  the  first  copy  of  the 
writ  by  the  twopenny  post,  and  that  he  had  no  conversation 
with  his  brother  about  it.     At  what  time  can  it  be  said  that 
it  came  to  the  defendant's  hands?  On  the  first  or  the  second 
alleged  service.      [Gumefff  B. — ^The  earliest  day  if  he 
does  not  deny  it.]    In  Thompson  v.  Pheney  the  copy  of  the 
process  was  left  with  a  servant  in  the  shop,  the  defendant 
being  in  an  inner  room  and  within  hearing  of  what  was 
going  on  in  the  shop,  and  it  cannot  be  doubted  that  the 
servant  would  communicate  it  to  the  defendant.     {Alder- 
son^  B. — ^There  the  servant  said,  ''  Mind  it's  no  serrice." 
I  should  conclude  from  that,  that  the  servant  did  not  serve 
faiin»   not  that  he  did  that  which  he  refused  to  do.]  That, 
it  la  submitted,  looked  like  collusion.     There  is  no  differ- 

(fl)  5  M.  &  P.  153,  S.  C.  7Bingh.  329. 
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defendant's  favour,  as  it  was  more  probable  that  it  reached 

the  defendant's  hands  in  that  case  than  in  the  present   Id 

Rhodes  v.  Innes  the  son  said  his  father  was  in  the  house 

and  should  receive  the  writ.    IJlders&Ht  B. — ^There  was 

the  same  affidavit  there  as  here,  (hat  the  defendant  had 

not  been  served  with  the  writ.]    At  all  evoits  the  dedara* 

tion  was  delivered  too  early.  The  plaintiff  appears  to  have 

given  lip  the  first  service,  and  served  the  writ  a  second 

time.    If  ihfe  Court  are  to  lodt  to  the  probability  of  the 

case,  it  is  much  more  likely  that  it  came  to  the  hands  of  the 

defendant  on  the  second  service,  which  was  on  the  SSrd, 

when  it  is  sworn  that  the  defendant  was  in  bed,  than  on 

the  20th,  when  the  brother  swears  he  returned  the  copy 

by  the  post  the  same  day,  saying  that  he  had  had  no 

conversation  with  his  brother  about  it. 

BoLiiAND,  B. — ^I  spoke  to  my  brother  Patieson  about  the 
case  of  Thompson  v.  Pheney,  and  he  said  that  it  was  an 
application  made  to  him  on  special  affidavits  to  take  his 
opinion,  whether  the  service  was  a  good  service  on  which 
to  enter  an  appearance.  That  case  does  not  impugn  the 
case  of  Rhodes  v.  Innes,  where  the  service  was  held  suffi* 
cient ;  and  on  the  authority  of  that  case,  I  think  that  thia 
rule  ought  to  be  discharged. 

Aldbrson,  B. — Upon  the  authority  of  the  express  de* 
cision  of  the  full  Court  of  Common  Pleas  in  Rhodes  v.  /«- 
nes,  I  think  that  this  rule  ought  to  be  discharged.  In 
that  case  there  was  the  same  affidavit,  that  tliere  bad 
been  no  personal  service.  In  this  case  the  appearance 
must  have  been  entered  upon  the  ordinary  affidavit  of  per* 
sonal  service ;  and  there  is  nothing  to  set  against  that  aflS* 
davit  except  the  affidavit  of  the  defendant  that  he  has  not 
been  served  personally,  which  is  consistent  with  his  having 
received  it  from  the  hands  of  his  brother,  and  he  does  not 
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9KJ  tbfit  the  ifrit  wver  ,gQt  ii^to  ihis  possession.     Rhodes  ^^-^^^"^ 
▼•  Itmes  18  dbtinguiabalile  from  TAqifipsa^  v.  Pheney.    In     v      ^     ,/ 
the  Intter  caset  th^  prpb^bility  w^  itb^  the  wr|t  did  not      Phillies 
0O9ie  to  the  hands  (^.tbe  fiarty.  ^ut  if  (hey  were  n^t  disr       ei^sell. 
tiogiiishahlej  I  ^kkovM  adhere  to  the  opinion  of  .the  Cpqct 
of  Commom  Pkm* 

GojibiiBy,  S. — ^The  fjefendant  does  not  awe^r  that  he 
did  not  get  the  vnrit;  and  I  thin]L,  therefore,  that  faot  must 
be  taken  against  hioi.  The  Cpurcf  ntert^ns  no  doubt  that 
the  4efe9d|int  wfw  ser^d  on  the  .20th. 

Rule  discharged. 


Herring  v.  Boyle. 

X  RESPASS  for  assault  and  false  imprisonment* — PIe^»  DefendAnt,  a 
the  general  issue.  At  the  trial  at  the  Middlesex  Sittings  in  improperly,  and 
Easter  Term  before  Qumey,  B.,  the  following  appeared  to  fo"r**l*;^d"e 
be  the  facts  of  thecase : — ^The  plaintiff,  who  sued  by  his  next  ^\  ichooUng, 

r  »  J  refused  to  allow 

friend,  was  an  mfant  about  ten  years  old.  He  was  placed  by  the  mother  of 


his  mother,  who  was  a  widow,  at  a  s(^hopl  kept  by  the  de-  ur  to  take'^'ber 
fen4ant  at  StockwefL  The  terms  of  the  defendant's  school  ^^  ^ome  with 

her,  and  the 

.were  twenty  guineas  a  yc^r,  payable  qi^rterly.  The  first  son  was,  though 
quarter,  which  became  due  on  the  29th  of  Septeti^ber,  i^dedbythe 
1^^,  was  duly  paid.  On  the  24th  of  December  in  the  ^S|!irdnn?gi* 
a^nie  year,  the  plaintiff 's  pnother  went  to  the  school  .^d  p«rtof  thehoU- 
asked  the  defendant  to  permit  the  plaintiff  to  go  hooie  was  no  proof 
with  her  for  a  few  days.  The  defendant  refused,  and  ^new  oVthe  de- 
would  not  permit  the  mother  to  see  her  sop,  and  told  the  "'1?f'  **"**'' 

•  or  that  any  re- 

u^ther  that  he  would  not  .allow  him  to  go  home,  unless  the  (trainthad  been 

1.  1      ^•'1      t»  w^  •  .  *        mt       put  upon  him; 

quarter  ^nd^pg  op  the  Soth  of  December  was  paid.    The  an  action  of 
mother  reiponstrated,  und  said  she  would  pay  the  quar-  muU  Md  MhT 
ftera  schooling  in  a  short  time,  but  it  was  not  due  until  |inpn"op"»«nt 

^  hannff  been 

the  next  day.     A  few  days  afterwards,  the  mother  went  brought  by  the 
ag^in  (o  the  ^ef^ndant  at  his  school,  and  demanded  from  thaTulTas  not 

maintainable. 
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her.    The  defendant  refused.    On  the  3lst  of  December , 

the  mother  went  again  with  a  friend,  and  made  the  same 

demand;  but  the  defendant  refused  to  let  her  see  the 

plaintiff,  or  to  allow  her  to  take  him  home,  and  he  then 

claimed  another  quarter's  schooling,  as  a  few  days  of  the 

quarter  after  the  S5th  of  December  had  then  elapsed,  and 

he  insisted  on  keeping  the  plaintiff  until  that  amount  ako 

should  be  paid.    A  formal  demand  was  afterwards  made, 

and  on  a  writ  of  habeas  corpus  being  sued  out,  the  plaintiff 

was  sent  home,  seventeen  days  having  elapsed  after  the 

first  demand  by  his  mother.    No  proof  was  given  that  the 

plaintiff  knew  of  the  denial  to  his  mother,  nor  was  there 

any  evidence  of  any  actual  restraint  upon  him.     On  these 

facts  the  learned  Baron  was  of  opinion  that  there  was  no 

evidence  of  an  imprisonment  to  go  to  the  jury,  and  he 

nonsuited  the  plaintiff. 

Comyn  obtained  a  rule  to  set  aside  the  nonsuit  and  for 
a  new  trial,  against  which  cause  was  now  shewn  by 

Hutchinson f  for  the  defendant. — ^The  nonsuit  was  right. 
There  was  no  corporal  touch  or  restraint  on  the  plaintifi. 
The  form  of  the  proceeding  in  trespass  shews  that  there 
must  be  an  actual  force.  It  must  be  laid  conira  pacem 
and  rj  ei  armis.  Here  there  was  no  force  or  restrunt  for 
which  either  an  indictment  or  an  action  of  trespass  vi  ei 
armis  was  maintainable. 

Comyn  and  Butif  contrH. — ^The  boy  was  sent  by  his  mo- 
ther to  the  defendant's  school.  She  had  authority  to  place 
him  in  the  care  of  the  schoolmaster,  and  she  had  authority 
to  determine  his  continuance  there.  Now  it  was  proved 
that  the  authority  from  the  mother  to  the  master  was  with- 
drawn, and  the  defendant  could  not  justify  the  detention 
after  such  authority  was  withdrawn.    When  the  rule  was 
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moved  for.  Lord  Lyndhurst,  and  Mr.Baron  Parte  consider-  ^'^y^^^* 
ed,  that,  if  an  action  was  brought  against  the  schoolmaster, 
be  could  only  justify  by  virtue  of  the  authority  to  detain 
the  boy  which  was  delegated  by  the  mother;  and  that,  if 
the  withdrawal  of  such  authority  were  replied^  it  would  be 
ao  answer  to  the  justification.  [BoUand^  B. — Lord  Lynd- 
hurst  and  my  brother  Parke  did  not  by  any  means  deliver 
that  as  their  opinion.  They  threw  it  out  as  the  most 
favourable  mode  of  putting  the  case  in  your  favour.]  Here, 
when  the  authority  to  keep  the  boy  was  withdrawn,  the 
master  persisted  in  detaining  him  for  the  purpose  of  extor- 
tion. [Alderson,  B. — The  fallacy  seems  to  me  to  be,  that 
you  assume,  for  the  purpose  of  your  argument,  that  every 
boy  at  school  is  in  prison.  If  that  were  so,  you  would  go 
a  long  way  to  convince  us  that  when  the  authority  to  keep 
him  there  is  at  an  end,  his  remaining  at  school  might  be 
an  imprisonment.  That  however  is  not  so  with  regard  to 
a  boy  at  school.  In  the  case  of  a  lunatic  perhaps  it  may 
be  different.  A  person  of  full  age  restrained  as  a  lunatic, 
might  probably  be  taken  primd  facie  to  be  detained 
against  his  will.]  The  assent  of  a  child  of  such  tender 
years  may  perhaps  be  assumed,  in  the  first  instance,  be- 
cause the  law  will  presume  the  assent  of  an  infant  to  what 
is  for  his  benefit ;  but  that  assent  must  be  taken  to  be  re- 
voked when  the  contract  for  schooling  is  determined  by 
the  act  of  the  mother.  In  the  present  case,  the  plaintiff 
was  detained  during  the  holidays,  and  it  may  fairly  be 
presumed  that  a  keeping  at  school  during  the  holidays 
is  against  the  will  of  a  school- boy.  [Bottand,  B. — The 
evidence  did  not  bring  the  schoohnaster  and  the  plaintiff 
into  contact,  so  as  to  shew  that  there  was  any  the  least 
restraint  of  the  one  upon  the  other.]  Every  detention 
against  the  will  is  a  false  imprisonment,  and  every  false 
imprisonment  includes  an  assault  in  point  of  law,  so  that 
any  argument  to  be  derived  from  the  form  of  the  action  for 
assault  is  totally  unfounded.     The  only  question  is,  whe- 
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^*^1^^***  tlier  there  was  any  evidence  to  go  lo  the  jury  of  a  delen- 
tioD  againat  the  wiU  of  the  phuntiff.  It  is  submitted  thai 
there  was.  The  child  was  kept  through  the  holidays, 
and  it  ought  to  have  heen  left  to  the  jury,  whether  that 
was  not  against  the  plaintiflTs  will.  Besides,  to  the  case 
of  a  child  of  such  tender  years,  the  will  of  the  parent  is.io 
he  considered  as  the  will  of  the  child,  and  in  this  case  the 
will  of  the  mother  was  sufficiently  expressed.  The  maater 
declared  distinctly  that  he  would  detain  him  until  he  was 
compelled  by  habeas  eor/ms  to  deliver  him  up;  and 
he  was  detained  at  school,  and  such  declaration  of  the 
master,  coupled  with  the  &ct  of  the  boy  remaining  at 
school  during  the  holidays,  was  surely  evidence  to  go 
to  the  jury  that  the  master  had  acted  on  such  declaration 
and  had  kept  the  boy. these  against  tbe  will  both  of  hia 
mother  and  himself.  [AUersan,  B^-^It  is  clear  that  the 
assent  of  the  plaintiff  would  put  an  end  to  an  action  in 
this  form;  that  shews  that  the  will  of  the  mother  is  not 
the  will  of  the  child.  In  the  present  case  there  was  no 
proof  that  the  master  conducted  himself  to  the  boy  in  a 
different  manner  in  any  respect  before  and  after  the  re- 
fusal to  deliver  him  up  to  his  mother;  as  against  the 
mother  he  detained  him  unlawfully;  he  says  in  effect  to 
the  mother,  I  will  not  give  him  up  to  you  without  a  habta$ 
corpus.  That  might  however  be  with  or  without  the  assent 
of  the  boy.  The  plaintiff  was  bound  to  prove  his  dissent, 
and  not  to  leave  that  question  in  ambiguity.] 

Cur.  adv.  puiL 
The  judgment  of  the  Court  was  delivered  on  the  next  day. 

BoLLAND,  B. — ^This  was  an  action  of  trespass  for  as- 
sault and  false  imprisonment,  brought  by.  an  inlant  by  bis 
next  friend.  The  facts  of  the  case  were  these :  the  plain- 
tiff had  been  placed  by  his  mother  at  the  school  kept  by 
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the  d^fendaDtt  and  it  appeared  thai  she  had  applied  to  ^^^^'^ 
take  bim  aw^«  The  schoolmaster  very  improperly  re- 
fused to  give  him  up  to  his  mother,  unless  she  paid  an 
amount  which  he  claimed  to  be  due.  The  question  is, 
whether  it  appears  upon  the  Judge*s  notes  that  there  was 
any  evidence  of  a  trespass  to  go  to  the  jury!  I  am  of 
opinion  that  there  was  not,  and,  consequently,  that  this 
rule  must  be  discharged.  It  has  been  argued  on  the  part  of 
the  plaintiff  that  the  misconduct  of  the  defendant  amount* 
ed  to  a  false  imprisonment.  I  cannot  find  any  thing  upon 
the  notes  of  the  learned  Judge  wbich  shews  that  the 
plaintiff  was  at  all  cognizant  of  any  restraint.  Tbere  are 
many  cases  which  shew  that  it  is  not  necessary,  to  consti- 
tute an  imprisonment,  that  the  hand  should  be  laid  upon 
the  person;  but  in  no  case  has  any  conduct  been  held  to 
amount  to  an  imprisonment  in  the  absence  of  the  party 
supposed  to  be  imprisoned.  An  officer  may  make  an  ar- 
rest without  laying  his  band  on  the  party  arrested;  but  in 
the  present  case,  as  far  as  we  know,  the  boy  may  have 
been  willing  to  stay;  he  does  not  appear  to  have  been  cog- 
nizant of  any  restraint,  and  there  was  no  evidence  of  any 
act  whatsoever  done  by  the  defendant  in  his  presence.  1 
think  that  we  cannot  construe  the  refusal  to  the  mother  in 
the  boy's  absence,  and  without  his  being  cognizant  of  any 
restraint,  to  be  an  imprisonment  of  him  against  his  will; 
and  therefore  1  am  of  opinion  that  the  rule  must  be  dis- 
charged. 

Aloerson,  B. — There  was  a  tt^tal  absence  of  any  probf 
of  consciousness'  of  restraint  on  ihe  part  of  the  plaintiff. 
No  act  of  resftraint  was  committed  in  his  presence ;  and  I 
am  of  opinion  that  the  refusal  in  his  absence  to  deliver 
him  up  to  his  mother  was  not  a  false  imprisonment.  My 
brother  Parke,  who  heard  the  rule  moved,  but  who  was 
Dot  present  at  the  argument,  concurs  in  the  opinion  of  the 
Court. 
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Herrino 

V. 
BOTLE. 


GuRNBYy  B. — ^This  plaintiff  complains  of  an  assault  and 
false  imprisonment.  There  was  no  evidence  of  any  re- 
straint upon  him.  There  was  no  evidence  that  he  had  any 
knowledge  of  his  mother  having  desired  that  be  should  be 
permitted  to  go  home^  nor  that  any  thing  passed  between 
the  plaintiff  and  defendant  which  shewed  that  there  was 
any  compulsion  upon  the  boy ;  and  there  was  nothing  to 
shew  that  he  was  conscious  that  he  was  in  any  respect 
restrained. 


Lord  Lyndhurst  stated  that  he  was  present  when  the 
rule  was  moved,  though  he  did  not  hear  the  case  argued, 
and  that  he  concurred  in  the  judgment 

Rule  discharged. 


Where  the  an- 
der-aheriffre- 
fiuef  to  send 
hit  notei  of  the 
trial,  A  motion 
for  R  new  trial 
miutheniRde 
on  affidavit  of 
theftcca. 


Thomas  v.  Edwards. 

JLELL  Y  applied  for  leave  to  postpone  a  motion  for  a 
new  trial  in  an  action  tried  before  the  sheriff,  on  the 
ground  that  the  under-sheriff  had  refused  to  send  up  his 
notes  of  the  trial.  He  cited  a  case  in  which  the  Court  of 
King's  Bench,  under  similar  circumstances,  had  allowed 
the  motion  to  stand  over  to  a  future  day. 


Parkb,  B. — You  may  take  a  rule.  If  the  under-sheriff 
persists  in  refiising  to  send  his  notes,  the  proper  course 
will  be  to  lay  the  facts  proved  at  the  trial  before  the 
Court  upon  aflSdavit« 

Motion  granted. 
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Duncan  r.  Grant. 

X  HIS  was  an  action  of  assumpsit  to  recover  the  sum  of  Where  the  ge- 
4/.  lOs.    The  defendant  pleaded  the  general  issue  and  another  plea  are 
the  Statute  of  Limitations,  and  gave  notice  of  set-off.  The  ^llf^^-^^Jl^' 
amount  claimed  to  be  set-off  was  SL  16s.,  and  the  differ-  entitled  to  giiTe 

,  1  1     «  1   .        ,   1        ,       » ■et-off  in  evi- 

ence  between  that  sum  and  the  amount  claimed  by  the  dence  upon  a 
plaintiff  was  paid  into  Court.    The  cause  was  tried  before  hound  to'V^oJ' 
the  under-sheriff^  when  it  was  objected  that  there  being  *®  »^'OiL 
another  plea  on  the  record  besides  the  general  issue^  the 
defendant  could  not  avail  himself  of  the  set-off  without 
pleading  it;  and  the  under-sheriff,  being  of  that  opinion, 
directed  the  jury  to  find  a  verdict  for  the  plaintiff.     A 
rule  for  a  new  trial  having  been  obtained  on  the  ground 
of  misdirection,  and  of  its  being  a  verdict  against  evi- 
dence— 

Walesby  shewed  cause. — ^There  being  another  plea  on 
the  record  besides  the  general  issue,  the  defendant  ought 
to  have  pleaded  the  set-off,  and  not  having  done  so,  he 
was  not  entitled  to  avail  himself  of  it  on  the  trial  of  this 
cause.  In  Webber  v.  Venn  (a),  Lord  Chief  Justice  Abbott 
said,  **  It  ought  to  be  generally  known,  that  where  any 
plea  is  on  the  record  besides  the  general  issue,  the  set«off 
cannot,  by  the  terms  of  the  statute,  be  taken  advantage  of 
unless  pleaded." 

C  Jones,  in  support  of  the  rule.  —  In  Coulson  v. 
Jones {b),  Lord  EUenborough  was  of  opinion,  after  hear- 
ing the  point  argued  on  both  sides,  and  after  referring  to 
the  words  of  the  S  Geo.  2,  c.22,  s.  13,  that  there  were 
no  restrictive  words  in  that  statute  confining  the  right 

.  (a)  Ry.  &  M.  413.  (6)  6  Esp.  50. 
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*****i^  '^**«^  to  give  a  notice  of  set-off  to  Uie  case  where  the  general 

*-     ^      ^     issue  is  alone  pleaded,  and  that  where  the  general  issue 

DuNCAir       was  pleaded,  with  different  pleas,  the  defendant,  having 

Grant.        given  a  notice  of  set-off,  was  entitled  to  give  evidence  of 

it  accordingly.     What  was  said  by  Lord  Tenierden  was 

merely  an  intimation  thrown  out  by  him  on  looking  at 

the  record,  without  the  point  having  been  at  all  rabed,  a 

verdict  by  consent  having  been  taken  in  the  cause. 

BoLLAND,  B. — I  am  of  opinion  thai  this  rule  ought  to 
be  discharged.  The  two  authorities  cited  are  at  variance 
with  each  other,  but  I  think  the  opinion  of  Lord  TVnler- 
den  is  entitled  to  greater  weight  as  being  more  consistent 
with  the  words  of  the  statute ;  and  I  think  Lord  Teuiet' 
den  wouki  not  have  thrown  out  that  intimation  unless  he 
had  formed  a  deliberate  o|wiion  adverse  to  that  of  Lord 
EUenborough. 

AiDBRSOM,  B. — I  think  it  is  better  to  adhere  to  the 
latest  authority.  The  words  of  the  act  are,  "  That  where 
there  are  mutual  debts  between  the  plaintiff  and  defen* 
dant,  or  if  either  party  be  sued  as  executor  or  adminis- 
trator, where  there  are  mutual  debts  between  the  testator 
or  intestate  and  either  party,  one  debt  may  be  set  against 
the  other,  and  such  matter  may  be  given  in  evidence 
upon  the  general  issue,  or  pleaded  in  bar,  as  the  mature  of 
the  case  shall  require,  so  as  at  the  time  of  his  pleading 
the  general  issue,  where  any  such  debt  of  the  plaintiff,  his 
testator  or  intestate,  is  intended  to  be  insisted  on  in  evi- 
dence, notice  shall  be  given  of  the  particular  sum  or  debt 
so  intended  to  be  insisted  on,  and  upon  what  account  it 
became  due,  or  otherwise  such  matter  shall  not  be  allowed 
in  evidence  upon  such  general  issue."  The  fair  meaning 
of  the  clause  is,  that  where  no  special  pleas  are  pleaded, 
the  set-off  may  be  given  in  evidenee  upon  a  notice,  other- 
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wise  it  must  be  pkactecU    I  think  Lord  TenierdetCs  opin*  ^<^^*  of  pteas, 
ion  is  the  better  founded  of  fbe  two. 

Gu^NEY,  B.|  concurred. 

Rule  discharged. 


ment  wu  re- 
galar. 


NicHOLLs  and  Another  9.  Chambers. 

t^OMYN  had  obtained  a  rule  to  shew  cause  why  the  where  a  cause 

judgment  and  all  subsequent  proceedings  should  not  be  "^^l^^^Z^ 

set  aside  for  irregularity  with  costs.    The  cause  had  been  ^er  the  s  &  4 

tried  before  the  under-sheriff,  by  order  of  a  Judge,  under  on  the  23rd  of 

8&  4  WiU.  4.  c.  A&.     The  jury  process  was  returnable  JSniUPh.^^ 

00  the  ^Ist  of  May;  the  cause  was  tried  on  the  22nd,  ^^^"^  >  ^^' 

when  the  plaintiff  obtained  a  verdict,  ami  the  costa  were  taxed  and  judg- 

taxed  and  judgment  signed  on  the  gTih  of  May.  |Sr27fh"-  ""* 

Heldf  upon  the 
,  i»      1  congtruciion  of 

Kelly  shewed  cause. — The  judgment  was  perfectly  re-  the  isthsec- 
gular.  By  the  18th  sect,  of  the  8  &  4  WiU.  4,  c  42,  it  is  "tZ  t^X-' 
enacted  "  That  at  the  return  of  any  such  writs  of  inquiry  or 
writ  of  trial  of  such  issue  or  issues  as  aforesaid,  costs  shall 
be  taxed,  and  judgment  signed  and  execution  issued  forth- 
with, unless  such  sheriff  or  his  deputy  before  whom  such 
writ  of  inquiry  may  be  executed,  or  such  sheriff,  deputy,  or 
Judge  before  whom  such  trial  siiall  be  had,  shall  certify  un- 
der his  hand  upon  such  writ  that  judgment  ought  not  to  be 
signed  until  the  defendant  shall  have  had  an  opportunity  to 
spply  to  the  Court  for  a  new  inquiry  or  trial,  or  a  Judge  of 
any  of  the  said  Courts  shall  think  fit  to  order  that  judgment 
or  execution  sliall  be  stayed  to  a  day  to  be  named  in  such 
order;  and  the  verdict  of  such  jury  on  the  trial  of  such 
issue  or  issues  shall  be  as  valid  and  of  the  like  force  as  a 
verdict  of  a  jury  at  Nisi  PriusJ"  There  was  here  no  certi- 
ficate or  order  by  the  sheriff  or  a  Judge  to  prevent  judg- 
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Bxek.  0/  PUat,  ment  being  signed;  and  therefore,  according  to  the  plain 
N«.^^^l^     and  obyious  construction  of  the  clause,  the  plaintiff  was 
NicHOLLs      entitled  to  sign  judgment  and  issue  execution  immedi- 
ChaJberi.     ately.     He  also  cited  the  67th  rule  of  H.  T.  2  Will.  4,  to 
shew  that  no  rule  to  plead  was  necessary^  which  was  ad- 
mitted by 

Comyn,  in  support  of  the  rule. — The  latter  part  of  the 
clause,  that  the  verdict  shall  be  as  valid  and  of  the  like 
force  as  a  verdict  at  Nisi  Prius,  confines  its  operation  to 
the  ordinary  rule  applicable  to  a  verdict  at  Nisi  Prius,  in 
which  case  the  unsuccessful  party  has  four  days  in  term 
to  move  for  judgment  or  in  arrest  of  judgment,  or  for  a 
new  trials  before  the  costs  can  be  taxed  and  the  judgment 
signed.  The  plaintiff  has  not  availed  himself  of  the  former 
part  of  the  statute,  but  left  the  taxation  of  costs  and  signing 
final  judgment  till  the  ^th.  If  the  plaintiff  does  not  take 
out  immediate  execution  so  as  to  give  up  the  costs,  it  is 
within  the  ordinary  rule  of  a  verdict  at  Nisi  Prius.  If  this 
had  been  a  trial  in  vacation  under  the  1  Wiil.  4,  c.  7,  the 
plaintiff  might  have  applied  for  immediate  execution,  but 
then  he  must  have  given  up  the  costs. 

BoLLAND,  B. — ^lam  of  opinion  that  this  rule  ought  to  be 
discharged.  A  verdict  under  this  act  of  Parliament  does 
not  stand  on  the  same  footing  as  one  before  the  act.  The 
statute  enacts,  that,  at  the  return  of  the  writ  of  trial,  **  costs 
shall  be  taxed,  judgment  signed,  and  execution  issued 
forthwith :"  it  then  goes  on  to  say, ''  unless  such  sheriff, 
&c.  shall  certify  under  his  hand  upon  such  writ  that  judg- 
ment ought  not  to  be  signed  until  the  defendant  shall 
have  had  an  opportunity  to  apply  to  the  Court  for  a  new 
inquiry  or  trial,  &c.;  and  the  verdict  of  such  jury,  &c. 
shall  be  as  valid  and  of  the  like  force  as  a  verdict  at  Nisi 
Priusy  The  last  part  of  the  clause  is  consistent  with  and 
does  not  alter  the  effect  of  the  earlier  part  of  the  clause. 
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Alderson,  B. — The  word  "forthwith"  means  that  a  Etch,  of  Pleat; 
plaintiff  may  have  his  execution  as  soon  as  he  can  get  his  ^ 

costs  taxed.    I  do  not  think  that  the  direction  to  do  it  limits      Nicholls 
the  power  expressly  given.   When  a  Judge  gives  authority      chambers. 
to  issue  immediate  execution,  which  means  as  soon  as  the 
plaintiff  can  get  his  costs  taxed,  it  is  not  compulsory  on 
the  party  to  issue  execution  immediately  or  to  wait  until 
after  four  days  in  term  have  elapsed. 

Rule  discharged. 


Porter  tJ.  Cooper. 

XHE  first  six  counts  of  the  declaration  were  framed  Abiiiofindiet- 
upon  the  following  memorandum,  signed  by  the  counsel  ^^^  having"*' 
for  the  prosecutor  and  defendant,  at  the  Worcestershire  ***S"f^'^jJ"'** 
sessions  holden  the  3rd  of  July^  1832,  in  respect  of  an  theAprii^uar- 
indictment  which  had  been  preferred  at  the  preceding  As-  ]832,  by  the 

plaintiff  against 
the  defendant, 
and  the  defend- 
ant not  having 
filed  hit  plea  be- 
fore the  second 
day  of  tbe  fol- 
lowing sessions, 
as  he  was  bound 
to  do,  acccord- 
ing  to  the  practice  of  tbe  sessions,  the  prosecutor  said  he  should  press  for  judgment  for  want  of  a 
plo,  unless  the  defendant  would  consent  to  pay  the  costs  of  the  day;  and  the  matter  being 
brought  before  the  Court,  the  Court  said  that  the  defendant  must  either  plead  and  take  his  trial,  or, 
he  might  be  allowed  to  traverse  on  payment  of  the  costs  of  tbe  day.  The  parties  then  conferred 
together,  and  an  agreement  was  come  to,  and  the  following  memorandum  was  signed  by  the 
eoonsel  on  both  sides : — '*  Traversed  to  the  next  sessions,  by  consent,  the  defendant  paying  the 
cocta  of  thtf  day,  including  counsel's  fees,  the  prosecutor  giving  a  copy  of  tbe  replication  one 
mouth  before  the  sessions."  The  prosecutor  afterwards  got  his  bill  of  costs  taxed,  and  the 
defendant  was  served  with  a  copy  of  the  allocatur,  and  was  applied  to  for  the  amount ;  the 
defendant  objected  to  two  items,  which  the  prosecutor's  attorney  agreed  to  take  off.  The  de- 
fendani's  attorney  then  offered  to  give  his  check  for  the  amount,  but  not  being  pressed  for,  it 
waa  not  given.  The  defendant  on  a  subsequent  application  for  payment  by  the  prosecutor's 
attorney,  requested  the  latter  to  apply  to  B.  who  received  his  rents,  and  he  would  arrange  or  pay, 
Htldt  that  what  took  place  at  the  sessions  amounted  to  an  agreement  binding  on  the  defendant, 
jodepeodently  of  tbe  order  of  the  Court,  and  that  taking  such  agreement  together  with  the  pro- 
mine  to  arrange  and  pay  after  the  amount  had  been  ascertained,  there  was  a  casa  to  go  to  the 
jury  on  the  count  on  the  account  stated. 


sizes  for  a  nuisance.  "  Traversed  to  the  next  sessions  by 
consent,  the  defendant  paying  the  costs  of  the  day,  includ- 
ing counsel's  fees;  the  prosecutor  giving  a  copy  of  the  re- 
plication one  month  before  the  next  sessions."  The  last 
count  was  upon  an  account  stated. 


VOt..  I. 


P  D 


C  nl.  n. 
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^'^^ftCf^**'       At  the  trial  before  Patteson,  J.,  at  the  Worcestershire 
Spring  Assises,  1834,  the  plaintifFy  in  support  of  his  special 
counts,  produced  the  original  indictment,  indorsed  a  true 
bill,  which  was  objected  to  by  Maule,  as  inadmissible  on 
the  authority  of  Rex  v.  Smith  (a),  and  the  learned  Judge 
having  ruled  in  favour  of  the  objection,  the  special  counts 
were  abandoned,  and  the  case  proceeded  on  the  count  on 
an  account  stated.     In  support  of  this  count  the  evidence 
was  as  follows :  that,  at  the  July  sessions,  in  the  afternoon 
of  the  second  day,  the  counsel  for  the  prosecution  of  the 
indictment,  which  had  been  preferred  and  found  at  the 
preceding  sessions,  complained  to  the  court  that  the  de- 
fendant had  not  filed  his  plea,  alleging  that  it  was  the 
practice  of  the  sessions  that  it  should  be  filed   on  the 
morning  of  that  day.     It  was  proposed  to  plead  to  the  ju- 
risdiction, which  the  prosecutor  said   he  should   object 
to,  and  press  for  judgment  for  want  of  a  plea,  unless  the 
defendant  would  allow  the   prosecutor  his  costs  of  the 
day.     The  Court  conferred  together,  and  said,  that  the 
defendant  must  either  plead  and  take  his  trial,  or  he 
might  be  allowed  to  traverse,  on  payment  of  the  costs  of 
the  day.     The  defendant  was  then  trying  prisoners  in 
another  court,  and  his  attorney,  Mr.  Beale,  went  to  con- 
sult him,  and  returned,  upon  which  the  arrangement  was 
concluded,  and  the  memorandum  above  set  forth  signed 
by  the  respective  counsel.   This  agreement  was  embodied 
in  an  order  of  court  afterwards  drawn  up,  which  directed 
a  taxation  of  the  costs  of  the  day  by  the  deputy  clerk  of 
the  peace.     It  further  appeared^  that  the  bill  of  the  pro- 
secutor's  costs   was  taxed    by  the  deputy  clerk  of  the 
peace  at  431. 8^.,  and  that  the  defendant's  attorney  had 
a  copy   of  the  allocatur,   and  was  applied   to  for    the 
amount,  upon  which  he  wrote  to  the  prosecutor's  attor- 

;«)  8  Barn.  &  Cress.  341.  ^ 
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ney^  that  the  defendants  bad  looked  over  the  billi  and  iSM*-  </  ^'Mt, 
.      .  ...  .  1834. 

thinking  there  was  some  mistake  in  it,  he  proposed  taking  ^ 

the  opinion  of  the  Court  at  the  approaching  sessions.    At       Ported 

those  sessions,  accordingly,  the  counsel  for  the  prosecu-       Coopbr 

tion  inquired  what  was  the  objection  intended  to  be  urged 

by  the  defendants,  and  was  answered,  that  it  went  to  the 

allowance  of  one  guinea  and  eight  shillings ;  and  it  was 

proposed  to  refer  the  bill  back  to  the  deputy  clerk  of  the 

peace.     The  prosecutor's  attorney   said   there   was   no 

occasion  to  do  that,  and  consented  to  disallow  the  two 

items,  whereupon  the  defendant's  attorney  offered  to  give 

hia  check  then  for  the  balance;  it  was  not,  however, 

pressed  for,  and  was  not  given,  and  afterwards  it  was 

refused.    In  a  subsequent  conversation  between  the  de* 

fendant  and  the  prosecutor's  attorney  on  the   19th  of 

November,  1832,  the  former  requested  the  latter  to  apply 

to  Mr.  Beale,  who  received  his  rents,  and  he  would 

arrange  or  pay.     Upon  application  made  to  Mr.  Beale^ 

that  gentleman,  however,  refused.    It  was  objected,  on 

these  facts,  that  there  was  no  evidence  to  go  to  the  jury 

upon  the  count  on  the  account  stated.     The  learned 

Judge  thought  otherwise,  and  left  the  case  to  the  jury, 

giving  the  defendant  leave  to  move  to  enter  a  nonsuit. 

A   verdict  havuig  passed  for  the    plaintiff.   Mauley  in 

Easter  term  last,  obtained  a  rule  to  shew  cause  why  the 

verdict  should  not  be  set  aside,  and  a  nonsuit  entered. 

JZ.  V.  Richards  and  G.  T.  White  now  shewed  cause. — 
The  ground  upon  which  this  rule  was  obtained  was, 
that  there  was  no  sum  of  money  due  from  the  defendant 
to  tbe  plaintiff,  which  could  form  the  subject  matter  of  an 
account  stated ;  and  Emerson  v.  Lashley  (a)  was  mainly 
relied  on.  There  it  was  holden  that  an  action  would  not 
Ke,  to  recover  costs  ordered  to  be  paid  by  an  interlocu- 

(a)2H.Blac.  248. 
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**e*-^^'«««»  tor  J  rule  in  the  lord  mayor's  court.  That  case,  howe?er, 
is  wholly  unlike  the  present ;  for  here  a  sum  of  money  was 
due  from  the  defendant  to  the  plaintiff,  recoverable  by 
action  at  law,  before  the  stating  of  the  account  between 
them.  Admitting,  however,  that  no  such  sum  was  due, 
there  is  such  express  evidence  of  an  account  stated 
between  the  parties  as  will  make  that  form  of  action 
maintainable.  To  bring  this  case  within  the  principle  of 
Emerson  v.  LasUey,  it  ought  to  have  appeared  that  the 
order  of  the  court  of  quarter  sessions  proceeded  from 
the  breast  of  the  court,  instead  of  being  merely  ancillary  to 
an  agreement  previously  entered  into  between  the  plaintiff 
and  the  defendant.  The  note  on  the  counseVs  briefs, 
signed  by  them  on  both  sides — **  traversed  to  the  next 
sessions  by  consent,  the  defendant  paying  the  costs  of  the 
day,'*  amounts  to  a  distinct  and  complete  agreement  for 
the  payment  by  the  defendant  of  the  costs  of  the  day,  in 
consideration  of  a  forbearance  shewn  to  him  by  the  plain- 
tiff, in  consenting  to  his  traversing  to  the  next  sessions. 
Upon  this  agreement  an  action  was  maintainable,  and  it 
is  not  the  less  so  because  the  Court  of  quarter  sessions 
approved  of  the  agreement,  and  sanctioned  it,  by  making  an 
order  in  conformity  therewith,  for  the  disobedience  of  which 
order,  it  is  quite  immaterial  whether  or  no  there  would  have 
been  a  remedy  by  attachment  or  otherwise.  What  fell 
from  Mr.  Baron  Parker  in  the  case  of  Weniworih  v.  Btd^ 
ten  (&),  is  in  point.  "  Now,  though  there  is  no  remedy 
for  disobedience  of  a  Judge's  order,  as  such,  by  one  of  the 
parties  against  another  by  action,  but  by  attachment 
merely,  yet,  if  it  be  made  by  consent  of  both,  and  la 
founded  on  a  binding  agreement,  an  action  will  not  the 
less  lie  upon  that  agreement,  though  it  have  also  the 
additional  sanction  of  a  Judge's  order.  The  contract  of 
ibe  parties  is  not  less  a  contract,  and  subject  to  the  inci- 

{}>)  9  Bam.  &  Cress,  850. 
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dents  of  a  contract,  because   there   is  superadded   the    Exch.  of  pum, 

1834. 
command  of  the  Judge.     The  case  of  an  agreement  to 

refer  by  order  of  a  Judge  is  a  familiar  instance,  many  ac- 
tions being  brought  upon  such  agreements."  This  argu- 
ment derives  further  confirmation  from  the  case  of  Riletf 
V,  Byrne  (a).  There,  after  notice  of  trial,  the  cause  was 
compromised,  the  defendant  agreeing  to  apologise  and 
pay  the  plaintiff's  costs  as  between  attorney  and  client. 
The  apology  was  made  and  accepted,  and  a  rule  of  Court 
was  afterwards  made  in  the  cause,  ordering  the  payment  of 
67/113^.,  the  costs  of  the  action,  and  7/.  Ids.,  the  costs  of 
applying  for  the  rule.  And  the  Court  of  King's  Bench 
held,  that  the  undertaking  entered  into  by  the  defendant 
was  such  as  to  constitute  a  debt  proveable  under  the  com- 
mission; that  the  defendant  had  agreed,  upon  good  consi- 
deration, to  pay  what  should  be  found  due  for  the  plain- 
tiflTs costs,  and  the  Master's  allocatur  operated  as  an  award. 
In  like  manner  here,  the  defendant  agreed,  upon  good 
consideration,  to  pay  the  plaintiff  his  costs  of  the  day,  and 
the  deputy  clerk  of  the  peace's  allocatur  operated  as  an 
award.  Jacobs  v.  Phillips  (6)  is  distinguishable,  as  in 
that  case  the  order  was  in  invitum,  and  there  was  nothing 
therefore  from  which  an  agreement  could  be  inferred. 

Admitting,  however,  for  the  sake  of  the  argument,  that 
there  was  not  in  this  case  a  sum  of  money  due  from  the 
defendant  to  the  plaintiff  recoverable  by  action  at  law, 
still  there  is  such  express  evidence  of  an  account  stated 
between  the  parties  as  makes  that  form  of  action  maintain- 
able. The  consent  of  the  parties  was  indorsed  by  their 
respective  counsel  on  their  briefs.  An  order  of  Court  was 
made  to  effectuate  that  consent.  Af);erwarda  the  costs 
were  taxed  at  43/.  8^.,  and  this  having  been  done  the  par- 
ties met  at  the  subsequent  sessions;  an  objection  having 
been  taken  to  two  items,  one  of  a  guinea  and  the  other  o£ 

(a)  2  Bam.  &  Adolph.  779.  (*)  1 C.  M.  &  R.  195. 
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*'«*!^^«»  eight  shillings,  that  objection  was  allowed  on  the  part  of 
the  plaintiff,  and  the  defendant's  attorney  told  him  that  he 
would  give  his  check  for  the  difference.  It  was  also  proved 
that  the  plaintiff's  attorney  afterwards  saw  the  defendant 
himself,  and  was  referred  by  him  to  Mr.  Beale^  who  he 
said  received  his  rents,  and  who  would  arrange  or  pay. 
The  above  evidence  was  of  itself  sufficient  to  support  the 
count  upon  an  account  stated,  whether  or  no  there  was  a 
cause  of  action  before  and  independent  of  that  account. 
This  view  of  the  sufficiency  of  evidence  in  support  of  such 
a  count,  is  strongly  illustrated  by  Peacock,  Administrator, 
V.  Harris  {a),  and  Knowles  and  Others  v.  Michel  and 
Another  (6).  In  the  former  of  those  cases,  a  collector  of 
tolls,  though  not  legally  appointed,  wdlb  holden  entitled  to 
recover  upon  a  count  for  an  account  stated,  the  amount  of 
tolls  for  which  he  had  credited  the  defendant  passing 
through  the  gate,  upon  the  strength  of  a  recognition  by 
the  defendant  of  the  collector's  title  to  the  tolls:  and  in 
the  latter  a  verbal  admission,  made  after  the  felling  and 
taking  away  by  the  defendant  of  certain  trees,  that  so 
much  had  been  agreed  to  be  paid  for  them  whilst  stand* 
ing,  was  holden  sufficient  to  support  a  count  upon  an  ac- 
count  stated.  Lastly,  the  defendant  is  not  entitled  to  a 
nonsuit,  for  the  learned  Judge  improperly  rejected  evi- 
dence on  the  authority  of  Rex  v.  Smith.  \^Parke,  B. — ^We 
will  first  hear  the  other  side;  and,  if  they  satisfy  us  that 
you  are  wrong  on  the  points  you  have  already  urged,  we 
will  then  hear  you  upon  the  last  question.] 


Maule  and  Curwood,  in  support  of  the  rule. — The 
plaintiff  cannot  recover  at  all.  If  there  had  been  an 
agreement  to  pay  a  certain  sum  for  costs,  or  to  pay  the 
costs  to  be  afterwards  ascertained,  an  action  for  them 
might  have  been  maintained.     But  here  there  was  no 


(a)  10  East,  104. 


(6)  13  East,  249. 


TRINITY  TERMy  4  WILL.  IV.  39S 

agreement.  The  result  of  the  evidence  is.  that  on  the  two  Each.  ofPUas, 
parties  coining  into  Court,  an  arrangement  was  made  by 
tbeir  counsel  to  adjourn  the  case,  on  certain  terms.     This 
arrangeraent  could  only  be  carried  into  effect  by  the  Court, 
and,  as  soon  as  the  order  of  Court  was  made,  the  contract 
was  performed.     [Parke^  6 — That  is  true,  if  the  contract 
were  only  to  adjourn  the  case ;  but  it  is  said,  that  the  con- 
tract was  to  pay  the  money.]     If  the  agreement  was,  that 
the  prosecutor  and  the  defendant  should  put  themselves  in 
the  situation  of  parties  bound  by  a  rule  of  Court,  no  action 
is  maintainable,  and  the  indorsement  on  the  briefs  was 
merely  ancillary  and  introductory  to  the  order.     Then,  as 
to  the  account  stated,  there  was  no  evidence  to  go  to  the 
jury  of  an  account  stated.     The  reference  by  the  defen* 
dant  to  his  attorney  was  merely  to  see  whether  he  would 
arrange   or  pay.     [Alder son,  B. — '*  Go  to  my  attorney, 
who  receives  my  rents,  and  he  will  either  arrange  or  pay," 
seems  an  expression  that  ought  to  be  left  to  the  jury.  You 
must  not  forget  that  it  had  been  discussed  before  in  open 
Court,  and  two  items  rejected.     Parke,  B. — It  is  only  for 
us  to  say  whether  there  was  evidence  to  go  to  the  jury. 
It  wds  for  them  to  say  what  was  the  meaning  of  those 
words.     The  word  **  arrange"  may  mean  two  things.     It 
was  clearly  a  question  for  them.]    It  may  be  admitted  that 
what  the  defendant  said  would  have  been  sufficient  evi- 
dence, if  it  had  appeared  that  an  action  was  originally 
maintainable.     But  it  woulct  be  dangerous  to  hold  that  a 
mere  statement  of  account  will  give  a  right  of  action  where 
an  action  was  not  originally  maintainable.     The  cases  of 
Knowles  v.  Michel  and  Peacock  v.  Harris,  which  have 
been  supposed  to  support  such  a  proposition,  on  investi- 
gation will  be  found  not  to  do  so.     [AUerson,  B. — The 
count  on  the  account  stated  speaks  of  a  sum  due  and 
owing.     Parke,  B. — Does  it  not  come  to  this,  whether 
an  action  could  have  been  maintained  on  this  agreement 
when  executed  ?] 
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Exch.  of  PUat,  Parke,  B.— I  think  that  this  rule  ought  to  be  discharged, 
and  that  there  was  evidence  to  go  to  the  jury  in  support  of 
the  count  on  an  account  stated.  I  agree  with  what  has  fallen 
from  my  brother  Alderson  in  the  course  of  the  discussion, 
that,  in  the  later  cases,  the  Courts  have  deviated  far  from 
what  was  the  original  meaning  of  an  account  stated.  I  take 
the  rule  to  be  this,  that,  if  there  is  an  admission  of  a  sum 
of  money  being  due,  for  which  enaction  would  lie,  that  will 
DC  evidence  to  go  to  the  jury  on  the  count  for  an  account 
stated.  There  was,  indeed,  no  express  evidence  of  the  ad- 
mission of  the  defendant  of  any  previous  sum  being  due; 
but  the  amount  was  conditionally  admitted,  two  items  being 
objected  to.  The  amount  had  been  taxed  by  the  deputy 
clerk  of  the  peace,  and  on  its  being  proposed  to  refer  it  back 
to  him,  the  two  items  were  abandoned.  The  allocatur  had 
been  served,  so  that  the  defendant  was  aware  of  what  the 
plaintiff  claimed.  Then  there  was  a  personal  application 
to  the  defendant  to  pay,  upon  which  he  said,  '*  Go  to  Mr. 
Beale,  who  receives  my  rents,  and  he  will  arrange  or  pay." 
Now,  as  the  defendant  knew  the  amount  claimed,  it  was 
clearly  for  the  jury  to  say  what  was  the  meaning  of  this  ex- 
pression, and  to  consider  whether  it  did  not  amount  to  an 
admission  of  his  liability  under  the  agreement,  and  a  pro- 
mise to  pay. 

This  reduces  the  case  to  the  question  whether  an  action 
was  originally  maintainable,  as  on  an  agreement,  or  whe- 
ther there  was  merely  an  interlocutory  order,  on  which  the 
party  could  proceed  only  by  process  of  contempt.  To 
make  out  that  the  action  would  have  lain,  it  is  neces- 
sary to  shew  that  there  was  an  agreement  between  the 
parties,  and  that  depends  on  what  took  place  at  the  ses* 
sions.  It  seems  to  me  that  what  occurred  there  would 
have  amounted  to  an  agreement,  independently  of  the 
order  of  Court.  It  appears  that  the  defendant  was  bound 
to  plead,  and  was  nut  ready  with  his  plea.     The  prosecu- 
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tor's  counsel  stated  in  Court  that  he  should  press  for  judg-  ^*^^  ^^^*^ 
Boent  then,  unless  the  defendant  would  consent  to  pay  the 
costs  of  the  day.  It  was  mentioned  to  the  Court,  who 
recommended  the  parties  to  come  to  terms,  and  they 
afterwards  treated  together,  and  came  to  an  agreement, 
which  amounts  to  this :  that,  in  consideration  that  the 
prosecutor  would  forego  his  right  of  insisting  for  an  im- 
mediate judgment,  the  defendant  promised  to  pay  the  costs. 
This  appears  to  me  to  be  a  binding  agreement,  totally 
independent  of  the  order  of  sessions,  and  in  that  view  of 
the  case  an  action  was  maintainable  on  the  original  agree- 
ment.    This  rule  must  therefore  be  discharged. 

BoLLAMD,  B. — I  am  of  the  same  opinion.  If  the  case 
had  depended  on  the  order  of  sessions  merely,  I  should 
have  been  of  a  different  opinion.  There  was,  however, 
evidence  of  an  agreement,  independently  of  the  order  of 
sessions ;  and  Dr.  Cooper ^  who  was  aware  of  the  amount 
claimed,  referred  the  plaintiff  to  his  attorney,  and  said 
that  he  would  arrange  or  pay ;  and  the  jury  have  put  the 
construction  upon  those  words  which  I  think  they  ought 
in  fairness  to  have  put  upon  them.  It  seems  to  me,  there- 
fore, that  the  action  was  maintainable  on  the  count  for  an 
account  stated. 


Alberson,  B. — I  am  of  the  same  opinion.  The  cases 
have  come  to  this,  that  an  admission  of  a  certain  sum  being 
due  in  respect  of  a  demand  for  which  an  action  would  lie, 
is  evidence  sufficient  to  support  a  count  on  an  account  stat- 
ed. Now,  in  this  case,  was  there  not  a  demand?  It  is  said 
that  an  action  will  not  lie  on  an  interlocutory  order  of  Court. 
All  that  the  court  of  sessions  appear  however  to  have  done 
in  this  instance  was,  the  communicating  that  they  would 
not  object  to  what  the  parties  should  arrange.  Afterwards 
the  parties  do  come  to  an  arrangement,  and  the  Court  give 
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Match.  9f  PUat,  their  sanction,  but  the  arrangement  proceeded  by  the  con- 
sent of  the  parties.  The  amount  of  the  costs  was  subse- 
quently ascertained,  and  there  was  evidence  of  a  promise 
to  pay.  On  this  state  of  facts,  I  think  that  the  count  on 
an  account  stated  was  maintainable. 


GuRNEY,  B.,  concurred. 


Rule  discharged. 


Where  the  writ 
of  rammoni  wu 
**  in  en  action 
on  the  case," 
and  the  affidavit 
to  hold  to  bail 
wai  for  goods 
fold  and  deli- 
yered,  and  the 
amount  of  the 
debt  was  in- 
dorsed on  the 
writ:  HeldfihtLt 
the  writ  was  ir- 
regular, and  that 
the  defendant 
wasentitledtobe 
discharged  out 
of  custoidy. 

A  writ  of  sum- 
mons directed 
tothe^sheriffs" 
of  Miiddletex  u 
irregular. 


Barker  v.  Weedon. 

A,  RULE  bad  been  obtained  by  Heaton  for  setting 
aside  the  writ  of  capias  for  irregularity,  and  for  discharge 
ing  the  defendant  out  of  custody,  on  the  ground  that  on 
the  face  of  the  writ  it  was  to  answer  the  plaintiff  in  an 
action  on  the  case,  the  affidavit  to  hold  to  bail  being 
for  goods  sold  and  deUvered.  The  amount  of  the  debt 
was  indorsed  on  the  writ. 

W.  H.  Watson  shewed  cause. — The  writ  is  good.  The 
direction  in  the  statute  is  to  answer  the  plaintiff  in  an 
action  on  promises  (debt,  &c.).  Now,  as  a  person  may  be 
h  olden  to  bail  in  case  by  a  Judge's  order,  the  writ  is  not 
necessarily  void.  [Aldersan^  B. — The  writ  is  incongruous, 
the  indorsement  being  for  a  debt,  and  the  writ  in  case]. 
The  indorsement  is  no  part  of  the  writ.  [Parke^  B. — 
You  cannot  have  a  good  declaration  thereon,  and  there- 
fore, as  to  discharging  the  defendant  out  of  custody, 
you  can  have  no  answer].  If  the  declaration  was  in 
debt,  the  Court  would  not  set  it  aside  unless  the  plaintiff 
applied  immediately.  [Parke,  B. — You  cannot  have  a 
good  declaration  on  this  writ,  that  is  clear;  and  why 
should  we  keep  the  defendant  in  custody  till  the  plaintiff 
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chooses  to  declare?]     At  all  events,  the  defendant  by  his  Bseh.  of  PkM, 


rule  asks  too  much. 

Heaton,  eanira. — ^The  writ  ought  to  be  set  aside,  the  in- 
dorsement  being  in  debt,  the  aflSdavit  to  hold  to  bail  in  debt, 
and  the  writ  in  case,  wbich  is  irregular.  [Parkct  B. — We  are 
of  opinion  that  the  writ  is  regular;  a  party  may  be  holden 
to  bul  in  case;  the  indorsement  is  no  part  of  the  writ:  but 
the  arrest  is  irregular;  and  therefore  the  rule  should  be 
absolute  without  costs.] 

Heaton  then  objected  that  the  writ  was  directed  to  the 
**  sheriffi"  of  Middlesex^  which  was  irregular,  the  two  in* 
dividuals  filling  the  office  o(  sheriff  of  Middlesese. 

Waisam. — The  writ  is  substantially  correct,  and  this  is 
not  such  an  irregularity  as  can  mislead;  and  the  Court 
will  not  set  aside  a  rule  with  costs  for  such  a  trifling  over- 
sight, which  is  not  absolutely  incorrect. 

Parke,  B. — ^This  irregularity  is  fatal;  the  Courts  require 
great  strictness  in  writs.  The  office  is  that  of  '*  sheriff" 
o{  Middlesex;  the  rule  must  be  absolute  with  costs. 

The  other  Barons  concurred. 

Rule  absolute,  with  costs. 


J834. 
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Exeh.  of  PUtUt 
1834. 


Dob  dem*  Lewis,  Esq.,  v.  Cawdor. 

X  HIS  was  an  ejectment  brought  to  recover  a  smelting 
house  and  foundry  near  Llanelly^  in  Caermarthenshire. 
The  day  of  the  demise  laid  in  the  declaration  was  the  2nd 
of  March,  18S0.  At  the  trial  before  Bosanquetf  J.,  at 
the    last   Summer  Assizes  for   the   county  of  Caermar- 


The  father  of 
the  defendant, 
and,  after  bis 
death,  the  de- 
fendant, had 
held  lands  by 
the  permission 
of  and  under 
the  fiither  of 

the  lessor  of  the  iherip  the  plaintiff's  case  was — That,  in  the  year  1813,  his 
after  the  death  father,  who  was  the  Confidential  agent  of  the  late  Lord 
UiVbswr^'oYthc  ^^^^^^»  ^^^  hi\\eT  of  the  defendant,  had  permitted  him 
plaintiff,  the  de-  to  build  the  works  in  question  for  the  purpose  of  smelting 
tinned  to  hold  lead  Ore,  on  a  spot  of  waste  ground  called  the  Hook^  which 
Ihei^tlit  thl°  adjoined,  and  was  parcel  of  a  farm  called  Penrhose,  the 
tenancy  was  de-  property  of  Mr.  LetoiSy  on  an  understanding  that  a  lease 
lessor  of  the  should  be  granted,  on  terms  to  be  subsequently  arranged; 
fn*evidence*thc  that  the  works  were  accordingly  built  in  the  year  1812, 
The'fim  wasT  ^"^  abandoned  in  a  few  years,  and  subsequently  let  by 
letter  written  Lord  Cawdors  agent  to  the  present  occupiers,  Messrs. 
dantto  the  Waddle^  as  an  iron  foundry.  The  late  Lord  Cawdor  died 
wWcKerac-  in  1821.  Mr.  LeiTW  died  in  1 829,  and  in  a  few  months  after- 
Wards  his  son  and  heir-at-law,  the  lessor  of  the  plaintiff, 
applied  to  Lord  Cawdors  agents,  and  subsequently  to 
Lord  Cawdor  himself,  requesting  that  some  arrangement 
might  be  made  respecting  the  terms  on  which  Lord  CatD^ 
dor  was  to  hold  the  works  as  tenant  to  the  lessor  of  the 
plaintiff.     The  following  letters   from  Lord  Cawdor  and 


knowledging 
the  receipt  of  a 
letter  from  the 
plaintiff  on  the 
subject  of  the 
premises  in 
question,  he 
says, ''  As  the 
circumstances 
in  it  are  not 
within  my 


knowledge,  I 

have  placed  it  in  the  hands  of  Messrs.  F.,  and  have  requested  them  to  communicate  with  you." 
The  second  letter,  which  was  from  Messrs.  F,  to  the  plaintiff,  was  as  follows :  **  Barl  C  (the  de- 
fendant) has  given  us  a  letter  from  you  on  the  subject  of  some  ground  you  sUte  to  have  been  let 
by  the  Ute  Mr.  L,  (the  father  of  the  lessor  of  the  plaintiff)  in  1811,  and  which  has  ever  since 
been  in  the  possession  of  his  lordship's  family.  We  will  thank  you  to  let  us  have  the  proofs  that 
it  was  not  the  late  earl's  own."  Another  letter  from  Messrs.  F.  requested  further  iofonnstion 
'*  as  to  the  late  Mr.  jL.  having  a  right  to  let  the  piece  of  ground  in  question  to  Earl  C,  as  it  appears 
to  us  that  the  mere  &ct  mentioned  in  your  letter  at  the  utmost  only  shews  that  Mr.  L»  might  claim 
it,  and  not  at  all  aver  that  Lord  C.  admitted  it  even  on  the  representation  of  his  own  agent.** 
Held,  that  those  letters  did  not  amount  to  a  disclaimer. 

A  discUimer,  in  such  case,  must  be  before  the  date  of  the  day  of  the  demise. 

An  admission,  made  after  the  day  of  the  demise,  of  a  disclaimer,  must,  to  have  the  effect  of  deter- 
mining a  tenancy,  amount  to  an  admission  that  such  disclaimer  took  place  before  the  day  of  demise. 

Held,  also,  that  the  letter  of  the  defendant  did  not  confer  on  the  agent  any  authority  to  bind  the 
defendant  by  making  a  disclaimer. 
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his  solicitor,  Mr.  Farrer,  were  the  result  of  that  applies-  Etth.  of  Pleat, 

,  loo4> 

tion: — 


**  Orosvenar  Square^  March  3rd,  1830. 
**  Sir, — I  beg  to  acknowledge  the  receipt  of  your  letter  cawdo». 
on  the  subject  of  the  lead  works  at  LlaneUy*  As  the  cir- 
cumstances in  it  are  not  within  my  knowledge,  I  have 
placed  it  in  the  hands  of  Messrs.  Farrer,  and  have  re- 
quested them  to  take  an  early  opportunity  of  communi- 
cating with  you. 

"  Yours,  &c. 
"  David  Lewis,  Esq.  «  Cawdor.'' 

**  Sir, — ^Earl  Cawdor  has  given  us  a  letter  from  you  on 
the  subject  of  some  ground  you  state  to  have  been  let  to 
the  late  Mr.  Lewis  in  181 1,  and  which  has  ever  since  been 
in  the  possession  of  his  Lordship's  family.  We  will  thank 
you  to  let  us  have  the  proofs  that  it  was  not  the  late  Lord's 
own,  as  you  are  aware  the  subject  is  one  that  the  present 
Earl  is  totally  unacquainted  with,  except  from  your  letter. 

*'  March  4th,  1830.  "  Yours,  &c. 

" Lewis,  Esq.  ''Farrers  &  Co." 

••  Sir, — I  should  be  very  glad  if  you  would  furnish  fur- 
ther information  than  that  contained  in  your  letter  of  the 
6th  of  March  as  to  the  late  Mr.  Lewis  having  a  right  to 
let  the  piece  of  ground  in  question  to  Earl  Cawdor,  as 
it  appears  to  me  that  the  single  fact  mentioned  in  your 
letter  at  the  utmost  only  shews  that  Mr.  Ijcwis  might 
claim  it,  and  not  at  all  aver  that  Lord  Cawdor  admitted  it 
cTen  on  the  representation  of  his  own  agent.  However, 
I  hope  to  see  Mr.  Williams  either  at  the  Hereford  Assizes 
or  in  town  soon,  and  will  then  enter  upon  the  subject  with 
him. 

**  Yours,  &c. 

*•  March  10th,  1880.  «  Thomas  Farrer^ 
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^^\^^'^  At  the  clow  of  the  plaintiff's  case,  the  defendant's  coun- 
sel  submitted  that  even  if  the  plaintiff's  case  were  taken  to 
be  proved  as  opened,  notice  to  quit  was  necessary.  But 
the  learned  Judge  was  of  opinion  that  the  letters  in  ques- 
Cawdob.  ^o°  amounted  to  a  disclaimer,  which  rendered  a  notice  to 
quit  unnecessary.  The  defendant's  case  was  then  gone 
into,  and  it  was  contended  on  his  behalf  that  the  ground 
on  which  the  works  had  been  built  was  not  parcel  of  Pet^ 
rhos  farm,  but  of  the  wastes  of  the  manor,  of  which  Lord 
Cawdor  was  the  lord.  The  learned  Judge  told  the  jury 
that  if  they  thought,  upon  the  evidence,  that  the  works 
had  been  built  on  the  land  of  the  late  Mr.  Lewis  by  his 
permission,  they  were  to  find  for  the  plaintiff.  A  verdict 
having  passed  for  the  lessor  of  the  plaintiff-— The  Aitor* 
nejf'General,  in  Michaelmas  Term  last,  obtained  a  rule  to 
enter  a  nonsuit  according  to  leave  reserved  by  the  learned 
Judge,  on  the  ground  that  the  above  letters  did  not  amount 
to  a  disclaimer. 

The  case  was  argued  in  Easter  Term  by  John  Evans 
and  E.  V.  Williams  for  the  plaintiff,  and  by  the  Attorney • 
General,  Wilson,  Chilton,  and  Whitcombe  for  the  defen* 
dant.  The  Court  took  time  to  consider.  The  judgment 
of  the  Court  was  now  delivered  by 

Parke,  B. — ^This  was  an  ejectment  brought  againstLord 
Cawdor  for  the  recovery  of  certain  property  which  had 
been  enjoyed  by  the  father  of  the  present  Lord  Cawdor 
under  the  father  of  Mr.  Lewis,  the  lessor  of  the  plaintiff! 
The  chief  question  for  the  opinion  of  the  Court  waa, 
whether  the  letters  which  were  given  in  evidence  in  thia 
cause  amounted  to  a  disclaimer  of  the  title  of  the  lessor  of 
the  plaintiff.  It  appeared  that  the  premises  had  been 
held  under  such  circumstances  as  that  it  became  necessary 
for  the  lessor  of  the  plaintiff  to  shew  a  determination  of 
the  tenf^ncy ;  and  it  was  contended  on  his  behalf  that  the 
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letters  in  question  amounted  to  a  disclaimer^  which  put  an  Eieh.  of  PUast 
end  to  any  tenancy  which  subsisted  between  the  parties. 


The  learned  Judge  who  tried  the  cause  thought  that 
the  letters  did  amount  to  a  disclaimer,  but  in  that  opinion 
the  Court  does  not  concur.  We  think  that  the  letters  did  Cawdoi. 
not  amount  to  a  disclaimer;  and,  even  if  they  did,  such  dis- 
claimer would  not  be  sufficient;  because  the  letters  were 
written  after  the  day  of  the  demise;  and  if  they  are  put  as 
an  admission  of  a  previous  disclaimer,  it  is  clear  that  they 
ought  to  amount  to  a  recognition  of  a  disclaimer  antece- 
dent to  the  date  of  the  day  of  the  demise.  Besides,  there 
was  nothing  in  evidence  in  the  cause  to  shew  that  Mr. 
Farter  had  any  authority,  or  was  competent  to  bind  Lord 
Cawdor  by  any  disclaimer  on  his  part. 

The  action,  therefore,  was  not  maintainable,  unless  the 
lessor  of  the  plaintiff  can  make  out  in  some  other  way  that 
something  had  passed  which  amounted  to  a  determination 
of  the  tenancy.  It  has  been  argued  that  the  facts  of  the  case 
shewed  that  the  tenancy  was  one  strictly  at  will  only,  and 
therefore  that  it  was  determined  by  the  death  of  the  late 
Mr.  Lewis.  That  pointy  however,  was  not  taken  at  the 
trial;  if  it  had,  non  constat  but  that  the  defendant  might 
have  given  evidence  of  circumstances  which  amounted  to 
a  new  tenancy.  The  result  is,  that  the  rule  must  be  abso- 
lute for  a  new  trial,  not  for  a  nonsuit,  because  it  may  turn 
out  that  the  death  of  the  late  Mr.  Lewis  finally  determined 
the  tenancy. 

Rule  absolute  for  a  new  trial. 
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Bxch.  of  Pleas, 
1834. 


Where,  on  a 
motion  for  Judg- 
ment ai  in  case 
of  a  nonsuit,  it 
appeared  that 
the  action  was 
commenced  and 
carried  on  in 
the  plaintiff's 
name  without 
his  authority  or 
knowledge;  and 
that  the  attor- 
ney could  not  be 
found  after  di- 
ligent inquiry: 
^Held,  that 
this  was  no  an- 
swer to  the  mo- 
tion, and  that 
the  plaintiff's 
only  remedy 
was  against  the 
attorney:  but, 
the  Court,  under 
the  circum- 
stances, enlai^d 
the  rule  to  give 
the  pl^ntiff 
time  to  find  the 
attorney,  and 
granted  a  rule 
to  shew  cause 
why  the  attor- 
ney should  not 
pay  the  defen- 
-dantk'  costs. 


MuDRY  r.  Newman  and  Another. 

PeTERSDORFF  in  a  former  term  obtained  a  rule  to 
shew  cause  for  a  judgment  as  in  case  of  a  nonsuit  for  not 
proceeding  to  trial.  That  rule  was  afterwards  enlarged 
until  the  present  term,  in  order  to  enable  the  defendants 
to  findPfn^ro,  the  plaintiff's  attorney;  but,  the  defendants 
not  having  been  able  to  find  him,  the  rule  was  served  per- 
sonally on  the  plaintiff. 

The  affidavits  to  opppose  the  rule  stated  that  Mudry 
was  a  Frenchman  and  had  been  applied  to  by  Pinero 
in  18S2  to  lend  his  name  to  an  action  against  the 
defendants;  that  Mudry  consented  to  become  a  witness, 
but  had  never  authorized  the  use  of  his  name  in  this  ac- 
tion; that  Pinero  had  notwithstanding  employed  Mudry  8 
name  as  plaintiff  in  this  action  without  his  knowledge,  and 
that  issue  had  long  since  been  joined  therein.  Mudry 
likewise  swore  that  he  was  ignorant  of  the  existence 
of  the  action  until  the  present  rule  was  served  upon 
him ;  and  it  moreover  appeared  that  diligent  search  had 
been  made  both  by  the  defendants  and  the  plaintiff  to 
find  Pinero^  but  without  success. 

Beldam  shewed  cause. — The  attorney  Pinero^  and  not 
the  plaintiff,  is  liable  to  pay  the  costs.  Doe  dem.  Davies  v. 
Eyton  (a).  Asa  question  of  ordinary  justice,  it  is  not  fair  be- 
tween two  parties  equally  innocent,  to  permit  one  of  them  to 
shift  his  burthen  upon  the  other;  in  ordinary  cases  the  rule 
is,  that  one  person  shall  not  be  prejudiced  by  the  unautho- 
rized use  of  his  name;  and  there  seems  no  reason  why  the 
misconduct  of  an  attorney  of  this  Court  should  be  an  ex- 
ception to  the  general  rule.     The  case  cited  appears  to 


(fl)  3B.&Ad.  785. 
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shew  that  the  attorney  under  such  circumstances  may  be  JS'<^a«  «/  P^^at, 
considered  as  primarily  liable  to  the  defendants.    [Parker  '  ^ 

B.— That  case  differs  from  this,  for  there  the  motion  was        Mudrt 
made  by  the  plaintiff,  and  the  attorney  was  not  out  of      Newman. 
the  way.]     But  the  defendants  in  that  case,  in  order  to 
avoid  circuity,  were  permitted  to  join  in  the  motion,  and 
they  obtained  co^s  at  once  against  the  attorney. 

Parks,  B. — I  fear  the  plaintiff's  only  remedy  is  an 
action  against  Pinero  for  commencing  the  action  without 
his  authority.  The  case  is  one  of  great  hardship,  and 
we  think  the  rule  should  be  enlarged,  in  order  to  en- 
able the  plaintiff  to  find  Pinero :  and  the  plaintiff  may, 
on  refiling  his  affidavits,  take  a  rule  against  Pinero^  to 
shew  cause  why  he  should  not  pay  the  costs  to  the  defen- 
dants; and  both  rules  may  come  on  together. 

The  other  Barons  concurred. 

Rule  accordingly. 
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MEMORANDA. 

On  the  7th  of  «7tt/y,  Frederick  Thesiger,  of  the  Inner 
Temple^  Esq.,  was  appointed  his  Majesty's  Counsel;  and 
Matthew  Devonport  Hillf  of  Lincoln's  Inn,  Esq.,  received 
a  patent  of  precedence  to  rank  after  Mr.  Thesiger.  Also, 
on  the  same  day,  William  Erie,  of  the  Inner  Temple,  Esq., 
was  appointed  his  Majesty's  Counsel. 

On  the  Snd  of  August,  Cresswell  CressweU,  of  the  Inner 
Temple,  Esq.,  was  also  appointed  one  of  his  Majesty's 
Counsel. 
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1834. 

Doe  dcm.  Orlando  Harris  Bridoman,  Esq.  r.  Evan 
David  and  Others. 

JliJECTMENT  for  the  recovery  of  a  mansion-house  and  Lease  for  twen- 
lands  called  Manor  Court,   situate  in  the  county  of  Car-  ^]t',^Blh\%7x^ 

marihen.  cutori  admini.. 

traton,  and  aa- 

At  the  trial  before  ParAe,  B.,  at  the  last  Assises  for  the  >igns.    Proviso, 

i.  ^  ,  .  1     f  I  .  .       that  if  >^.  J?.,  his 

county  of  Carmarthen^  it  appeared  that  the  premises  m  executors,  ad- 
question  were  demised  by  the  lessor  of  the  plaintiff  by  "J;?^'"|,ho^^^^^ 
lease  bearing  date  the  30  th  December,  1816,  to  Joseph  become  bank- 
fraters,  Esq.,  his  executors,  administrators,  and  assigns,  vent,  or  suffer 
for  the  term  of  twenty-one  years  from  Michaelmas,  1816,  *"  be  enfeTed  * 
at  a  yearly  rent  of  88/.     The  lease  contained  various  cove-  against  Wm  ac., 

^  "^  by  confession  or 

nants,  and,  amongst  others,  a  covenant  for  payment  of  the  otherwise,  or 
rent;   and  after  these  followed  a  proviso,  that,  if  the  rent  tent^pro^s^r 
should  be  in  arrear  for  a  certain  time,  or  any  of  the  cove-  Sg°^d**o°^j[en 
nants  should  not  be  performed,  the  lease  should  be  void,  against  him 
Then  followed  the  proviso^  upon  which  it  was  contended  for  reasonable  pro- 
the  lessor  of  the  plaintiff  that  the  forfeiture  of  the  lease  had  ^^^'^^  "^^f^, 
been  incurred — "  Provided  also,  that,  if  the  said  Joseph  ^te  being  ex- 

,    ,       '  '  ,  '^      tended  &c,,  the 

Waters,  his  executors,  administrators,  or  assigns  shall  be-  estate  should 
come  bankrupt  or  bankrupts,  insolvent  or  insolvents,  or  the  lesso^ have 
suffer  any  judgment  or  judgments  to  be  entered   against  ^^r^V^B 
him  or  any  of  them  the  said  Joseph  Waters,  his  execu-  died  during  the 
tors,  administrators,  or  assigns,  by  confession  or  other-  his  win  de- 
wise,  or  suffer  any  extent,  process,  or  proceedings  to  be  mSw  to^h^Tex- 
had  or  taken  aisainst  him  whereby  any  reasonable  proba-  ecutora  on  cer- 
bility  may  anse  of  the  said  herein  and  hereby  demised  es-  surviving  exe- 
tate,  or  any  part  thereof  being  extended  or  taken  in  exe-  ^^^  bankrupt 
cution;  that  then  and  in  any  or  either  of  the  said  cases  in  jjjg^*^/.,"}  ht 
this  proviso  mentioned  happening,  this  present  indenture  of  re-entering 
of  lease  and  the  estate  and    interest  hereinbefore  and  crued. 
hereby  granted,  and  every  grant,  clause,  and  thing  herein 
contained  on  the  part  and  behalf  of  the  said  Orlando  Lloyd 
Hetrris,  or  his  assigns,  and  the  person  or  persons  for  the 

£E   2 
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£*ch.rfPUas,  time  being  entitled  to  the  perception  of  the  rents  and  pro- 
fits of  the  said  hereinbefore  and  hereby  demised  estate 
shall  cease,  determine,  and  be  utterly  null  and  void  to  all 
intents  and  purposes,  as  if  this  present  indenture  had 
never  been  made,  and  that  then  and  in  any  or  either  of 
such  cases  of  forfeiture  happening,  it  shall  and  may  be 
lawful  to  and  for  the  said  Orlando  Lloyd  Harris,  or  his 
assigns,  or  the  person  or  persons  for  the  time  being  en- 
titled as  aforesaid  into  and  upon  the  said  demised  estate, 
lands,  and  premises,  or  any  part  or  parcel  thereof,  in  the 
name  of  the  whole  to  re-enter,  and  the  same  and  every 
part  and  parcel  thereof  to  have  again,  re-possess,  and  re- 
enjoy,  as  in  his  and  their  former  estate;  and  the  said 
Joseph  Waters,  his  executors,  administrators,  and  assigns 
thereout  to  expel,  remove,  and  put  out,  this  indenture,  or 
any  thing  herein  contained  to  the  contrary  thereof  in 
anywise  notwithstanding."    * 

Joseph  Waters,  the  lessee,  entered  upon  the  premises, 
and  died  in  the  year  1833,  leaving  Robert  Waters  and 
John  Waters,  his  brothers,  executors  of  his  will.  By  this 
will  the  property  in  question  was  bequeathed  to  them, 
their  executors,  administrators,  and  assigns  upon  trust  to 
raise  an  annuity  for  the  benefit  of  the  testator's  widow, 
and,  subject  to  such  annuity,  in  trust  for  the  benefit  of  his 
son.  Robert  Waters  died  in  1827,  leaving  John  Waters 
sole  executor  and  trustee,  and  in  1832  John  Waters  be- 
came a  bankrupt,  and  a  fiat  was  issued  against  him.  Upon 
this  the  present  action  was  brought,  and  it  was  contended 
that  John  Waters  having  become  bankrupt,  the  lease  was 
rendered  void  by  the  proviso  set  forth.  The  learned 
Baron  directed  a  verdict  for  the  plaintiiF,  but  gave  leave 
to  the  defendants  to  move  to  set  that  verdict  aside  and 
have  a  nonsuit  entered. 

E.  V.  Williams  now  moved  accordingly. — The  question 
i«,  whether  the  bankruptcy  of  John  Waters,  the  executor 
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of  Joseph  Waters,  the  original  lessee,  operated  under  the  *'**•*/ '*^*'» 
terms  of  the  proviso  as  a  forfeiture  of  the  term.     In  strict  ^ 

construction  the  case  comes  within  the  words  of  the  clause  T)oz 

which  declares  that  the  bankruptcy  of  the  lessee  or  of  his  David. 
executors  shall  render  the  lease  void.  But^  in  construing 
a  proviso  of  this  nature^  imposing  the  forfeiture  of  an  es- 
tate, the  Court  will  not  give  a  larger  operation  to  the 
words  than  they  require;  and^  if  it  can  be  shewn  that  the 
terms  of  the  proviso  may  be  satisfied  without  extending 
them  to  a  case  like  the  present,  the  Court  will  favour  the 
more  lenient  construction.  To  bring  the  case  within  the  pro- 
viso, it  must  appear  to  be  within  the  spirit  of  that  clause. 
Now,  the  object  of  the  lessor  in  framing  that  clause,  was,  to 
guard  against  involuntary  alienations,  or  alienations  in  in- 
viium  by  the  tenant.  This  appears  from  the  subsequent 
part  of  the  proviso  relating  to  extents  &c., ''whereby 
any  reasonable  probability  may  arise  of  the  estate  or  any 
part  thereof  being  extended  or  taken  in  execution."  The 
lessor  was  anxious  to  preserve  the  estate  in  the  hands  of 
the  original  lessee  and  his  representatives,  and  to  prevent 
any  alienation  of  it  unless  with  his  consent.  [Lord  Lynd- 
hurst,  C.  B. — The  executor  would  be  liable  on  the  cove- 
nant8»  and  was  it  not  the  object  of  the  lessor  to  have  a 
substantial  person  as  tenant;  otherwise  he  might  lose  the 
benefit  of  his  covenant?  Parke,  l^, — The  lessor  wished 
to  have  a  solvent  tenant,  and  not  an  insolvent  one.  Lord 
Lyndhurst,  C.  B. — A  very  strong  case  must  be  made  out  to 
prevent  the  operation  of  the  express  words  of  the  proviso.] 
John  Waters  being  at  the  time  of  his  bankruptcy  a  mere 
trustee  of  the  property,  it  would  not  pass  to  his  assignees, 
and  therefore  the  object  of  the  testator,  vix,  that  it  should 
remain  with  the  lessee  or  his  representative  was  not  de- 
feated by  his  bankruptcy.  This  construction  will  not 
render  the  words  of  the  proviso  inoperative,  because  the 
word  "executors"  may  have  been  inserted  to  provide 
against  the  bankruptcy  of  the  executor  as  such.     An  ex- 
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Exeh.  of  Phot,  ecutor  may  become  a  bankrupt  in  hia  representative  ca- 
pacity, as,  where  by  the  directions  of  the  testator  he  car- 
ries on  his  business,  and  in  the  course  of  that  trading 
commits  an  act  of  bankruptcy  (a).  [Lord  Lyndhurst,  C,  B. 
— Does  Joseph  Waters^  the  testator,  direct  his  executors 
to  carry  on  the  business?]  The  will  ^*  authorises^  em- 
powers, and  directs"  the  executors  to  carry  on  such  of 
his  different  concerns  as  they  may  deem  prudent  or  ad^ 
visable.  [Lord  Lyndhurst^  C.  B. — The  words  of  the 
proviso  being  clear  and  definite,  are  to  be  taken  in  dieir 
ordinary  sense,  and  are  not  to  receive  a  restricted  mean- 
ing unless  it  be  shewn  that  they  bear  that  meaning  and 
that  meaning  only.]  The  Court  will  not  lean  to  such  a 
construction  of  the  clause  as  will  induce  a  forfeiture  of  the 
estate  of  a  legatee  who  has  no  power  over  the  acts  of  the 
executor,  and  though  the  argument  of  hardship  cannot  be 
urged  alone,  yet  it  may  be  made  use  of  as  leading  to  the 
proper  construction  of  the  proviso.  [Lord  Lyndhurst, 
C.  B. — Tlie  lessor  could  have  no  knowledge  of  the  nature 
of  the  will  which  the  lessee  would  make ;  he  looked  only 
to  the  executors.] 

Lord  Lyndhurst,  C.  B. — There  is  no  ground  for 
granting  a  rule  in  this  case.  The  words  of  the  proviso 
with  regard  to  bankruptcy  are  general,  "  Provided  that  if 
the  said  Joseph  Waters,  his  executors,  administrators,  and 
assigns,  shall  become  bankrupt  or  bankrupts,"  the  lease 
shall  become  void.  It  has  been  argued  that  the  word 
"  executors'*  is  used  in  a  particular  and  restricted  sense ^ 
but  there  appears  to  be  no  ground  for  that  presumption. 
The  proviso  in  question  follows  immediately  after  another 
proviso,  where  no  such  restricted  sense  could  be  intended 
to  attach  to  the  word  executors  as  there  used,  and  there  is 

(a)  See  Ex  parte  Garland,  10  Ve8.  117;  Eden's  Bankrupt  Law,  5, 
drd  edit. ;  Thompton  v.  Andrews,  1  Mylne  &  Keeae,  116. 
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nothinir  to  shew  that  the  word  was  not  meant  to  have  the  Eich.  rf  PUat, 

1834* 
same  sense  in  both  the  provisoes.   There  is  quite  sufficient 

reason  for  construing  the  word  in  its  ordinary  acceptation. 

The  object  of  the  lessor  was  to  guard  against  having  an 

insolvent  tenant  imposed  upon  him.     He  was  aware  that 

the  obligation  to  perform  the  various  covenants  in  the 

lease  would>  on  the  death  of  the  lessee,  devolve  upon  his 

executor,  and  he  was  desirous  that  the  executor,  when  he 

became  his  tenant,  should  not  be  insolvent  or  bankrupt, 

and  so  deprive  him  of  the  benefit  of  the  covenants.    There 

appears  therefore  not  only  to  be  no  reason  for  a  restricted 

sense^  but,  on  the  contrary,  strong  grounds  for  taking 

the  words  in  their  ordinary  sense. 

Alderson,  B. — ^I  am  of  the  same  opinion.  The  rule  of 
construction  is,  that  words  are  to  receive  their  natural 
meaning,  unless  some  strong  reason  can  be  shewn  to  give 
them  another  sense.  The  words  here  are,  that,  if  the  ex- 
ecutor becomes  bankrupt,  the  lease  shall  be  void.  Why 
should  not  that  consequence  follow  ?  It  is  very  improba- 
ble that  the  parties  should  have  contemplated  the  ex- 
ecutor becoming  bankrupt  as  such. 

Parke,  B. — I  see  no  reason  to  change  the  opinion  I 
entertained  at  the  trial.  It  is  clear  that  the  lessor  did  not 
wbh  to  have  an  insolvent  tenant. 

Gurnet,  B.,  concurred. 

Rule  refused. 
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^^^  Bastable  V,  Poole. 

if.,  the  payee  of  xVS  SUMPS  IT  for  money  had  and  received.  Plea,  the  gene* 
chang^f  deliver-  J^al^sue.  At  the  trial  beforeB(}«aiirf,B.,  at  the  last  Sittings  in 
ed  it  to  H.  to      London,  the  following  appeared  to  be  the  facts  of  the  case. 

get  it  discoant-  i   .     .«.  .       **     '^'^ 

ed.  H.  carried  The  plaintiff,  a  Wine  merchant  in  the  city  o{  London,  being 
fused  to  disOTunt  desirous  of  raising  a  sum  of  money,  procured  a  friend 
^^"'idin^ne  w*""®^  Terry  to  accept  a  bill  for  G5/.  10«.,  drawn  by  the 
it,  which  he  did.  plaintiff*,  and  payable  to  his  own  order.  The  bill  being 
counted  the  bill,  accepted  and  indorsed,  was  handed  over  by  the  plaintiff 
oniy'^*l)rtion  ^^  ^  person  named  Harvey  (who  was  the  witness  called  to 
oftheproceeda,  prove  these  facts),  with  directions  that  he  should  get  it 

and  procured  it        , 

tobediscounted.  discounted.  Harvey  accordingly  carried  the  bill  to  the 
peiiedr^taklTap  defendant,  a  bill-broker,  and  applied  to  him  to  discount  it, 

rit^^'lu^'S'for  ^®''^"g  ^^^  *^  ^^^  ^^^^  ^^^^  ^^^^  **  was  Bastable's  (the 
the  balance  left  plaintiff^s)  bill.  The  defendant  desired  Harvey  to  leave 
that  ^.  was  en-  the  bill,  and  call  again  the  next  day,  which  he  did,  when 
wd  A^t^hT"'  *e  defendant  said  that  he  would  do  it  provided  Harvey 
question  for        would  indorse  it.     Harvev  then  indorsed  the  bill,  telling 

the  jury  wasy  "         ^  ^      , 

whether  A.  was  the  defendant  that  he  had  no  interest  in  it,  and  that  he 
of  the  bill,  and  indorsed  it  to  facilitate  the  cashing  of  it.  The  defendant 
hadT^r^ref'  ^^®"  P*'^  ^^^  ^^'-  ^"  acco""*  ^^  ^^^  bill,  and  subsequently 
aentedbimto  a  further  sum  of  lOL,  which  were  the  only  payments  he 
ingthe  bill  with  made.  The  defendant  having  thus  obtained  possession  of 
^'  the  bill,  discounted  it  with  a  person  named  GomerMUp 

and  when  at  maturity  the  plaintiff  was  called  upon  to  pay 
the  amount  to  the  holder.  Upon  his  cross-examination, 
Harvey  stated  that  he  had  had  other  bill  transactions  with 
the  defendant,  and  that  upon  those  occasions  he  had  been 
in  the  habit  of  indorsing  the  bills  which  he  had  procured 
the  defendant  to  discount.  It  appeared,  also,  that  he  had 
himself  been  a  creditor  of  the  defendant  to  the  extent  of 
40/.,  the  balance  of  other  bill  transactions.  For  the  de- 
fendant it  was  urged  that  the  credit  was  given  to  Harvey, 
and  not  to  the  plaintiff,  and  that  this  appeared  from  the 
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general  course  of  dealing  between  those  parties^  and  that  ^ch.  of  PUat, 
the  jury  were  to  weigh  the  acts  of  Harvey ^  as  they  ap-     ^ 
peared  from  the  other  transactions  between  him  and  the      Bastabli 
defendant,  against  his  statements  made  at  the  trial,  of  his        poole. 
having  represented  this  bill  to  be  the  property  of  Bastable. 
The  learned  Baron,  in  summing  up,  told  the  jury  that  the 
case  rested  entirely  on  the  evidence  of  Harvey ^  and  upon 
the  fact  of  his  stating  to  the  defendant  that  the  bill  was 
the  property  of  the  plaintiff;  that,  if  they  thought  that 
Harvey  s  putting  his  name  upon  the  bill  was  not  for  the 
purpose  of  making  himself  liable  to  the  defendant,  and 
that  tbe  defendant  did  not  take  the  bill  upon  his  credit, 
they  should  find  a  verdict  for  the  plaintiff,  but  that,  if 
they  thought  that  Harvey  indorsed  the  bill  for  the  pur- 
pose of  making  himself  liable,  and  that  the  defendant  dis- 
counted it  upon  that  idea,  they  should  find  for  the  defen- 
dant    The  jury  having  found  a  verdict  for  the  defendant, 
J.  JerviSf  in  the  early  part  of  this  term,  obtained  a  rule 
for  a  new  trial,  on  the  ground  of  misdirection,  and  also  on 
the  ground  of  the  verdict  having  been  against  evidence. 

BtUt  now  shewed  cause. — There  is  no  ground  for  setting 
aside  this  verdict  on  account  of  a  misdirection  by  the 
learned  Baron.  He  left  the  case  to  the  jury  upon  the 
testimony  oi  Harvey ^  the  only  witness  in  the  cause,  direct- 
ing them  that,  if  they  believed  Harvey^  that  is,  if  they 
believed  that  he  represented  himself  as  having  no  interest 
in  the  bill^  but  that  it  was  the  property  of  the  plaintiff,  the 
latter  was  entitled  to  recover;  but  thi^t,  if  they  did  not  - 
believe  him,  that  is  to  say,  if  they  believed  that  he  repre- 
sented himself  as  being  the  person  interested  in  the  bill, 
and  that  the  credit  therefore  was  given  to  him,  the  de» 
lendant  was  entitled  to  a  verdict.  It  was,  in  fact,  left  to 
tbe  jury  to  say  whether  Harvey  was  dealing  with  the  de- 
fendant upon  the  footing  of  his  former  transactions,  or 
whether  he  represented  himself  in  this  transaction  as  deal- 
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jsmsA.  o/"  Phot,  itig  in  another  character.  That  question  was  correctly 
'  ^  left  for  the  jury  to  decide  accordingly  as  they  believed  or 
BA8TABLB  disbelieved  the  testimony  of  Harvey.  It  was  a  question 
P001.B.  peculiarly  for  the  jury,  and  they  decided  against  the  wit- 
ness. With  regard  to  the  weight  of  evidence,  the  jury 
were  justified  in  discrediting  the  account  which  Harvey 
gave  of  the  transaction.  The  whole  course  of  his  former 
dealings  with  the  defendant,  in  cases  precisely  similar  to 
the  present,  was  at  variance  with  the  statement  he  made* 
He  admitted  that,  in  the  other  instances  in  which  he  had 
discounted  bills  with  the  defendant,  he  and  the  defendant 
alone  were  the  debtor  and  creditor  in  the  account,  and 
that  the  drawers  of  the  bills  had  nothing  to  do  with  the 
defendant*  He  gave  no  reason  to  induce  a  belief  that 
this  transaction  differed  from  the  others  in  which  he  had 
been  before  engaged  with  the  defendant;  and,  if  the  jury 
chose  to  believe  the  better  evidence  afforded  by  the  whole 
course  of  his  dealing  with  the  defendant,  in  preference  to 
the  account  he  gave  of  this  particular  transaction,  they 
were  fully  justified  in  so  doing,  and  their  verdict  was  not 
against,  but  in  accordance  with  the  evidence  given.  They 
believed  it  was  a  transaction,  like  the  other  transactions, 
only  between  the  defendant  and  Harvey;  that  the  former 
gave  credit  to  the  latter;  and  then,  obeying  the  direction 
of  the  learned  Baron,  they  found  a  verdict  for  the  defen* 
dant. 

The  Court  stopped  J.  Jervis^  who  was  to  have  sup- 
ported the  rule. 

Parke,  B.  (a)--The  Court  are  of  opinion  that  in  this 
case  the  rule  for  a  new  trial  ought  to  be  made  absolute. 
This  was  an  action  brought  by  Basiable  against  PooU 
to  recover  part  of  the  proceeds  of  a  bill  of  exchange 

(a)  Lord  Lyudhum,  CD.,  was  sitting  in  Equity. 
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discounted  by  Poole.  The  bill«  which  was  the  property  -&«*•  pfPU^f 
otBaslablet  was  delivered  by  him  to  Harvey  to  get  it 
disooimted)  and  the  latter  indorsed  it,  and  procured  Poole 
to  discount  it ;  but  Poole,  without  paying  over  the  full 
amount,  made  use  of  the  bill  for  his  own  purposes*  The  bill 
being  returned  at  maturity  to  Bastable^  and  paid  by  him, 
he  seeks  in  this  action  to  recover  the  balance  from  Poole. 
It  appears  to  me  that  the  real  question  was,  whether  Bas^ 
table,  at  the  time  of  this  transaction,  was  the  owner  of  the 
bilL  If  he  was,  then  he  is  entitled  to  recover  the  balance 
of  the  proceeds  received  by  Poole.  I  think  that  the  re- 
presentations of  Harvey  to  Poole  make  no  difference. 
Even  supposing  that,  after  the  bill  had  been  delivered  to 
him  for  the  purpose  of  procuring  it  to  be  discounted, 
Harvey  had  represented  it  to  Poole  as  his  bill,  still  Bas^ 
table,  being  in  fact  the  owner  of  the  bill,  would  be  enti- 
tled to  recover,  unless  the  situation  of  Poole  bad  been  in 
some  way  altered  by  the  representation.  The  only  effect 
of  the  representation  would  be,  not  to  deprive  Bastable 
of  his  remedy,  but  to  entitle  Poole,  as  against  him,  to  any 
defence  which  he  would  have  had  as  against  Harvey.  If 
he  had  settled  with  Harvey,  Bastable  could  not  have 
sued ;  but  if  he  has  no  defence  against  Harvey,  he  can 
have  none  against  Bastable.  This  is  the  part  of  the 
summing  up  with  which  I  am  dissatisfied,  and  I  think  that 
there  ought  to  be  a  new  trial  without  costs.  The  ques- 
tion upon  the  new  trial  will  be,  whether  or  not  Bastable, 
at  the  time  of  the  bill  being  discounted  by  Poole,  was  the 
owner  of  the  bill. 

BoLLAND,  B. — ^I  agree  with  the  rest  of  the  Court  that 
this  case  should  be  sent  down  to  a  new  trial.  It  was  an  ac- 
tion which  arose  out  of  the  discounting  of  a  bill  of  ex- 
ehai^e  in  the  City  of  London.  The  witness  Harvey  told 
Poole  that  the  bill  was  Bastable's,  and  that  he  had  no  in- 
terest in  it    Poole  had  been  in  the  previous  habit  of  dis- 
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counting  bills  for  Harvey.  Upon  the  latter  calling  upon 
Poole  the  next  day,  he  refused  to  discount  it^  unless  Har^ 
vey  would  indorse  it.  Harvey  says  that  he  told  Poole  it 
was  Basiable's  bill,  but  that  if  his  indorsement  would  give 
any  facility  in  circulating  it,  he  would  put  his  name  upon 
it.  I  told  the  jury  that  if  they  believed  that  Harvey  had 
put  his  name  upon  the  bill  for  the  purpose  of  affording  a 
facility  to  Poole,  and  if  Poole  believed  it  to  be  Basiable*$ 
bill,  Bastable  was  entitled  to  recover ;  but  that,  if  Harvey 
said  nothing  of  Bastable,  and  Poole  did  not  know  the 
bill  to  be  his,  Harvey  could  not,  by  throwing  back  the  bill 
upon  another  person,  give  that  other  person  a  right  of  ac- 
tion against  Poole.  I  also  told  the  jury  that  Harvey  ap- 
peared to  be  a  witness  who,  by  his  demeanour  and  con- 
duct, had,  in  my  opinion,  entitled  himself  to  credit;  but 
that,  if  they  thought  the  bill  bad  been  discounted  in  such 
a  way  as  rendered  Harvey  liable  to  Poole,  they  should 
find  a  verdict  for  the  defendant. 


Alderson,  B.~I  am  of  opinion  that  this  rule  ought  to 
be  made  absolute  without  costs.  It  is  admitted  that,  as 
the  account  stood  between  Harvey  and  Poole,  there  would 
have  been  no  ground  for  a  defence  in  an  action  brought  by 
the  former  against  the  latter;  and,  if  so,  Poole  had  no  de- 
fence against  Bastable,  the  real  owner  of  the  bill.  The 
evidence  of  the  other  transactions  between  Harvey  and 
Poole,  to  which  Bastable  was  no  party,  ought  not  to  have 
affected  the  verdict  of  the  jury. 


GuRNEY,  B. — I  am  also  of  the  same  opinion.  I  think 
the  verdict  was  against  evidence.  Poole  had  no  defence 
either  as  against  Harvey  or  as  against  Bastable,  The 
only  question  was  as  to  the  property  in  the  bill,  and  as  that 
question  was  not  left  distinctly  to  the  jury,  there  must 
be  a  new  trial. 

Rule  absolute. 
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Egeh.  of  PUat, 
18M. 

RiDGWAY  V.  Philip  and  Broadhurst.  ^^ — v— ^ 

Assumpsit  upon  an  agreement  by  the  defendants  to  >^.,the  patentee 

build  an  engine  according  to  their  patent,  called  a  Gas  s^l'^t^;^^^ 

Vacuum   Engine.     The  defendants  pleaded  separately,  "J"^"^*'*^ 

and  by  different  attornies,  the  general  issue,  and   cer-  4-  Co.    a  pur^ 

tain   special   pleas,  upon  whidh   ultimately   no  question  ^^  of  erecting 

arose.     At  the  trial  before  Gaselee,  J.,  at  the  last  As-  "chenpnesin 

sizes  for  the  county   of  Cambridge^   the  defence  was,  contracted  with 

that  the   defendant  Broadhurst  was  wrongly  joined  in  an  engine  in 

the  action.     The  following  were   the  principal  facts  of  S^rnSed^Jo!* 

the  case: — The   plaintiff  being  desirous  of  draining  an  that B. and c. 

were  his  part- 

extensive  tract  of  land  in  Cambridgeshire ^  applied  to  a  nen,  and  a,  on 
person  named  Brown,  the  patentee  of  a  new  invention  cal-  Jid?*wM*cor? 
led  a  Gas  Vacuum  Engine,  to  build  one  of  those  machines  J^*'n„J^""5" 
for  bis  use.     On  the  27th  April,  1830,  the  draft  of  an  the  engine,  c. 

1  in  1  !../*>      mi       frequently  came 

agreement  was  shewn  by  Brown  to  the  plamtm.    The  to  inquire  how 
agreement  purported   to   be  between   the   plaintiff  and  *^*  ^n^gueds. 
**Broum  *  Co.'*,  and  on  the  plaintiff  requiring  to  know  ^^.forabreach 

^  '  ^  1  o  of  the  contract, 

what  other  persons  than  Brown  composed  that  firm.  Brown  when  a  proved 

made  on  the  back  of  the  draft  the  following  indorsement:  terestin  thepa- 

''John  Broadhurst,  Esq.  and  Dr.  Wilson  Philip:'     The  i*"J^„^fJ^^^^^^^^ 

contract  being  broken,  the  plaintiff  resolved  to  commence  that  c.  was  not 

proceedings  for  the  breach,  and,  previously  to  the  action  court  refused  a 

being  brought,  his  son  called  on  the  defendant  Broadhurst,  "*^h"*e  seve- 

and,  informing  him  of  his  father's  intention,  and  of  the  in-  '•*  defendants 

'  ®  appear  by  dif- 

dorsement  made  by  Brown  upon  the  draft  of  the  agree-  ferent  attornies 
ment^  begged  to  know  if  Brown  had  been  correct  in  doing  utter  areenti- 
so.     The  defendant  Broadhurst  replied,  that  Brown  was  e;J[^niinrSr 
correct  in  doing  so,  and  stated  that  he  had  bought  his  witnesses,  and 

°  .  address  the  jury 

original  interest  from  the  other  defendant  Dr.  Philip,  In  separately. 
order  further  to  fix  Broadhurst  as  a  partner,  evidence  was 
given,  that,  while  the  engine  was  in  progress  he  attended 
very  frequently  at  the  manufactory  to  inquire  how  it  was 
going  on,  and  that  he  gave  advice,  and  made  suggestions, 
with  regard  to  its  construction.  In  answer  to  this  evi- 
dence, an  agreement  or  licence  from  Brown  and  the  other 
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Bseh.  rf  PUat,  parties  interested  in  the  patent,  to  Broadhurst,  was  given  in 
^  evidence  on  the  part  of  the  latter,  authorizing  Broadhurst 
RiDowAY  to  use  the  patent  for  the  erecting  of  engines  fit  certgin 
Philip.  parts  of  CornwcM  only,  and  it  was  contended  that  the  ad- 
nuBsions  o{  Broadhurst  were  to  be  taken  with  reference  to 
the  interest  which  he  thus  possessed  in  tbe  invention, 
and  not  to  any  participation  either  in  tbe  patent  generally 
or  in  the  particular  transaction  in  question.  The  learned 
Judge  left  it  to  the  jury  to  say  whether  Broadhurst ,  at 
the  time  be  made  the  admission,  was  under  a  mistake,  and 
whether  the  acts  he  was  proved  to  have  done  did  or  did 
not  afford  a  sufficient  ground  for  supposing  it  to  be  a  mis- 
take; and,  with  regard  to  those  acts,  he  left  it  to  the  jury 
to  say  whether  they  were  referable  to  a  partnership  in  the 
patent  in  general,  or  in  this  particular  transaction,  or  whe- 
ther they  were  done  by  Broadhurst  to  satisfy  himself  as  to 
the  licence  he  had  obtained  for  erecting  the  same  engines 
in  Cornwall,  being  likely  to  be  productive  to  him  or  not 
The  jury  found  a  verdict  for  the  defendants,  on  the  ground 
that  Broadhurst  was  not  a  partner. 

Kelly  now  moved  for  a  rule  to  shew  cause  why  that  ver- 
dict should  not  be  set  aside,  and  a  new  trial  had,  on  the 
ground  that  the  verdict  was  against  the  weight  of  evidence. 
The  question  turned  solely  upon  the  liability  of  Broadhurst 
as  a  partner,  and  the  weight  of  evidence  was  in  favour  of  a 
partnership.  At  the  time  of  the  making  of  the  contract 
his  name  was  written  by  Brown  upon  the  back  of  the  draft 
as  one  of  the  partners  in  that  particular  transaction,  and 
subsequently  he  expressly  recognizes  the  act  of  JBrotoi  in 
thus  representing  him  as  a  partner,  and  says  that  it  was 
correct.  This  declaration  was  strengthened  by  his  con- 
duct; for,  during  the  whole  course  of  the  making  of  the 
engine,  he  was  in  the  habit  of  attending  and  taking  that  in- 
terest in  the  progress  of  the  work  which  a  partner  might 
be  supposed  to  take.  By  this  conduct  he  held  himself  out 
as  a  partner  to  all  the  world.     The  licence  from  the  pro- 
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prietors  of  the  patent  to  use  it  in  certain  parts  of  Cornwall  E^^-  of  Pieat, 
was  no  answer  to  this  evidencei  for  it  was  perfectly  con- 
sistent with  such  an  interest  that  Broadhursi  should  also 
be  interested  as  a  partner  in  the  erection  of  the  engine  in 
question. 

Parke,  B.  (a). — It  frequently  happens  in  cases  where 
the  liability  of  persons  as  partners  comes  in  question,  that 
juries  are  induced  to  give  too  much  effect  to  slight  evidence 
of  admissions.  An  admission  does  not  estop  the  party  who 
makes  it;  he  is  still  at  liberty,  so  far  as  regards  his  own 
interest,  to  contradict  it  by  evidence.  It  was  incumbent 
upon  the  plaintiff  to  shew  something  like  a  declaration  by 
Broadhursi  before  the  contract  that  he  was  a  partner  in 
the  transaction.  Whether  the  admission  made  by  him, 
and  his  conduct  during  the  erecting  of  the  engine,  were  or 
were  not  referable  to  the  limited  interest  which  he  pos- 
sessed in  the  patent^  was  a  question  for  the  jury.  It  was 
not  sufficient  for  the  plaintiff  to  give  in  evidence  acts  which 
might  be  referred  to  such  limited  interest. 

Kelly* — A  question  of  practice  remains  to  be  decided. 
The  defendants  appeared  by  different  attornies  and  coun- 
sel, and  the  counsel  were  permitted  to  cross*examine  the 
witnesses,  and  also  to  address  the  jury  separately,  a  prac- 
tice which  has  been  held  to  be  incorrect. 

Parke,  B.— It  has  been  so  ruled  at  Nisi  Prius  (6),  but 
it  is  not  a  practice  calculated  to  further  the  ends  of  jus- 
tice, and  I  think  the  proper  course  was  pursued  in  the 

present  case. 

Rule  refused. 

(a)  Lord  Lyndlinrst  had  left  the  Perring  v.  Tucker,  M.  &  M.  391. 

Court  daring  the  argumeDt.  Bat  see  R,  ▼.  fVUliamson,  3  Stark. 

(6)  Chippendale  v.  Maston,    4  162,  where  both  coansel  were  al- 

Campb.  174 ;  Doe  v.  Tindal,  M.  lowed  to  address  the  jary.     Ma*- 

& M.  314  ;  3  G.  &  P.  565  S.  C ;  sey  v.  Goyder,  4  C.& P.  162. 
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A  verbil  licence 
is  not  sufficient 
to  confer  an 
easement  of 
having  a  drain 
in  the  land  of 
another  to  con- 
vey water ;  and 
SDch  licence  may 
be  revoked, 
though  it  haa 
been  acted 
upon. 

In  1815,  A. 
cut  a  drain  in 
the  land  of  B^ 
to  a  spring, 
the  water 
from  which  he 
appropriated  as 
It  ran  through 
his  own  land. 
In  1833,  B. 
stopped  the 
dnxni'-Held, 
that  B,  was  en- 
titled so  to  do, 
no  right  having 
been  acquired 
by  user  or 
length  of  pos^ 
session^ 


Cocker  v.  Cowper. 

X  HIS  was  an  action  on  the  case.  The  declaration 
stated,  that  the  plaintiflT  was  possessed  of  a  brewery  and 
premises,  and  that  by  reason  thereof  he  was  entitled  to  the 
benefit  of  certain  water  arising  or  flowing  in  or  from  a 
certain  well  or  spring  of  water,  in  a  certain  close  of  the  de- 
fendant, and  which  water  ought  to  have  run  and  flowed 
along  a  certain  drain  to  the  plaintiff**8  brewery^  but  that 
the  defendant  prevented  the  plaintiff  from  using  the  same. 
Plea  not  guilty.  The  cause  came  on  to  be  tried  at  the  last 
Assizes,  for  the  county  of  Lancaster,  before  Gumey^  B., 
when  a  verdict  for  the  plaintiff  was  taken  by  consent,  sub- 
ject to  the  opinion  of  this  Court  upon  a  case  to  be  stated 
by  Robert  Brandt^  Esq.,  barrister  at  law.  Mr.  Brandt^ 
accordingly,  stated  the  following  case : — *'  I  do  award  and 
find,  that,  from  the  year  1799,  up  to  and  beyond  the  year 
1815,  the  public-house,  brewhouse,  and  prembes,  now  held 
by  the  plaintiff,  and  mentioned  in  the  declaration,  were 
occupied  by  one  Paul  Cowper,  under  a  lease  thereof  for 
999  years,  granted  to  him  in  1799,  by  the  then  owner  in 
fee,  one  John  Cowper ,  the  brother  of  the  said  Paul  Cowper^ 
and  that  the  well  of  the  plaintiff,  also  mentioned  in  the  de- 
claration, was  made  by  the  said  Paul  Cowper,  long  before 
the  year  1815,  and  was  originally  supplied  with  water,  con- 
veyed from  an  underground  spring  by  a  covered  drain, 
through  the  adjoining  close  of  one  John  Dunierley;  and 
that,  in  the  year  1815,  the  said  John  Dunkerley  prevented 
the  water  from  running  any  longer  from  his  said  close  to 
the  said  well,  in  consequence  whereof  the  said  Paul  Cow- 
per,  in  order  to  obtain  another  supply  of  water  from  his 
said  well,  in  the  same  year  made  a  drain,  and  cut  a  deep 
funnel  into  and  through  a  close  (in  the  declaration  men- 
tioned as  the  close  of  the  defendant),  which  was  part  of  the 
estate  of  the  above-mentioned  John  Cowper,  and  is  now  in 
the  occupation  of  the  defendant  and  hertwo  daughters, 
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Betty  Cowper  and  Sarah  Cowper.     By  those  means^  an   Mjreh.  of  PUat, 
underground  spring  was  found  in  the  said  close,  by  which  ^ 

the  well  was  supplied  with  water  through  the  said  drain  Coci^br 
and  tunnel  until  May  1833.  The  said  drain  and  tunnel  cowpbb. 
were  made  by  Paul  Cowper,  at  an  expense  of  about  \5L, 
with  the  Terbal  consent  of  Benjamin  Cowper,  who  was  the 
brother  of  Paul  Cowper,  and  who  was  tenant  of  the  said 
close  from  1796  to  1830.  The  verbal  consent  of  the  de- 
fendant was  also  obtained  at  the  time  when  the  drain  and 
tunnel  were  made.  In  the  year  1815,  the  above-men- 
tioned John  Cowper  was  not  living.  He  died,  seised  in 
fee  of  the  said  close,  in  1809,  intestate,  leaving  the  defen- 
dant, his  widow,  and  Joshua,  hia  eldest  son,  his  heir  at  law, 
and  several  other  children  surviving  him.  Joshua  died  in* 
testate  in  March,  1814,  at  the  age  of  thirteen  years ;  Wil- 
liam, the  second  son  of  John,  was  the  heir  of  Joshua,  and 
he  also  died  intestate,  in  1824',  at  the  age  of  twenty  years, 
being  in  the  year  1815,  when  the  drain  and  tunnel  were 
made,  of  the  age  of  eleven  years.  Henry,  the  third  son  of 
John  Cowper,  was  the  heir  of  the  last-mentioned  William 
Cowper,  and  he  died  intestate  in  1827,  at  the  age  of  nine- 
teen years.  On  his  death,  the  only  surviving  children  of 
the  said  John  Cowper  were  Betty  Cowper  and  Sarah 
Cowper,  who  are  still  living.  From  the  death  of  John 
Cowper,  in  1809,  until  1831,  the  defendant  has  ever  lived 
with  the  children  of  such  as  survived,  as  the  head  of  ihe 
family,  but  not  on  the  estate  of  the  said  John  Cowper,  and 
has  received  the  rents  of  that  estate  as  the  head  of  that 
family,  from  the  death  of  John  Cowper,  until  1830;  and  in 
May^  1831,  the  defendant,  and  the  said  Betty  and  Sarah, 
went  to  reside  on  the  said  close.  In  May,  1833,  the  said 
jBetty  Cowper  applied  to  Mr.  Lees,  the  landlord  of  the 
plaintiff,  for  a  remuneration  for  the  supply  of  water  issuing 
from  the  close  above  mentioned,  and,  on  his  refusal  to  make 
any,  the  said  Betty  Cowper,  in  the  same  month,  ordered 
the  drain  and  tunnel  to  be  stopped  up,  so  that  the  water 
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Exeh.  of  Pleat,  should  not  run  down  them,  which  was  accordingly  done, 
with  the  knowledge  and  approval  of  the  defendant.  A 
guardian  of  the  infant  children  of  John  Cowper  was  not 
appointed  by  any  deed  or  testamentary  disposition  otJohn 
Cowper,  nor  in  any  other  way  unless  by  operation  of  law. 
The  defendant,  as  the  widow  of  John  Cowper,  was  entitled 
to  dower  in  her  husband*s  estates,  but  dower  has  never  been 
assigned  to  her.  And  (if  under  these  circumstances  the  de- 
cision of  the  Court  shall  be  in  favour  of  the  plaintifif),  I  do 
award,  that  the  damages  occasioned  to  him  by  the  said  de- 
fendant amount  to  the  sum  of  50/.** 

Alexander,  for  the  plaintiff. — The  facts  found  by  the 
arbitrator  amount  to  a  licence  to  the  plaintiff  to  make  the 
drain  in  question,  and  such  licence  having  been  acted  upon 
could  not  be  revoked.   Winter  v.  BrockweU  (a),  Tayler  v. 
Waters  {b),  Liggins  v.  Inge{c),  Masonv.  HiU{d).  [Parke,  B. 
— You  cannot  support  this  point  without  denying  Hew^ 
line  V.  Shippam  to  be  law  {e).]     In   Winter  v.  BrockweU 
it  was  held,  that  a  licence  of  this  kind,  when  executed,  was 
not  revocable.     [Parke,  B. — Hewlins  v.  Shippam   doea 
not  interfere  with  Winter  v.  BrockweU.    In  the  latter  case, 
the  licence  was  to  put  a  skylight  over  the  defendant's  own 
area.]     If  the  plaintiff  cannot  be  considered  as  entitled  by 
a  licence  to  the  enjoyment  of  the  water,  the  facts  found  by 
the  arbitrator  shews  a  right  in  him,  by  reason  of  his  having 
been  the  first  person  who  found  the  spring,  and  who  first 
appropriated  it  to  a  beneficial  use.    Such  appropriation 
continued  for  the  space  of  eighteen  years,  from  1815  to 
1833.     The  person  who  first  appropriates  to  his  own  use 
a  stream  of  water,  has  a  right  to  it  against  all  others  ;  and 
although  the  water  arose  in  the  close  of  the  defendant,  yet 
that  circumstance  could  not  prevent  the  plaintiff  from  first 

(a)  8  East,  308.  W)  5  B.  &  Adol.  1. 

(6)  7  Taunt.  381, 2  Marsh  551.  (0  5  B.  &  C.  221,  7  I>-  &  R 

(c)  7  Bingh.  682.  783. 
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appropriating  it,  as  it  flowed  through  his  own  lands,  or    Exck.  of  Pieai, 
justify  the  defendant,  after  such  appropriation,  in  diverting 
its  course  (a). 

Wightman,  for  the  defendant,  was  stopped  by  the 
Court  (i). 

Per  Curiam. — The  plaintiff  is  clearly  not  entitled  to  re- 
cover. With  regard  to  the  question  of  licence,  the  case  of 
Hewlins  v.  Shippam  is  decisive  to  shew  that  an  ease- 
ment like  this  cannot  be  conferred  unless  by  deed,  nor  has 
the  plaintiff  acquired  any  other  title  to  the  water.  In  order 
to  confer  a  title  by  possession,  it  ought  to  appear  that  he 
has  enjoyed  it  for  twenty  years,  but  the  original  appropria- 
tion was  only  in  the  year  1815.  The  mere  entry  into  the 
close  of  another,  and  cutting  a  drain  there,  and  conveying 
water  from  a  spring  rising  there,  cannot  confer  a  title; 
there  roust  be 

Judgment  for  the  defendant. 


(a)  See  what  is  8u4  by  Tindal, 
C.  J.,  in  Ligghu  v.  Inge^  7  Bingh. 
693;  CaMkami.Fi8k,2C.SLj. 
126 ;  Afa$im  v.  HUl,  5  B.  &  Adol. 
15,  (per  DeDman,  C.  J.) ;  Bealey 
V.  Shaw^  6  East,  209. 

(h)  The  following  are  the  points 
that  were  intended  to  be  insisted 
on     for    the   defendant :— First, 


that  a  mere  parol  licence,  though 
given  by  a  competent  person,  is 
not  sufficient  to  confer  a  perma- 
nent easement ;  secondly,  that  the 
licence  was  not  given  by  a  compe- 
tent person;  and  thirdly,  that  the 
stoppage  of  the  drain  was  not  tlie 
act  of  the  defendant. 
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Eseh.  of  Pfe€U, 
1834. 


PeATE  r.  DiCKEN. 

Assumpsit.— The  declaration  stated,  that  whereas 
one  Robert  Chambers,  before  and  at  the  time  of  the  making 
of  the  promise  and  undertaking  by  the  defendant  after 
mentioned,  was  indebted  to  the  plaintiff  in  a  large  sum 
of  money,  to  wit,  the  sum  of  200/.,  and  thereupon,  to  wit, 
in  consideration  that  the  plaintiff^  at  the  special  in- 
stance and  request  of  the  defendant,  would  undertake  that 
the  said  Robert  Chambers  should  have  credit  for  the  sum 
of  150/.  in  his  accounts  with  the  said  plaintiff,  and  that 
one  Thomas  Edward  Ward  should  stand  in  the  place  of 
Pw/e,  (in  consi-  (he  plaintiff  to  that  amount,  and  that  the  plaintiff  should 

deration  of  Mr.  ^  '  ^ 

not  personally  dispute  the  said  T.  E,  Wards  right  to  de- 
duct that  sum  from  the  amount  owing  by  the  colliers 
of  the  Black  Park  Colliery  to  the  said  Robert  Chambers, 
the  defendant  undertook,  that  the  said  T.  E.  Ward  would 
execute  a  promissory  note  to  the  plaintiff  for  the  said  sum 
of  150/.  on  account  of  the  said  debt  due  from  the  said 
Robert  Chambers  to  the  said  plaintiff;  and  the  plaintiff 
averred,  that  afterwards,  to  wit,  on  &c.,  he  was  ready  and 
willing,  and  offered,  that  the  said  Robert  Chambers  should 
have  credit  for  the  sum  of  150/.  with  him  the  plaintiff,  and 
that  the  said  T.  E.  Ward  should  stand  in  the  place  of  him 
the  plaintiff  to  that  amount;  and  that  he  the  plaintiff  would 
not  personally  dispute  the  said  T.  E.  Ward's  right  to  de- 
duct that  sum  from  the  accounts  owing  by  the  colliers  of 
the  Black  Park  Colliery  to  the  said  Robert  Chambers,'  and 
then  requested  the  said  T.  E.  Ward  to  execute  a  promis- 
puteMr.  Ward't  gory  note  to  the  plaintiff,  then  shewn  and  tendered  to  the 

right  to  deduct  ^  r  '  «         ,  #. 

that  sum  from      Said  T.  E,  Ward  for  his  signature,  for  the  said  sum  of 

the  accounts 

owing  by  the 

colliers  of  the  Black  Park  Colliery  to  Mr.  Chamber  a:  "^  He  Id,  that  this  agreement  shewed  a  lofli' 

cient  consideration  moving  from  the  plaintiff*. 

An  attorney,  entering  into  an  agtcpment  on  a  Sunday  for  the  settlement  of  his  client's  af&irs,ind 
thereby  rendering  himself  personally  liable,  is  not  a  person  exercising  his  ordinary  calling  withiotb* 
statute  29  Car.  2. 

It  is  not  necessary  to  conclude  a  plea,  under  the  stat.  29  Car,  2,  with  a  centra  formam  tIaiuiL 


^here  an  agree- 
ment refers  to 
another  docu- 
ment, 50  that  the 
two  papers,  in 
fact,  form  only 
one  agreement, 
it  is  sufficient  if 
one  of  the  pa- 
pers only  bear 
an  agreement 
stamp. 

Auumptit  on 
the  following 
agreement : — 

"  I  undertake, 
on  behalf  of  Mr. 


Dicken  having 
this  day  given 
me  an  under- 
taking to  pro- 
cure Mr.  Ward^e 
cheque  or  note 
in  favour  of  Mr. 
Peate  for  150/., 
on  account  of  a 
debt  due  from 
Mr.  Chambert 
to  Mr.  Peate), 
that  Mr.  Cham- 
ben  shall  have 
credit  for  that 
sum  in  his  ac* 
counts  whh  Mr. 
Peate,  and  that 
Mr.  fParJ  shall 
stand  in  the 
place  of  Mr. 
Peate  to  ttiat 
amount;  and  I 
further  under- 
take, that  Mr. 
Peate  thall  not 
personally  dis- 
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150/.;  of  all  which  premisefi^  the  defendant^  to  wit,  on  &c.,   ^'^*-  »/  /*fe«. 
had  notice.    Breachi  that  the  said  T.  E.  Ward  did  not  nor  ^ 

would,  when  he  was  so  requested,  or  at  any  time  whatso-         Fcafb 
ever,  execute  a  promissory  note  to  the  plaintiff  for  the  said        Dickbn. 
sum  of  150/.,  on  account  of  the  said  debt  so  due  from 
the  said  Robert  Chambers  to  the  said  plaintiff,  but  wholly 
refused  and  neglected  so  to  do;  and  so  the  plaintiff  saith, 
tliat  the  defendant  hath  not  performed  his  said  promii»e 
and  undertaking,  but  that  the  same  hath  been  broken 
and   not  performed,  to   the  plaintiff's  damage  of  300/. 
Pleas — first,  the  general  issue ;  secondly,  a  special  plea, 
alleging  fraud,  &c.,  (upon  which  no  question  arose) ;  and 
thirdly,  that,  before  and  at  the  time  of  the  making  the  pro- 
mise and  undertaking  of  the  defendant  in  the  declaration 
mentioned,  he  the  defendant  was  and  still  is  an  attorney  of 
the  Court  of  our  lord  the  now  King,  before  the  King  him- 
self; and  the  defendant  further  says,  that,  before  and  at  the 
time  of  making  the  said  promise  and  undertaking  of  the  de- 
fendant, he  had  been  and  was  retained  and  employed  by  the 
said  T.  E.  Ward  in  his  the  defendant's  ordinary  calling  of  a 
legal  agent,  and,  in  the  way  of  his  business  as  such  attorney, 
to  negotiate  with  the  plaintiff,  on  behalf  of  the  said  T.  E. 
Ward,  certain  matters,  to  wit,  the  said  matters  in  the  second 
plea  hereinbefore  mentioned  (save  and  except  the  fraudu- 
lent concealment  therein  mentioned) ;  and  ihesaid  defendant 
further  says,  that  the  said  promise  and  undertaking  in  the 
declaration  mentioned  was  made  and  entered  into  by  the 
defendant  on  the  LordVday,  commonly  called  Sunday,  to 
wit,  on  Sunday f  the  16th  day  of  March,  1804;  and  that  the 
same  was  made  and  entered  into  by  the  defendant,  as  the 
attorney  and  legal  agent  of  the  said  T.  E.  Ward,  in  the  exer- 
cise of  the  wordly  labour,  business,  or  work  of  the  ordinary 
calling  of  the  defendant,  as  such  attorney  and  agent,  and 
thai  the  same  was  not  a  work  of  necessity  or  charity  ; 
wherefore  the  defendant  says,  that  the  said  promise  and 
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Peatb 

V. 


^'^\tM^^'  undertaking  in  the  said  declaration  mentioned  was  and  is 
void  in  law;  and  this  the  defendant  is  ready  to  verify,  &c. 
Demurrer  to  this  plea,  and  joinder  in  demurrer. 
DicKBN.  The  action  was  brought  on  the  following  undertaking 

by  the  defendant: — 

*'  In  consideration  of  Mr.  Hayward's  undertaking  on 
behalf  of  Mr.  Edward  Peate^  of  Measbury,  I  undertake 
that  Mr.  T.  E.  Ward  shall  execute  a  promissory  note  to 
the  said  Edward  Peate  for  the  sum  of  150/.,  on  account  of  a 
debt  due  from  Robert  Chambers,  of  Chirk  Bank^  to  the 
said  Edward  Peate.    Dated  the  15th  day  of  March,  1834. 

*' George  Dickenr 

The^cause  cami  on  to  be  tried  upon  the  issues  in  fact, 
at  the  last  Assizes  for  the  county  of  Salop,  before  Alder- 
son,  B.,  when  the  plaintiff  produced  the  above  undertak- 
ing, properly  stamped,  and  then  offered  in  evidence  the 
undertaking  of  Mr.  Hayward,  referred  to  in  the  defen- 
dant's undertaking.  Mr.  Hay  ward's  undertaking  was  as 
follows: — 

*'  I  undertake,  on  behalf  of  Mr.  Peate,  (in  consideration 
of  Mr.  Dicken  having  this  day  given  me  an  undertaking 
to  procure  Mr.  Ward's  check  or  note  in  favour  of  Mr. 
Peate  for  150/.  on  account  of  a  debt  due  from  Mr.  Cham- 
bers to  Mr.  Peate,  that  Mr.  Chambers  shall  have  credit 
for  that  sum  in  his  accounts  with  Mr.  Peate,  and  that  Mr. 
Ward  2>hall  stand  in  the  place  of  Mr.  Peate  to  that  amount ; 
and  I  further  undertake  that  Mr.  Peate  shall  not  personally 
dispute  Mr.  Ward's  right  to  deduct  that  sum  from  the  ac- 
counts owing  by  the  colliers  of  the  Black  Park  Colliery  to 
Mr.  Chambers. 

John  Hayward. 

Oswestry,  15th  March,  18^4. 
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Upon  the  production  of  this  instrument,  it  was  objected  **«*•  «/  ^fc«» 

that  it  ought  not  to  be  received  in  evidence,  as  it  bore  no  ^^^^..^^J^^ 

stamp.     The  learned  Baron>  however,  overruled  the  ob-  Peatis 

jection»  and  the  jury  found  a  verdict  for  the  plaintiff  upon  Dickem. 
liie  general  issue. 

Justice  now  moved  for  a  rule  to  shew  cause  why  the  ver- 
dict for  the  plaintiff  should  not  be  set  aside,  and  a  new 
trial  had.  The  instruments  are  separate  and  distinct,  not 
forming,  as  in  the  case  of  a  series  oP  letters,  one  agreement 
in  the  whole.  Each,  therefore,  required  a  separate  stamp. 
Hayward^s  agreement  formed  no  part  of  Dicken's,  though 
referred  to  in  the  latter;  and  suppose  Dickens  had  brought 
an  action  against  Hat/ward,  his  part  must  have  been 
stamped.  He  cited  Doe  v.  Hore  (a),  Waddington  v.  Fran^ 
eis(b),  Robson  v.  HaU{c). 

Tlie  Court,  having  taken  time  to  consider  whether  they 
would  grant  a  rule,  their  determination  was  now  delivered 
by 

Lord  Lyndhurst,  C.  B. — In  this  case  two  distinct 
papers,  the  one  referring  to  the  other,  were  put  in  evi- 
dence, and  there  was  only  one  agreement  stamp  impressed 
upon  one  of  them.  It  was  objected  that  the  unstamped 
paper  was  improperly  admitted  in  evidence ;  but  we  are  of 
opinion  that  it  was  rightly  received.  Tl)e  two  documents, 
in  fact,  formed  only  one  agreement;  and  we  tliink  that  the 
case  falls  within  the  same  rule  as  tliat  of  several  letters 
evidencing  one  agreement;  in  which  case  it  is  provided 
by  the  Stamp  Act(c/),  that  where  divers  letters  shall  be 
offered  in  evidence  to  prove  any  agreement  between  the 


(fl)  2  Esp.  724.  {c)  FenkQ,  N.  P.  C.  128. 

(6)  5  Esp.  182.  id)  55  G.  3,  c  184,  sched. 
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^^\^sf^^'  parties  who  shall  have  written  such  letters^  it  shall  be 
>^.».^^-l..^     sufficient  if  any  one  of  such  letters  shall  be  stamped  with  a 
Peatb        duty  of  1  a  15*. 

V. 

DicKEN.  Rule  refused. 


On  a  subsequent  day  in  this  term  the  demurrer  to  the 
last  plea  came  on  for  argument. 

JR.  F.  Richards,  in  support  of  the  demurrer. — There 
are  three  objections  to  the  plea:^r«i,  that  it  does  not  con- 
clude contraformam  statuti;  secondly ,  that  it  does  not  shew 
that  the  plaintiff  had  notice  that  the  agreement  between  the 
defendant  and  Ward  was  made  on  a  Sunday;  and,  thirdly, 
that  an  attorney  is  not  a  person  included  within  the  statute 
29  Car.  2,  c.  7(a).  The  plea  ought  to  have  concluded 
contraformam  siatuli.  If  this  had  been  a  proceeding  for 
penalties,  there  is  no  doubt  that  such  a  conclusion  would 
have  been  necessary.  Wells  v.  Iggulden  {b),  Lee  v. 
Clarke  {c).  Earl  Clanricarde  v.  Stokes  {d),  Rex  v.  Souther- 
ton(e).  [Parke^  B. — How  can  it  be  said  to  be  part  of  the 
ordinary  business  of  an  attorney  or  agent  to  make  himself 
personally  liable  on  behalf  of  his  client?  Lord  Lyndhurst, 
C.  B. — If  a  man  signs  a  promissory  note  on  the  LordV 
day,  as  a  security  for  another,  is  that  a  part  of  his  ordi- 
nary business?] 

(a)  By  which  it  is  enacted,  that  or  exercise  any  worldly  labour, 

''  ail  and  every  person  and  persons  business  or  work  of  their  ordinary 

whatsoever  shall,  on  every  LordV  callings  upon  theLord*8-day,  or  any 

day,  apply  themselves  to  the  ob-  partthereof,  works  of  necessity  and 

servatlou  of  the  same,  by  exercising  charity  only  excepted." 

themselves  thereon  in  the  duties  (6)  3  B.  &  C.  186. 

of  piety  and  true  religion,  publicly  (c)  2  East,  233. 

and  privately;  and  that  no  trades-  (d)  J  £ast,  516. 

roan,  artificer,  workman,  labourer,  (e)  6  East,  126. 
or  other  person  whatsoever,  shall  du 
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The  Court  then  called  upon  Justice  to  support  the  plea,  ^^^^f^"* 

Justice. — It  may  be  admitted  that  in  penal  actions,  and 
in  cases  where  the  act  is  sought  to  be  enforced  against  a 
party  for  the  purpose  of  recovering  a  penalty,  it  is  neces- 
sary to  insert  contra  formam  statuti;  but  there  is  no  autho- 
rity to  be  found  for  the  position  that  such  an  allegation  is 
necessary  in  a  plea.  There  are  many  cases  in  which  the 
provisions  of  statutes  imposing  penalties  are  relied  upon 
as  a  defence,  and  in  none  of  those  instances  do  the  pleas 
conclude  contra  formam  statuti,  as  in  the  plea  of  usury. 
{The  Court  intimated  to  Justice  that  he  need  not  trouble 
himself  further  on  this  point.] 

The  next  objection  is^  that  the  last  plea  does  not  con- 
tain any  averment  that  the  plaintiff  had  notice  of  the 
agreement  having  been  entered  into  on  a  Sunday.  [This 
question  ultimately  became  immaterial,  and  the  Court  gave 
no  opinion  upon  it.] 

The  remaining  question  upon  the  validity  of  the  plea  is, 
whether  or  not  the  attorney  was  acting  in  his  ordinary 
calling  when  he  entered  into  the  agreement  (a).  For  pre* 
venting  the  evils  which  it  is  intended  to  remedy,  the  sta- 
tute of  Charles  2  ought  to  receive  a  liberal  interpretation, 

(a)  The  followtng  are  the  later  warranted  sound;  but  it  was  not 

decisions  upon  this  clause  of  the  delivered  till  the  following  Tues- 

statute  of  Car.  2.    The  sale  of  a  day,  when  the  money  was  paid ;  it 

horse  on  a  Sunday,  not  by  a  horse  was  held  that  the  contract  was  not 

dealer,  b  not  within  the  statute;  complete  until  the  delivery  of  the 

Drury   v.    DeforUaine,    1  Taunt,  horse,  and  that  therefore  it  was  not 

131 ;  but  it  is  otherwise  where  the  void  under  this  act ;  but  assuming 

sale  is  by  a  horse  dealer.     Fennell  it  to  be  void,  as  the  purchaser 

?.  RidieTi  5  B.  &  C.  406 ;  8  D.  &  was  ignorant  that  the  vendor  was 

R.  204,  S.  C.    But  where  A.^  not  exercising  his  ordinary  calling  un 

knowing  that  B.  was  a  horse  dealer,  the  Sunday,  he  had  not  been  guilty 

made  a  verbal  bargain  with  him  on  a  of  auy  breach  of  the  law,  and  was 

Smday  for  the  purchase  of  ahorse,  therefore  entitled  to  recover  back 

the  price  (which  was  above  10/.)  the  price  of  the  horse  for  breach  of 

bemg  then  specified,  and  the  horse  the  warranty.    Bhsiome  v.  WU- 
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**«*•  ^^'««»  as  was  said  by  the  Court  of  Common  Plea*  in  the  case  of 
.......^..J./     Smith  Y.  Sparrow  (a),  and  all  the  late  decisions  have  pro* 

PcATB  ceeded  upon  the  same  principle.  In  order  to  shew  that 
DicKBw*  the  attorney  was  acting  in  his  ordinary  calling  as  such,  it 
is  necessary  to  look  at  the  second  plea,  to  which  the 
last  plea  expressly  refers;  and  from  the  second  plea  it  ap- 
pears that  the  transaction  out  of  which  this  agreement 
arose  was  precisely  that  which  falls  within  the  ordinary 
calling  of  an  attorney.  The  attornies  of  the  two  parties 
met  together,  and,  for  the  purpose  of  settling  the  affairs 
of  their  clients,  which  in  the  course  of  their  business  it 
was  their  duty  to  do,  they  entered  into  an  agreement,  by 
which  one  of  them  (the  defendant)  rendered  himself  per- 
sonally liable.  [Lord  Lyndhurst^  B. — Has  it  ever  been 
held  that  an  attorney  is  within  the  statute  of  CAarles  2?] 
There  is  no  decision  on  the  point.  lAklerson,  B. — ^The 
words  of  the  statute  are,  that  no  "  tradesman,  artificer, 
workman,  labourer,  or  other  person  whatsoever,"  shall 
exercise  their  ordinary  callings.  Can  it  be  contended  that 
an  attorney  is  a  tradesman  ?]  An  attorney  may  be  includ-^ 
ed  under  the  words  *'  other  person.**  [Jlderson,  B. — 
Those  word^  mean  other  persons  ejusdem  generis.  Parke, 
B. — It  was  so  decided  in  Sandiman  v.  Breach  (6).]  The 
calling  of  an  attorney  certainly  conies  within  the  spirit  of 
the  act.  iParke,  B.— The  spirit  of  the  act  can  only  be 
collected  through  the  ordinary  rules  of  construction.]  The 
case  of  Smith  v.  Sparrow  has  much  expanded  the  former 

Ikmiy  3  B.  &  C.  232,  5  D.  ft  R.  82,  a  Saoday,  see  Evans's  note  to  Wit 

S.  i),    A  contract  made  betweea  a  ion  v.  J\tcker,  1  Salk.  78,  6tb  ed^ 

farmer  and  aiabourer  for  hiring  is  and  2  Chttty's  Coll.  Stat.  1039,  n. 
not  within  the  statate.  JR.  v.  Whif        (a)  4  Bingh.  84,  2  C.  &  P.  $44^ 

flash,  7  B.  &  C.  696,  1  M.  &  R.  8.  G. 

452,  S.  C.    So,  a  stage  coachmui         (b)  7  B.  &  C.  100,  and  1  M.  ft  R. 

driving  a  stage  coach.    Sandiman  462,  S.  0  ;  and  see  also  what  is  said 

r.  Breach,  7  B.  &  C.  96, 1  M.  &  R.  by  Bayley,  J.,  and  Holroyd,  J.,  in 

467,  n.,  S.  G.    As  to  what  acts,  JUxv,  fFhUnash,  Id.  600,601. 
in  general;  are  void,  when  done  on 
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rule  of  constraction  adopted  with   regard  to  this  act.    Sxeh.  tf  Pitat, 
[Alderson^  B, — ^You  go  very  far  when  you  argde  that  it  is  '   ^ 

in  the  ordinary  course  of  an  attorney's  calling  to  pay  his  Peatb 
client's  debts  out  of  his  own  pocket  Lord  Lyndliurst^  Dicxsiv. 
C.  B. — The  plea  cannot  be  sustained.  The  engagement 
into  which  the  defendant  entered  is  clearly  something  ultra 
his  ordinary  calling,  even  supposing  that,  as  an  attorney, 
he  came  within  the  statute.]  The  defendant  then  is  driven 
back  upon  his  objections  to  the  declarationi  and  he  con- 
tends that  there  is  no  consideration  shewn,  entitling  the 
plaintiff  to  maintain  the  action,  no  detriment  to  the  plain* 
tiff,  and  nob  enefit  to  the  defendant.  Chambers  was  in* 
debted  to  the  plaintiff  in  the  sum  of  200/.,  and  the  consi- 
deration as  alleged  was  this,  that,  in  consideration  that  the 
plaintiff  would  undertake  that  Chambers  should  have  erecUi 
with  Ward  for  the  sum  of  150/.  in  his  account  with  the 
plaintiff,  and  that  IVard  should  stand  in  the  place  of  the 
plaintiff  to  thatamount,  and  that  the  plaintiff  should  not  per- 
sonally dispute  Ward^s  right  to  deduct  that  sum  of  160/. 
from  the  accounts  owing  by  the  colliers  of  the  Black  Park 
Colliery  to  Chambers^  then  the  defendant  undertook  that 
Ward  should  execute  a  promissory  note  to  the  plaintiff  for 
150/L  on  account  of  the  said  debt  due  from  Chambers  to  the 
plaintiff.  There  is  then  an  averment  of  being  ready  and 
willing,  &c.  The  declaration,  therefore,  shews  an  agree- 
ment by  the  plaintiff  for  the  transfer  of  Chambers*s  debt  to 
Wardf  without  any  allegation  of  the  consent  of  either  of 
those  parties.  Without  such  consent,  supposing  Chambers 
bad  such  credit  (which  is  not  alleged).  Chambers  could  not 
be  made  a  debtor  to  Ward,  nor  could  the  latter  be  made  his 
creditor ;  but  the  situation  and  legal  liabilities  of  all  the  par- 
ties remained  precisely  the  same.  Ward  could  not  have 
sued  Chambers,  and  CAantA^r^  would  still  have  been  liable 
to  the  plaintiff.  The  agreement  says,  that  Ward  is  to  stand 
in  the  plaintiff's  place.  If  this  means  that  the  plaintiff  as- 
signs the  debt  due  from  Chambers  to  himself  to  Ward,  it  is 
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Bxeh.  of  PUa$,  the  assignment  of  a  chose  in  action,  and  has  no  operation. 
It  should  have  been  shewn  on  the  face  of  the  declaration 
that  it  was  a  legal  assignment.    The  transfer  of  a  debt  is 
only  valid  when  all  the  parties  consent  to  the  arrangement, 
as  in  Wilson  v.  Coupland  (a).  It  would  then  have  appeared, 
that  Chambers's  debt  to  the  plaintiff  was  extinguished  to 
the  extent  of  150/.;  but,  according  to  the  statement  in  the 
declaration,  that  debt  is  still  subsisting.  Where  A.  sues  B., 
and  B.  sues  C,  the  extinguishment  of  B*s  debt  to  A.  may 
be  a  good  consideration  for  the  transfer  of  C.'x  debt  to 
J. :  but  here,  though  Chambers  is  indebted  to  the  plaintiff, 
yet  the  plaintiff  is  not  indebted  to  War'3^  and  therefore  he 
has  no  power  to  invest  Ward  with  a  right  to  sue  Chambers 
in  his  place,  and  to  make  Chambers  Ward's  debtor.  [Lord 
Lfftidhursi,  C.  B. — The  plaintiff  undertakes  to  give  up  his 
claim  upon  Chambers — ^is  not  that  a  detriment  to  the  plain- 
tiff, and  is  it  not  a  good  considerauon  ?]     Not  without  the 
consent  of  Ward  and  Chambers^  without  which  the  parties 
remain  precisely  where  they  were,  and  the  agreement  is 
nudum  pactum.  The  plaintiff  might  still  have  sued  Cham- 
bers*    [Parke^  B. — It  would  have  been  a  breach  of  his  en- 
gagement if  he  had  so  done.]     That  would  have  been  no 
answer  in  the  mouth  oi  Chambers.     Wharton  v.  Walker  {b) 
shews  that  there  ought  to  be  an  extinguishment  of  the  in- 
termediate debt.     [Parke t  B. — In  that  case  there  was  no 
privity,  it  was  nothing  more  than  an  order  upon  the  tenant, 
who  did  not,  as  it  may  be  said,  attorn.]    The  plaintiff  ought 
also  to  have  shewn  by  averment  that  he  had  carried  the 
stipulations  of  the  agreement  into  effv'Ct.     [Parke^  B. — 
The  declaration  alleges  that  the  defendant  promised  in 
consideration  of  the  plaintiff  undertaking,  &c. ;  they  are 
mutual  promises,  ar.d  the  declaration  is  therefore  suflScieat.] 

Lord  Lyndhurst,  C.  B, — The  effect  of  the  plaintiff's 
{a)  5  B.  &  Aid.  228.  (6)  4  B.  &  C.  163. 
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engagement,  stripped  of  all  useless  words,  is  this: — The  ^^'^^^^* 

plaintiff  stipulates  with  the  defendant,  that  he  will  give 

Chambers  credit  for  150/.,  in  consideration  of  the  defendant 

stipulating  that  Ward  shall  give  the  plaintiff  a  promissory 

note;  the  plaintiff  also  stipulates  that  fFarrf  shall  stand  in 

his  place.     This  is  an  undertaking  by  the  plaintiff  to  do 

every  thing  that  is  necessary  to  carry  those  stipulations  into 

effect ;  and  it  therefore  furnishes  a  good  consideration  for 

the  defendant's  promise.      The  giving  up  of  the  150/.  of 

the  debt  due  from  Chambers  to  himself,  is  a  detriment  to 

the  plaintiff;  and  although,  as  it  has  been  argued,  he  might 

have  sued  Chambers  before  the  consent  of  all  the  parties 

had  been  obtained  to  the  transfer,  yet,  if  he  had  done  so, 

he  would  have  made  himself  liable  on  the  agreement. 

Parke,  B. — I  am  of  the  same  opinion.  The  undertak- 
ing of  the  plaintiff  is  to  discharge  Chambers  from  a  portion 
of  the  debt  due  to  himself,  and  to  permit  Ward  to  stand  in 
hia  place  as  to  that  portion.  There  is  nothing  to  prevent 
him  from  making  such  an  engagement,  and  he  is  bound  by 
it  to  do  every  thing  necessary  on  his  part  to  its  execution. 
It  is  very  true  that  Chambers^ sWMWiy  could  not  be  altered 
without  his  consent;  but  this  does  not  affect  the  undertak- 
ing of  the  plaintiff  to  do  all  that  is  in  his  power  to  effect  the 
transfer.  It  is  a  binding  engagement  upon  the  plaintiff^  and 
therefore  a  sufficient  consideration  to  sustain  the  promise 
of  the  defendant.  The  declaration  is  good,  and  the  plea 
demurred  to  is  bad. 

The  other  Barons  expressed  the  same  opinion,  and  there 
was — 

Judgment  for  the  plaintiff. 


J!^i 
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Bxeh.  of  Pleat, 
1834. 

George  Inglis  and  John  Frederick  Wittenbury,  As- 
signees of  Thomas  James  Spbnce,  v.  George  Spence. 

In  an  action  by  ASSUMPSIT  for  goods  sold  and  delivered   by  the 

banCup't,^ad.  bankrupt  before  his  bankruptcy.     Pleai  that  the  plaintiffs 

title  as°aM^^^^^  are  not  assignees  of  the  estate  and  effects  of  the  said  71 

nees  by  tbe  de-  JT  Spence,  and  that  the  said  T.  J.  Spence  is  not  a  bank- 

fendant  in  let-  .  i .  «  r«^i 

tera  addressed  rupt,  and  notice  to  dispute  the  trading,  &c.    The  cause 

to  the  commis-  ^*®  ^^^®^  before  Gumey,  B.,  at  the  last  Assizes  for  the 

'f°"h*°****^°"*  county  of  LaneMter^  when,  for  the  purpose  of  proving 

Areprimd/aeie  the  title  of  the  plaintiffs  as  assignees,  two  letters  written 

soastodis-    '  by  the  defendant  were  given  in  evidence.     The  first  of 

stoicTproof  these  letters  was  addressed  to  the  solicitors  to  the  com- 

though  there  is  mission,  and  was  in  these  words : — 

a  plea  denying 
the  title  of  the 

TiSe^fand  n^  "  Manchester,  7  March,  183*. 

Uce  to  dispute         "  Messrs.  Hadfield  *  Grave.  * 

has  been  given.  .^  » 

"  Gentlemen, — I  have  received  your  letter  of  the  4th 
instant,  the  contents  of  which  surprise  me  a  good  deal,  for 
from  the  conversation  I  had  with  Mr.  Whitlenbury  and 
Mr.  Inglis  in  Mr.  Sianway's  ofiice,  it  was  fully  under- 
stood from  what  I  then  stated,  that  that  debt  was  not  to 
be  called  for  until  I  was  enabled  to  make  some  arrange- 
ment for  payment.  I  have  seen  Mr.  Whitlenbury  to-day, 
and  he  says  he  has  never  heard  it  spoken  about  since  that 
time.  I  am  beginning  a  new  business^  which  will  take  a 
time  to  do  any  good  with.  I  am  also  waiting  in  weekly 
expectation  of  my  old  concern  being  brought  to  a  dose, 
having  long  had  the  recommendation  of  the  trustee  and 
commissioners  to  my  discharge,  but,  until  this  is  accom- 
plished, I  cannot  enter  into  any  new  arrangement;  and  if 
your  instructions  from  the  assignee  are  to  take  steps  against 
me,  you  must  do  it.  That  debt  was  more  in  amount  be- 
fore I  left  Dum/ermline  than  it  is  now^  and  would  have 
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been  nearly  liquidated  by  this  time  had  I  been  in  employ-  J^ch.  of  PUat, 
ment.  As  formerly  stated,  I  will  take  the  debt  upon  me, 
but  I  will  not  engage  that  the  interest  shall  accumulate; 
and  if  the  assignees  of  71  J.  Spence's  estate  do  not  feel 
inclined  to  give  me  that  promise,  I  must  apply  to  another 
to  take  a  step  that  will  relieve  me  of  it;  for  I  cannot  pre- 
tend to  go  on  in  business,  and  even  attempt  the  principal, 
if  1  am  to  be  harassed  in  this  way.  I  will  require  an  early 
reply  to  this  letter  for  my  guidance  in  business,  which,  if 
persevered  in,  will  take  me  a  good  deal  from  home.  I  see 
a  letter  to  my  son  A.  G.  Spenoe;  he  is  in  Liverpool;  his 
account  has  all  along  been  reckoned  as  finally  bad,  and 
any  step  against  him  will  only  add  expense,  make  him  lose 
his  situation,  and  be  at  the  expense  of  the  Insolvent  Act. 
I  have  not  forwarded  his  letter  to  save  postage,  as  I  know 
what  I  have  stated  is  all  that  he  can  say  upon  the  subject. 

*•  I  am,  &c. 

"  George  Spence."" 

The  other  letter,  addressed  to  one  of  the  plaintiffs, 
contained  the  following  passages  with  reference  to  the  de- 
mand made  upon  the  defendant  by  them: — 

**  I  have  stated  my  willingness  to  pay  the  claim  as  soon 
as  I  could  realize  any  funds  to  do  so  with;  but  if  you  per* 
sist  in  prosecuting  me  now  I  will  be  compelled  to  take  the 
benefit  of  the  Insolvent  Debtors'  Act,  having  no  other 
alternative  left,  and  thus  you  will  squander  part  of  the 
funds  in  a  fruitless  law-suit,  and  blast  the  prospects  I  have 
entertained  from  the  business  I  am  endeavouring  to  es- 
tablish, with  a  view  to  enable  me  to  supply  my  family  and 
liquidate  my  debts.  What  I  have  now  stated  are  facts, 
so  that,  should  you  proceed  farther  in  your  action,  in  the 

end  you  cannot  say  you  have  done  so  in  ignorance 

I  submit  to  you  the  propriety  of  fulfilling  that  part  of  the 
duty  of  assignees  to  protect  alike  both  parties;  and,  in 
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AreA.  </  pum,  conclusion,  I  have  only  once  more  to  state,  that  prosecut- 
ing me  at  present  must  diminish  the  funds  of  my  son's  es- 
tate, and  thus  injure  his  creditors ;  and  is  also  a  species  of 
oppression  to  him  as  well  as  the  rest  of  my  family  and 
myself." 

It  was  objected  for  the  defendant  that  these  admissions 
did  not  supersede  the  necessity  of  proving  the  requisites 
of  the  bankruptcy  in  the  usual  way ;  but  the  learned  Judge 
being  of  opinion  that  the  evidence  was  sufficient,  a  ver- 
dict was  found  for  the  plaintiflfs. 

Acherlefft  Serjt.,  now  moved  for  a  rule  to  shew  cause 
why  the  verdict  for  the  plaintiffs  should  not  be  set  aside 
and  a  new  trial  had.  The  letters  of  the  defendant  were 
not  sufficient  evidence  of  the  plaintiffs'  title  as  assignees. 
That  title  is  distinctly  put  in  issue  on  the  record^  and  the 
plaintiffs  were  bound  to  prove  it  in  the  regular  manner. 
There  is  no  case  in  which  it  has  been  held,  that,  where 
the  title  is  traversed  and  notice  given^  an  admission  like 
this  is  sufficient.  The  case  of  Dickinson  v.  Coward  {a) 
was  cited  for  the  plaintiffs  at  the  trial ;  but  from  that  au* 
thority  it  appears  to  have  been  the  opinion  of  Lord  Ten- 
terden  (then  Mr.  Justice  Abbott)^  that  an  admission  in  a 
case  like  the  present  would  not  be  sufficient  evidence  of 
title.  He  says,  **  If  the  defendant,  however,  had  doubted 
whether  he  (the  plaintiff*)  bore  that  character  (of  assig- 
nee), it  was  competent  to  him  to  put  that  fact  in  issue,  by 
giving  the  requisite  notice^  and  not  having  done  so,  it 
must  be  taken  as  against  him  that  he  made  the  payment 
to  and  treated  with  the  plaintiff*  in  the  character  in  which 
he  has  sued,  viz.  as  assignee  of  Booth*'    The  only  other 

(a)  1  B.  &  Aid.  677'  See  also  Barnes,  1  Sutfk.  N.  P.  C.  243; 
LedbeUer  v.  Salt,  4  Birig.  623,  1  Clarke  v.  Clarke,  6  Esp.  61 ;  Likt 
Moore  &  P.  597,  S.C.;  Bex  v.      y.  Howe,6E$p.20. 
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case  cited  was  that  of  Pope  v.  Monk  (a),  in  which  it  does  JSieh.  of  PUos, 
not  appear  that  there  was  any  notice  to  dispute  given.    In 
Rankin  y.  Horner  {b),  however^  which  was  an  action  of 
trover  by  the  assignees  of  a  bankrupt  against  the  sheriff 
and  execution  creditor^  notice  having  been  given  under  the 
49  Geo.  3 9  c.  121,  it  was  held  that  proof  that  the  execu- 
tion creditor  had  proved  his  debt  under  the  commission 
was  not  evidence  of  the  petitioning  creditor's  debt,  either 
against  the  sheriff  or  against  the  execution  creditor  him- 
self.    The  reasoning  of  Lord  Ellenborough  in  that  case  is 
strictly  applicable  here.     He  says^  **  The  creditors  have 
not  the  means  of  knowing  what  was  the  evidence  upon 
which  the  party  was  declared  a  bankrupt;  they  had  no 
right  to  be  present  when  that  evidence  was  given;  they 
have  no  right  to  look  at  the  proceedings  under  the  com- 
mission, in  order  to  see  what  that  evidence  was;  and  is  it 
reasonable  that  they  should  be  put  to  the  dilemma  of  being 
barred  by  a  certificate^  or  of  being  taken  to  have  admitted 
that  every  act  necessary  to  support  the  commission  really 
existed,  whether  such  acts  existed  or  not,  and  of  having 
such  their  supposed  admission  received  as  evidence  against 
them  in  every  case  in  which  the  question  would  arise  ?"     If 
it  should  be  held  that  evidence  of  this  nature  is  sufficient, 
the  result  would  be,  that  a  creditor  finding  a  person  acting 
in  the  character  of  assignee,  and,  in  ignorance  of  his  title, 
making  use  of  expressions  that  might  be  held  to  recognise 
it,  would  have  no  means  afterwards  of  disputing  that  title. 
It  is  said,  that  the  admission  is  only  primd  facie  evidence, 
and  may  be  rebutted;  but  as  to  the  creditor  it  is  con- 
cIusiTe.     How  is  he  to  rebut  it?    What  knowledge  has 
he  of  the  title  of  the  assignees — what  means  of  acquiring 
a  knowledge  of  it?     The  burthen  of  proof  lies  upon  the 
assignees  themselves,  who  are  cognizant  of  their  own  title, 
and  who  have  had  notice  by  the  plea  put  upon  the  record 

(a)2C.&P.  112.  (b)  16  East,  191. 

VOL.  1.  G  G  C.  M.  R. 
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Etch,  of  Pleas,  that  they  will  be  required  to  prove  it  in   the  regular 

loo4« 

maooer. 

Lord  Lyndhurst,  C.  B. — ^The  admiBsions  contained  in 
the  letters  of  the  defendant  were  sufficient  primd  facie 
evidence  of  the  plaintifTs*  title  as  assignees  (a).  What  » 
said  by  Lord  EUenborough  on  the  subject  in  Dickinson  v. 
Coward  is  decisive: — ''It  certainly  is  not  conclusive  evi- 
dence, and  it  was  competent  to  the  defendant  to  shew  that 
the  plain  tiflfbore  any  other  character;  but  I  take  it  to  be  quite 
clear,  that  any  recognition  of  a  person  standing  in  a  given 
relation  to  others  is  ^mm^yhctV  evidence  against  the  person 
making  such  recognition  that  that  relation  exists."  Sup- 
pose that  the  defendant  had  in  express  words  admitted  the 
title  of  the  plaintiffs  as  assignees,  can  it  be  said  that 
evidence  of  such  an  admission  could  not  be  received  ?  The 
jury  have  decided  that  the  letters  of  the  defendant  were 
an  admission  of  the  character  in  which  the  plaintiffs  make 
their  demand,  and  after  that  finding,  it  cannot  be  contended 
that  the  words  do  not  amount  to  such  an  admission. 
With  respect  to  the  alleged  hardship  of  the  case,  parties 
must  be  careful  to  regard  the  consequences  when  they  make 
admissions. 

Parke,  B. — If  the  defendant  before  action  brought  had 
distinctly  admitted  all  the  facts  requisite  to  form  the  plain- 
tiffs* title,  evidence  of  such  an  admission  could  not  have 
been  rejected.    The  jury  in  this  case  have  found  that  the 

(a)  In   Goldie    v.  Gunston,  4  v.  fFace,  5B.&C.  153;  7D.&R. 

Campb.  381,  Lord  EUenborough  633,  2  C,  &  P.  171,  S.  C.  See 

treated  an  application  to  the  com-  MoU  v.  MUU,  3  C.  &  P.  197* 

miBsioners   by  a  bankrupt,    for  The  only  remedy  is  to  apply  to 

procuring  his  discharge,  as  con-  the  Chancellor  for  a  supersede^, 

elusive  evidence  against  him  of  As  to  the   effect  of   particular 

thtir  title,  in  an  action  brought  to  acts,  as  admissions  or  estoppelsby 

dispute  the  commission;  and  the  a  bankrupt,  see  Heme  v.  Regent 

same  point  was  decided  in  Wat$on  9  B.  &  G.  575 ;  4  Man.  &  Ry.  486. 
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expressions  amounted  to  such  an  admission.    With  regard  ExcK  of  puat, 

to  the  pleadings^  there  is  no  difference  whether  the  question     ^  ^^' 

arises  upon  the  general  issue,  as  formerly,  or  upon  a  spe-> 

eial  traverse  of  the  plaintiffs'  title,  as  in  the  present  case; 

nor  does  the  notice  make  any  distinction  with  respect  to 

the  nature  of  the  evidence,  and  the  mode  of  proof.     The 

issue  may  be  supported  as  well  by  evidence  of  admissions 

as  by  other  proof.     If  it  be  contended,  that  the  words  of 

the  defendant  did  not  amount  to  an  admission,  or  that  tlie 

admission  was  made  for  the  purpose  of  purchasing  peace, 

or  the  like,  those  are  questions  which  ought  to  have  been 

left  to  the  jury. 

Aldbrson,  B. — I  am  of  the  same  opinion.  What  is 
said  by  Lord  Ellenborough  in  Rankin  v.  Homer  U  re- 
ferable to  the  inference  which  a  jury  ought  to  draw  from 
such  admissions. 

GuRNEY,  B.,  concurred. 

Rule  refused. 


HoofER  V.  Waller. 

The  defendant  was  arrested  for  75/.,  and  upon  the  copy  whereupon  the 
of  the  process  delivered  to  him  after  the  arrest  there  was  fendantfthe  *" 
the  following  indorsement : — **  The  plaintiff*claims  75/.  10*.  copy  of  the  pro- 

,-.-/.  •■•/•■  1  m  cess  deliveied 

for  debt,  and  4/.  4*.  for  costs ;  and  if  the  amount  thereof  to  him  was  in- 
be  paid  to  the  plaintiff*  or  his  attorney  within  four  days  Jjl'n'riffl^i^l'** 
from  the  arrest  hereon^  further  proceedings  will  be  stayed."  ^5/.  io#.  for 

,  debt;  and  41.  4«. 

The  defendant  gave  bail  to  the  sheriff,  and  for  costs;  and  if 

the  amount 

John  Jervis  moved  for  a  rule  to  shew  cause  why  the  to7i»  piainuS; 
bail-bond  should  not  be  delivered  up  to  be  cancelled,  upon  ^uhu*fou?*^' 

days  from  the 
arrest  hereon,  proceedings  will  be  sUyed  i**—Held,  to  be  irregular  under  R.  IL,  H.  ^,  2  W,  4. 
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EMth.  9f  Pkat,  entering  a  common  appearance  for  the  defendant.     He 

^     founded  his  motion  upon  the  form  of  the  indorsement. 

Hooper       which  he  contended  was  irregular,  inasmuch  as  it  varied 

Wallee.      ft'om  the  form  prescribed  in  R.  II.,  H.  T.  2  W.  4,  the 

words  *'  arrest  hereon  "  being  substituted  for  the  words 

"  service  hereof." 

The  Court  expressed  a  wish  to  consult  the  other  Judges, 
in  order  that  the  practice  might  be  uniform  in  all  the  Courts ; 
and  now — 

Parke,  B.  said : — We  have  spoken  to  the  Judges  upon 
this  point,  and  are  of  opinion  that  the  ind  orsement  is  irre- 
gular. The  plaintiff  might,  however,  take  out  a  sum- 
mons to  amend  the  indorsement,  and,  upon  the  discussion 
of  the  rule  to  set  aside  the  proceedings,  might  shew  the 
amendment  as  cause,  and  the  Court  would  then  discharge 
the  rule  upon  payment  of  the  costs  occasioned  by  the  irre- 
gularity. As  this  is  the  6rst  case  upon  the  subject,  if  the 
plaintiff  will  amend  and  pay  the  costs  incurred  up  to  this 
time,  it  will  be  a  saving  of  expense  not  to  draw  up  the  rule ; 
but  if  he  will  not  comply  with  these  terms,  then  the  rule 
may  be  drawn  up  to  cancel  the  bail-bond  for  irregularity, 
with  costs.  Where  the  indorsement  is  amended,  the  de- 
fendant will  be  allowed  four  days  from  the  time  of  the 
amendment  to  pay  the  money. 


Jackson  r.  Jackson. 

Where  a  capiat  ^  HE  defendant  was  arrested  upon  a  capias^  directed  to 
T*"  $h«urs"*of  ^^®  sheriff*  of  Middlesex^  upon  which  ground  John  Jervis 
Middlesex,  in-     moved  to  sct  aside  the  process  for  irregularity. 

stead  of "  sher-  '^  o  j 

irieguTarity.'  Butt  shewed  cause,  and  cited  Cluiterbuck  v.  Wiseman  (a). 

(a)  2Cr.  &  J.  213.    The  writ  in  Cluiterbuck  v.  Wiseman  was  a  quo 
mtitttf,  before  the  statute. 


MICHAELMAS  TERM,  5  WILL.  IV.  4S9 

Jervis,  contri^  relied  on  Barker  v.  Weedon  (a),  Nicol  v.  Bxch.  of  PUat, 

18J4. 
Boyne  (6),  and  Storr  v.  Mount  (c).  ^ 

Jackson 
Parke^  B. — We  have  held,  that  this  being  a  writ  given       jackson. 
by  the  statute,  the  statutory  form  must  be  pursued,  and 
we  must  abide  by  the  recent  decisions. 

Rule  absolute. 


{a)  Ante,  p.  396.  (h)  2  Dowl.  P.  C.  417. 

(c)  2  Dowl.  P.  C.  417. 


John  Penny,  surviving  Partner  of  Robert  Brookes, 
f?.  John  Rose  Innes. 

Assumpsit  on  a  bill  of  exchange. — The  first  count  The  payee  of  a 

stated,  that  one  William  Wilson  made  his  bill  of  exchange,  j^n'lJo^^eTit*^^^ 

and  thereby  requested  Henry  Wilson  &  Co,,  twelve  months  «a"y  to  the 

.  :?  *  plaltuiffs,  and 

after  date,  to  pay  to  his  (fF.  W.^s)  order,  the  sum  of  SOO/.  immediately 

It  then  stated  an  indorsement  by  W.  W.  to  the  defendant,  ?„^^o«em^^^^^^ 

and  an  indorsement  by  the  defendant  to  the  plaintiff  and  the  defendant 

'^  "^  indorsed  the  bill, 

Robert  Brookes.     The  second  count  stated  the  making  of  and  then  the 

the  bill  as  in  the  first  count,  and  an  indorsement  by  the  de-  do^s'ed  \u^ 

fendant  to  the  plaintiff  and  Brookes^  (omitting  the  statement  j^'j-^jalftVl^n, 

of  the  indorsement  by  W.  W.)    The  third  count  stated,  dorsemem  was 

that  the  defendant  drew  the  bill  upon  the  same  drawees,  new  drawing  by 

payable  to  his  own  order,  and  that  he  indorsed  it  to  the  IndthlThe'wai 

plaintiff  and  Brookes.     The  fourth  count  stated,  that  the  Habie  to  be  sued 

,  upon  the  bill  by 

defendant  drew  the  bill  upon  the  same  drawees,  payable  the  piaintiff:(:— 

to  the  order  of  W.  W.,  and  that  W.  W.  indorsed  it  to  the  fr'sh'stamp'"* 

plaintiff  and  Brookes.     The  fifth  count  stated,  that  W.  "°^  necessary. 
fV,  drew  the  bill  upon  the  same  drawees,  payable  to  his 
own  order,  and  indorsed  it  to  the  plaintiff  and  Ztroo^^^, 
who  delivered  the  bill  to  the  defendant,  who  then  and  there 
indorsed  and    delivered    the  same  to   the   plaintiff  and 


was 
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Exeh.  of  Pieoi,  Brookes.     The  declaration  also  contained  a  count  for 
1834. 

goods  sold  and  delivered,  and  the  usual  money  counts* 

Plea — the  general  issue.    On  the  trial  before  Parke,  B.,  at 

the  London  Sittings  after  last  Trinity  Term,  the  bill  upon 

which  the  action  was  brought  appeared  to  be  in  the  fol* 

lowing  form:  — 

"  £jiOO.  0*.  Orf.  9th  Sept.  1829- 

**  Twelve  months  after  date,  pay  to  me,  or  my  order, 

the  sum  of  two  hundred  pounds,  for  value  received. 

WiUiam  WiUon. 
''  Messrs.  Henry  Wilson  ^  Co, 

Pedlar's  Acre,  Lambeth.** 

(Indorsed,) 

**  Pay  Messrs.  Brookes  %  Penny,  or  order.  Wm.  Wil- 
son. 

**  John  Rose  Innes, 

"  Brookes  8f  Penny:' 

It  appeared  in  evidence,  that  the  defendant  had  indorsed 
his  name  upon  the  bill  after  the  special  indorsement  by 
William  Wilson,  the  payee,  to  the  plaintiff  and  Brookes, 
and  before  the  indorsement  by  the  latter,  and  it  was  ob* 
jected  that  this  indorsement  gave  no  title  to  the  plaintiff 
and  Brookes  to  sue  the  defendant  on  the  bill;  but  the 
learned  Baron  thought  that  the  indorsement  amounted  to 
a  fresh  drawing,  and  the  plaintiff  had  a  verdict.  No  ques- 
tion arose  with  regard  to  the  consideration  for  the  defen- 
dant's indorsement. 

Piatt  now  moved  for  a  rule  to  shew  cause  why  the  ver- 
dict for  the  plaintiff  should  not  be  set  aside,  and  a  non- 
suit entered,  or  a  new  trial  had.  The  question  is,  whether 
the  defendant,  by  putting  his  name  on  the  back  of  the  bill 
immediately  after  the  special  indorsement,  and  before  the 
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indorsement  by  the  special  indorsees,  rendered  himself  ^cA.  of  PUm, 
liable  as  a  new  drawer;  and  if  so,  whether  the  bill  did  not 
reqaire  a  fresh  stamp.  The  defendant  conveyed  no  in- 
terest in  the  bill  by  his  indorsement.  Had  it  been  indorsed 
by  the  plaintiff  and  Brookes  to  the  defendant,  and  by  him 
indorsed  again  to  the  plaintiff  and  Brookes^  they  could 
not  have  sued  the  defendant  as  indorseoi  1>ecause  he  in 
his  turn  might  have  sued  them  in  the  same  character.  In 
what  capacity  is  the  defendant  liable  upon  the  bill?  He  is 
a  mere  stranger  to  it^  and  has  neither  property  nor  the 
power  of  transferring  the  property  in  it.  He  puts  his  name 
upon  it.  That  act  confers  no  title  upon  any  one,  and 
imposes  no  liability  upon  the  defendant. 

Lord  Ltndhurst,  C.  B« — ^The  indorsement  of  this  bill 
by  the  defendant  gave  it  all  the  effect  of  a  new  instrument 
as  against  him,  though  it  did  not  in  fact  create  a  new  in- 
strument. It  was  competent  to  Brookes  %  Penny  to  strike 
out  their  own  indorsement,  and  then  the  bill  would  have 
stood  as  a  bill  indorsed  by  the  defendant  in  blank.  This 
would  not  have  prejudiced  any  other  party.  The  bill  was 
their  property,  and  the  indorsement,  whether  general  or 
special,  might  be  strock  out. 

Parke,  B. — Every  indorser  of  a  bill  is  a  new  drawer ; 
and  it  is  part  of  the  inherent  property  of  the  original 
instrument  that  an  indorsement  operates  as  against  the  in- 
dorser in  the  nature  of  a  neW  drawing  of  the  bill  by  him  (a). 
Still  it  remains  the  same  instrument  as  before,  and  does 
not  require  a  fresh  stamp,  for  it  is  not  a  fresh  instrument. 
It  is  urged  that  the  defendant  when  he  indorsed  the  bill  had 
DO  property  in  it;  but  that  is  not  necessary  in  order  to  ren- 
der him  liable  to  be  sued  upon  the  bill.     Suppose  that  a 

(a)  See  BuOer  v.  Crips,  6  Mod.      BalUngdU  v.  Gloster,  3  East,  482; 
30;  Hill  V.  LewU,   \   Salk.  132  ;      Gibson  v.  Minet,  1  H  Bl.  68?. 
Htylyn  y.  Adamtan,  2  Burr.  674 ; 


I 

p 
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"****'! Sa/*'*"'  ™*^"  steals  a  bill  and  indorses  it  for  value,  might  it  not  in 
-     pleading  be  stated  that  he  drew  the  bill  ?    The  indorse- 
Pennt        ment  by  the  defendant  was  equivalent  to  the  drawing  of  a 
Ihkks.        new  bill,  and  was  intended  to  transfer  that  new  bill  to  the 
plaintiff  and  Brookes.  It  has  been  argued  that  the  case  may 
be  treated  as  if  the  defendant  was  the  indorsee  of  the 
plaintiff  and  Brookes,  and  as  if  he  bad  again  delivered  the 
bill  to  them ;  and  it  is  said  that  in  such  a  case,  to  avoid  cir- 
cuity of  action,  the  plaintiff  ought  not  to  be  suffered  to 
recover.     But  the  fact  was  not  so.     The  defendant  never 
was  the  indorsee  of  the  plaintiff  and  Brookes,  nor  was  it 
ever  intended  to  convey  the  property  in  the  bill  to  him. 

Aldersok,  B. — The  indorsement  only  operates  as 
against  the  party  making  it,  and  then  as  a  fresh  drawing. 
It  has  no  operation  with  regard  to  the  other  parties  to  the 
bill. 

GuRNEY,  B. — I  am  of  the  same  opinion. 

Rule  refused  (a). 

(a)  In  the  American  edition  of  for  a  valuable  conBideration,  it 

Bayley  on  Bills,  p.  94,  (Boston,  was  held  that  B.  could  muntain 

1826),  is  the  following  note  of  a  no   action    against   A.    withoat 

case  which  appears  to  be  at  van-  proof  of  some  special  contract  be- 

ance  with  the  above  decision : —  tween  A.   and  B.      Birtkard  v. 

"  ^^liere  A.,  being  in  possession  of  BartUtt,  14  Mass.  R.  279."  But 

a  note  to  which  he  was  not  a  party,  see  the  cases  dted  in  the  Ameri- 

and  which  had  not  been  indorsed  can  edition  of  Chitty  on  Bills,  p. 

by  the  payee,  indorsed  it  to  B.  109,  n.  (Philadelphia,  1826}. 
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EMck,  of  Pleas, 
1834. 

John  Thomas  Carr,  Thomas  Brown,  and  Edward 
Hall  Campbell,  Assignees  of  Anthony  Clapham, 
a  Bankrupt,  v.  George  Burdiss  and  George 
Brumell. 

Jl  ROVER  for  goods,  chattels,  and  fixtures.    Pleas —  -^.laiotpand 

rt*  t         ^    ^tm      w  •11  1      ^d  alkali  man  u« 

r  irst,  that  A,  Clapnam  was  not  nor  is  a  bankrupt  accord-  fkcturer,  being 
ing  to  the  true  intent  and  meaning  of  the  statute  concern-  blnUof  coin- 
ing bankrupts,  in  manner,  &c. ;  second  plea,  denying  the  P*"y>  aligned 

to  tneiD.  to  SC' 

possession  of  the  plaintiffs ;  third  plea,  denying  the  pos-  cure  past  and 
session  of  the  bankrupt ;  fourth   pl^a,  a  deed  of  assign-  ces"hUieajl€hold 
ment  by  A.  Claphatn^  of  the  goods,  chattels,  and  fixtures  JJJ''^^"^'  'V'? 
to  the  defendants,  under  which  they  took  possession  before  ^'d^  uteniUs, 
the  bankruptcy.     Replication,  taking  issue  upon  the  first,  thereon, and  also 
second,  and  third  pleas ;  to  the  fourth  plea,  that  the  defen-  f^J^i^^^  ""^T^t- 
dants  did  not  take  possession  of  the  coods,  &c.  before  the  curityformonie< 

.,__,_,  ,  ,       ,        **  ,  .  ,     .  advanced  or  to 

said  A.  Clapnam  became  a  bankrupt ;  upon  which  issue  be  advanced. 
was  joined.  The  cause  came  on  for  trial  before  Gurnetfy  B.,  tained^  powVr 
at  the  last  Assizes  for  the  town  and  county  of  Newcastle*  ^^*^]**^^\\ 

^  proviso  that  the 

upon'  Tyne,  when  the  following  appeared  to  be  the  facta  of  trader  should 

-  remain  in  pos- 

the  case  : —  aesaion  until  de- 

Anthony  Clapham,  before  his  bankruptcy,  carried  on  an  [jgnmcnTdid"' 
extensive  business  at  Newcastle^  as  a  soap  and  alkali  ma-  °ot  include 

another  part  of 

nufacturer.     1  he  defendants  were  directors  and  trustees  J.*s  property 
of  the  North  of  England  Joint  Stock  Banking  Company,  to^he'debTco^' 
established  at  Newcastle  in  the  month  of  December,  1832,  ^c'ed  by  the 

'  '   security.     In  an 

under  the  provisions  of  the  7  Geo.  4,  c.  46.     Anthony  action  by  j.'» 
Clapham  was  himself  one  of  the  directors  and  trustees,  and,  cover  part  of 
upon  the  opening  of  the  bank,  removed  his  banking  account  J^i^dTthe 
thither.  The  bank  made  extensive  advances  to  him  ;  and,  Jury  found Uiat 

the  deed  was 

on  the  8th  July  18*i3,  the  balance  against  him  in  the  books  not  executed 
of  the  bank  was  13,147/.  5*.  8rf.     In  consequence  of  the  ©f  bankruptcy?" 
account  being  thus  overdrawn,  the  directors  applied  to  him  ''^*^\^^}  \ 

°  '  *^*^  wasavahd,deed, 

for  security.     A  deed  of  assignment  was  accordingly  pre-  and  did  not 

amount  to  an  act 
of  bankruptcy. 
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s»ek.  of  PiMM,  pared  and  executed,  bearing  date  the  day  last  mentioned. 


1834. 


It  was  made  .between  A.  Claphamg  of  the  first  part,  Jona- 
than Backhouse  and  others  of  the  second  part,  and  the  de- 
fendants of  the  third  part ;  and  after  reciting  the  title  to 
certain  leasehold  property  of  A.  Clapham^  and  the  incum- 
brances thereon,  and  also  an  insurance  upon  his  life  for 
1000/.,  proceeded  as  follows: — *' And  whereas  the  said  A. 
Clapham  has,  in  his  own  name  alone,  and  in  the  name  of 
A.  Clapham  %  Co,,  for  some  time  dealt  with  the  said  North 
of  England  Joint  Stock  Banking  Company,  and,  in  order 
to  induce  them  to  continue  their  dealings  with  him,  hath 
agreed  to  secure,  in  manner  hereinafter  expressed,  as  well 
such  sum  and  sums  of  money  as  shall  for  the  time  being, 
and  at  any  time  or  times  hereafter,  be  due  from  him,  on 
the  balance  of  his  account  with  the  said  North  of  England 
Joint  Stock  Banking  Company,  of  whatsoever  persons  (he 
sane  shall  for  the  time  being  be  constituted ;  as  also  such 
sum  and  sums  of  money  as  he  the  said  A*  Clapham  shall 
for  the  time  being,  and  at  any  time  or  tim«8  hereafter,  be 
indebted  in  or  liable  to  pay  to  such  banking  company,  upon 
or  in  respect  of  any  bill  of  exchange,  &c.,  and  whether  the 
same  shall  be  actually  due  or  not,  together  with  interest 
at  the  rate  of  &c."   The  parties  to  the  deed  of  the  second 
part  (the  prior  mortgagees  of  the  premfse8)i  then  conveyed 
the  leasehold  premises  to  the  defendants,  their  executors, 
administisttors,  and  assigns,  in  trust  for  the  Joint  Stock 
Banking  Company,  subject  to  a  proviso  for  redemption  on 
payment  of  the  sums  of  money  after  mentioned.    The  par- 
ties to  the  deed  of  the  second  part,  and  A.  Clapham^  then 
bargained,  sold,  assigned,  &c.  to  the  defendants,  their  exe- 
cutors, administrators  and  assigns, ''  all  and  singular  the  en- 
gines, machines,  vats,  coppers,  boilers,  and  other  articles  and 
things,  and  stock  in  trade  and  effects,  belonging  to  the  said 
A.  Clapham,  and  in,  upon,  and  about  the  said  leasehold  pre- 
mises hereinbefore  mentioned,  and  intended  to  be  hereby 
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assigned,  or  any  part  thereof."  The  policy  of  insurance  -«««*»  %/^*^' 
was  then  assigned  in  the  same  manner.  The  deed  con- 
tained a  power  of  attorney  to  the  defendants  to  receive 
monies  due  upon  the  policy,  and  a  covenant  on  the  part  of 
A.  Clapham  to  pay  to  the  trustees  of  the  Joint  Stock 
Banking  Company,  on  request,  all  sudi  sums  of  money 
as  he  should  be  indebted  to  them  in,  whether  the  same 
should  be  actually  due  or  not.  The  deed  likewise  con- 
tained a  power  of  sale  to  the  defendants,  authorizing  them 
to  sell  the  leasehold  premises  and  policy  of  insurance,  and 
the  other  premises  thereby  assigned.  And  it  was  provided 
that,  until  default  should  happen  to  be  made  in  payment 
of  the  monies  thereby  agreed  to  be  secured,  it  should  be 
lawful  tor  A.  Clapham^  his  executors,  &c.,  to  possess  and 
enjoy  the  hereditaments  and  premises  thereby  assigned, 
and  to  receive  and  take  the  rents,  issues,  and  pro- 
fits thereof,  for  his  own  use  and  benefit,  without  the  law- 
fuleviction  or  denial  of  the  covenantors,  their  eesiuis  que 
trust,  executors,  &c.  The  deed  then  recited  the  deposit 
with  the  defendants  of  the  lease  of  a  soapery,  and  assigned 
to  them  all  the  machines,  vats,  &c.  &c.,  and  stock  in  trade 
and  effects,  belonging  to  the  said  A.  Clapham^  upon  or 
about  the  last-mentioned  premises. 

In  addition  to  his  trade  of  a  soap-boiler  and  alkali  maker, 
A,  Clapham  was  also  a  considerable  ship-owner,  and, 
at  the  time  of  the  execution  of  the  deed  above  mentioned, 
he  possessed  three  ships  of  large  value,  which,  in  the  month 
of  December  in  the  same  year,  be  transferred  to  the  Joint 
Stock  Banking  Company  to  cover  a  further  advance  of 
13,000/.  On  the  8th  ei  January,  1834',  A.  Ck^ham*s  af- 
fairs having  become  mueh  embarrassed,  the  defendants  took 
possession  of  the  premises  assigned  to  them ;  and  on  the 
ibliowing  day,  A.  Clapham  executed  an  assignment  for  the 
benefit  of  his  creditors.  Upon  this  assignment,  as  an  act 
of  bankruptcy,  a  fiat  issued  on  the  11th  and  A.  Clapham 
was  duly  declared  a  bankrupt. 
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Exch.  of  Pleat,      For  the  plaintifis  it  was  contended,  that  the  deed  of  the 
1834 

8th  of  July  was  an  act  of  bankruptcy ;  and  Gumey^  B.,  in 

summing  up  put  the  following  questions  to  the  jury: — FtrtU 
Whether  the  deed  was  executed  in  contemplation  of  in* 
solvency  or  bankruptcy  ?  and  the  jury  were  of  opinion  that 
it  was  not  5'^concl/y,  Whether  it  was  executed  with  an  intent 
to  give  the  defendants  the  means  of  taking  possession  of 
the  property  in  the  event  of  bankruptcy  ?  and  the  jury  were 
of  opinion  that  it  was.  Thirdly,  Whether  the  possession 
taken  by  the  defendants  on  the  8th  January  was  a  bond 
fide  possession,  that  is  to  say,  whether  they  took  posses- 
sion with  intent  to  keep  it?  the  jury  found  that  there 
was  no  real  possession  taken  by  the  defendants*  The  jury 
having  found  a  verdict  for  the  plaintiffs,  damages  12,889/. 
12«.  Scf.,  the  amount  claimed  independently  of  the  value  of 
thefixtures,  leave  was  reserved  for  the  plaintiffs  to  move  to 
increase  the  verdict  to  17,144/.  4«.  8(/.,  the  difference  be- 
ing the  value  of  the  fixtures. 

F.  Pollock  now  moved  accordingly. — The  assignment 
of  8th  July  was  an  act  of  bankruptcy,  and  did  not  operate 
to  convey  even  the  fixtures  to  the  defendants,  who  were 
parties  to  that  assignment  and  cognizant  of  the  act  of  bank- 
ruptcy. The  jury  found,  in  answer  to  the  second  question 
of  the  learned  Baron,  that  the  assignment  was  executed 
with  an  intent  to  give  the  defendants  the  means  of  taking 
possession  of  A.  Claphanis  property  in  the  event  of  his 
bankruptcy.  The  defendants  were  creditors  of  ClaphanCf, 
and  such  an  assignment  made  with  such  an  intent  is  a 
fraud  upon  the  other  creditors,  and  an  act  of  bankruptcy. 
A  trader  cannot  assign  his  property  so  as  to  give  a  par- 
ticular creditor  the  power  at  any  time  of  stopping  his  busi- 
ness. Here  the  deed  contained  a  power  of  sale,  which 
authorized  the  defendants  at  any  moment  to  seize  and  sell 
the  whole  of  the  party's  stock  in  trade  and  utensils  of 
manufacture,   and   at   once   to  destroy  his   character  of 
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trader.  From  the  time  of  the  execution  of  the  deed,  Clap-  ExcK  of  PUa$^ 

1834. 
ham  carried  on  business  solely  at  the  mercy  and  for  the 

beneBt  of  the  Joint  Stock  Banking  Company.     No  sooner 

was  that  deed  intended  to  be  acted  upon  than  there  was 

necessarily  an  end  of  ClaphanCs  trading.     The  case  comes 

within  the  rule,  that,  whenever  a  trader  assigns  so  great 

a  portion  of  his  property  as  to  be  unable  to  carry  on  his 

trade,  it  is  an  act  of  bankruptcy. 

Lord  Lyndhurst^  C.  B. — I  have  no  doubt  upon  the 
question.  If  a  trader  requires  an  advance  of  money,  a 
mortgage  of  his  effects  is  good,  the  mortgagee  not  being 
a  creditor.  Here  the  assignment  was  to  cover  future  as 
well  as  past  advances  (a),  and  the  jury  found  that  it  was 
not  made  in  contemplation  of  bankruptcy.  Even  where  a 
trader  mortgages  the  whole  of  his  property,  it  is  only  a 
substitution  of  property  of  one  kind  for  property  of  an- 
other kind  ;  but  here^  Clapham  had  other  property  equal 
in  value  to  the  amount  of  the  advances,  to  cover  which  the 
assignment  was  executed. 

Parke,  B. — In  order  to  render  an  assignment  of  a  tra- 
der's effects  an  act  of  bankruptcy,  it  must  be  shewn  that 
the  party  assigned  all,  or  so  nearly  all  of  his  effects,  as  to 
put  it  out  of  his  power  to  carry  on  the  trade.  The  plain- 
tiffs in  this  case  have  failed  in  proving  an  assignment  of 
ally  or  of  any  thing  like  all,  the  trader's  property.  In  a 
case  which  occurred  before  my  brother  Alderson,  at  ffin- 
Chester,  a  carter  had  assigned  the  whole  of  his  stock  in 
trade,  consisting  of  a  cart  and  horses,  and  it  was  contend- 
ed that  this  amounted  to  an  act  of  bankruptcy;  but  the 
Court  held,  that,  to  operate  in  that  manner,  it  must  be  such 
an  assignment  as  would  produce  insolvency. 

id)  See  upon  this  point  what  is  Littledale,  J.,  in  Hunt  v.  Morti'- 
said  by  Lord  Kenyon  in  Whitwell  mer,  10  B.  &.  C.  44;  5  Man.  &  Ry. 
f.  Thcmpson,  I  Esp.  72;  and  by      12,  S.  C. 
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ExdL  of  Pleoi, 
1834. 

^^ . ' 

Carr 

«. 
BuRDisa. 


Ai^DERsON,  B. — I  do  not  think  that  we  ought  to  dis- 
turb this  Terdict  Clapham  was  left  in  possesskm  of  pro- 
perty to  an  equal  amount  with  the  advances  made  by  the 
bank*  That  property  was  suflScient  to  enable  him  to  buy 
other  stock.  He  was  not,  therefore^  prevented  from  car- 
rying on  his  trade,  and  the  assignment  was  not  an  act  of 
bankruptcy. 


GuRNEY,  B.,  concurring — 


The  rule  was  refused  (a). 


(a)  Bankhart  &  Co.,  bong  cot- 
Um-^pinners,  and  indebted  in  a 
nun  of  upwards  of  3000/.,  assign- 
ed all  the  machinery  of  their  mills 
to  the  creditor,  with  a  proviso  for 
redemption.  No  possession  was  ta- 
ken under  the  deed;  and  it  appeared 
that»  if  possession  had  been  taken, 
the  parties  would  have  been  unable 
to  carry  on  their  trade.  The  tra- 
ders having  other  property  besides 
that  assigned,  it  was  held  that  tlus 
assignment  was  not  an  act  of  bank- 
ruptcy. Per  Alexander,  C.  B. — 
"  This  is  an  assignment  of  certain 
machinery  only,  and  it  does  not, 


on  the  face  of  it,  import  that  it 
is  an  asngnment  of  sdl  the  pro- 
perty of  the  bankrupt,  with  a  co- 
lourable exception  only;  and  up- 
on that  ground,  we  are  of  opinion 
that  it  does  not,  on  the  face  of  it, 
amount  to  an  act  of  bankruptcy. 
If  it  be  an  act  of  bankruptcy,  it  is 
upon  the  ground  of  fraud  only, 
in  the  sense  in  which  it  is  used  m 
the  acts  of  Pariiament,  as  a  convey* 
ance  for  the  purpose  of  giving  a 
fraudulent  preference  to  a  parti- 
cular creditor.*'  Bidme  v.  HutUm^ 
2  Y.  &  J.  101.  See  alsoBoxeer  v. 
PrifoAord;  3  Nev.&M.d38. 


A  capioi  iuued 
after  the  Uni- 
formity of  Pro- 
cess Act,  upon 
an  affidavit 
sworn  before 
the  passing  of 
that  act  before 
the  deputy 
signer  of  the 
bills  of  IfiiU/^- 
aex,  is  not  irre- 
gular. 


Young  v.  Beck. 

Trespass.— First  count,  for  assaulting  the  plaintiff, 
and  arresting  him  under  colour  of  a  supposed  writ  of 
capias  issued  out  of  the  King^s  Bench,  and  imprisoning 
and  detaining  the  plaintiff  in  prison.  Second  count  for 
assault  and  false  imprisonment  generally.  Third  count 
for  a  common  assault.  Pleas — first«  the  general  issae; 
secondly^  as  to  the  assaulting^  imprisoning,  and  detain- 
ing the  said  plaintiff  in  prison,  as  in  the  first  count  of 
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the  said  declaration  is  above  mentioned,  the  said  defen-  Bxek.  o/  Pleas, 

1834 
dant  by  leave  &c.  says,  that  the  said  plaintiff  ought  not  ^ 

&c.,  as  far  as  respects  the  said  first  count,  because  he  Youko 
says,  that,  before  the  time  when  &c.,  to  wit,  on  the  day  3,^^^ 
and  year  aforesaid,  in  the  county  aforesaid,  the  said  plain- 
tiff was  indebted  unto  him  the  said  defendant  in  a  certain 
sum  of  money,  to  wit,  the  sum  of  Z2i.  ISs.  8cL  for  goods 
sold  and  delivered  by  him  the  said  defendant  unto  the 
said  plaintiff;  and  the  said  plaintiff  then  and  there  under- 
took and  promised  the  said  defendant  to  pay  him  the  said 
sum  of  money  whenever  afterwarda  he  should  be  there- 
unto requested*  But  the  said  sum  being  wholly  unpaid 
to  the  said  defendant,  and  the  said  undertaking  and  pre* 
mise  wholly  unperformed,  he  the  said  defendant,  for  the  re- 
covery of  bis  damages  by  him  sustained  on  occasion  of  the  not 
performing  of  the  said  promise  and  undertaking  of  the  said 
plaintiff,  afterwards,  to  wit,  on  the  day  and  year  aforesaid, 
in  tbe  county  aforesaid,  sued  and  prosecuted  out  of  the 
Court  of  our  said  lord  the  King,  before  the  King  him- 
self, (the  said  Court  then  and  still  being  holden  at  fVesi^ 
minsier,  in  the  county  aforesaid),  against  the  said  plain- 
tiff, a  certain  writ  of  our  said  lord  the  King,  by  which 
said  writ  our  said  lord  the  King  commanded  the  sheriff 
of  Middlesex  that  he  should  not  omit,  by  reason  of  any 
liberty  in  his  bailiwick,  but  that  he  should  enter  the  same, 
and  take  the  said  pldntiff  if  be  should  be  found  in  his 
said  bailiwick,  and  him  safely  keep  until  he  should  have 
given  him  bail,  or  made  deposit  with  him,  according  to 
law,  in  an  action  on  promises,  at  the  suit  of  the  said  de- 
fendant, or  until  the  plaintiff  should,  by  other  lawful  means, 
be  discharged  from  his  custody ;  which  said  writ  afterwards, 
and  before  the  delivery  thereof  to  the  said  sheriff  of  iUicT- 
dleeex  to  be  executed  as  hereinafter  mentioned,  was  duly 
marked  and  indorsed  for  bail  for  S&L  ISs.  8(/.,  according 
to  the  form  of  the  statute  in  such  case  made  and  provid- 
ed; and  afterwards,  at  the  said  time  when  &c.,*  and 
vrhilst  the  said  writ  was  in  full  force,  to  wit,  on  the  day 
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Exch,  of  PUoi,  and  year  aforesaid,  id  the  county  aforesaid,  the  said  plain- 

^     tiff  being  then  in  custody  of  the  said  sheriff  otMiddleseXf 

YouNo        at  the  suit  of  other  person  or  persons,  the  said  writ  so  in- 

Brck.         dorsed  was  delivered  to  the  said  sheriff  of  Middlesex, 

by  way  of  detainer  against  the  said  plaintiff,  and]  in  due 

form  of  law  to  be  executed,  and  the  said  sheriff  thereupon 

detained  the  said  plaintiff  for    the  cause  aforesaid,  as  he 

lawfully  might,  which  is  the  supposed  trespass  &c. ;  and  this 

he  the  said  defendant  is  ready  to  verify ;  wherefore,  &c. 

Replication. — And  the  plaintiff,  as  to  the  plea  of  the  de- 
fendant by  him  secondly  above  pleaded  as  to  the  said  several 
trespasses  in  the  introductory  part  of  that  plea  mentioned, 
and  therein  attempted  to  be  justified,  saith,  that  the  plain- 
tiff by  reason  &c.,  because  he  saith,  that,  at  the  time  of  the 
said  sheriff  detaining  the  plaintiff  for  the  cause  aforesaid,  as 
in  the  said  plea  alleged,  there  was  no  affidavit  of  the  defen- 
danfs  cause  of  the  said  action  in  that  plea  alleged  made 
before  any  Judge  or  Commissioner  of  the  said  Court  of 
our  lord  the  King,  before  the  King  himself  authorized  to 
take  affidavits  in  the  said  Court,  or  before  the  officer  who 
issued  the  said  writ,  or  his  deputy,  and  filed  according  to 
the  form  of  the  statute  in  that  case  made  and  provided;  nor 
was  there  any  order,  rule,  or  authority,  of  or  from  the  said 
Court,  or  of  or  from  any  one  or  more  of  the  Judges 
thereof,  or  of  the  Judges  of  the  Court  of  our  lord  the  King 
of  the  Bench,  or  of  the  Barons  of  our  lord  the  King's  Ex^ 
chequer  at  Westminster,  authorizing  or  empowering  the 
defendant,  or  the  said  sheriff,  or  any  other  officer  or  per- 
son, to  make  the  said  detainer.  And  this  the  plaintiff  is 
ready  to  verify,  &c. 

Rejoinder. — And  the  said  defendant,  as  to  the  said  re- 
plication of  tiie  said  plaintiff  to  the  said  second  plea  of 
him  the  said  defendant,  says,  that  the  said  plaintiff  ought 
not&c,  because  he  says,  that,  before  the  suing  out  of  the 
writ  in  the  said  plea  mentioned,  to  wit,  on  the  day  and  year 
aforesaid,  in  the  county  aforesaid,  an  affidavit  and  cfffirma- 
tion  of  the  said  defendant's  cause  of  the  said  action  im 
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4hai  flea  alleged,  was  made  by  the  said  defendant  before  ^^.^ff''^ 

the  deputy  of  the  signer  of  the  bills  of  Middlesex^  and 

which  signer  of  the  bills  of  Middlesex  was  the  officer  who 

issued  the  said  writ,  to  wit,  on  the  day  and  year  aforesaid, 

in  the  county  cforesaid,  in  and  by  which  said  affidavit  and 

affirmation  the  said  defendant,  being  one  of  the  people 

called  Quakers,  then  and  there  solemnly  affirmed  that  the 

said  plaintiff  was  then  justly  and  truly  indebted  unto  him 

the  said  defendant  in  the  sum  of  251,  ISs*  8d,  for  goods 

sold  and  delivered  by  the  said  defendant  to  the  said  plain- 

ti£^  and  at  his  the  said  plaintiff's  request;  and  the  said 

affidavit  and  affirmation  so  made  as  aforesaid  was  then 

and  there  filed  in  the  office  of  the  said  signer  of  the  bills 

of  Middlesex,  commonly  called  the  bill  of  Middlesex  Office, 

and  was  and  continued  to  be  so  there  affiled  at  the  time  of 

the  sheriff  so  detaining  the  said  plaintiff  as  aforesaid  for 

the  cause  aforesaid,  to  wit,  on  the  day  and  year  aforesaid, 

in  the  county  aforesaid ;  and  this  he  the  defendant  is  ready 

to  verify. 

Surrejoinder. — And  the  said  plaintiff,  as  to  the  said 
rejoinder  of  the  defendant  to  the  said  replication  of  the 
plaintiff  to  the  said  second  plea  of  the  defendant  says,  that 
the  said  affidavit  and  affirmation  of  the  said  defendant's 
cause  of  the  said  action  in  that  plea  alleged,  was  so  made 
by  the  defendant  before  the  said  deputy  signer  of  the 
bills  of  Middlesex,  on  the  15th  day  of  October,  in  the  year 
of  our  Lord  1832;  and  that  the  said  signer  of  the  bills  of 
Middlesex  was  not,  at  the  time  of  the  said  defendant's 
making  the  said  affidavit  and  affirmation  as  aforesaid,  an 
officer  whose  office  or  duty  it  was  to  issue,  or  who  had 
any  power  or  authority  to  issue,  the  said  writ;  and  this  the 
plaintiff  is  ready  to  verify,  &c. 

Demurrer,  and  joinder  in  demurrer. 

Arehbold,  for  the  defendant. — The  question  intended 

VOL.  L  H  H  C.  M.  R* 
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£fe^,  rf  P14M9,  to  be  raked  upon  these  pleadings  for  the  opinion  of  the 
Court  is,  whether  a  writ  of  capias  sued  out  since  the  pass- 
ing of  the  act  for  the  uniformity  of  process,  upon  an  affi- 
davit sworn  previously  to  the  passing  of  the  act,  before 
the  deputy  signer  of  the  bills  of  Middlesex,  is  good*  But 
there  is  a  preliminary  question,  t^«.  whether  the  surrejoinder 
is  not  bad,  as  being  a  departure  from  the  replication.  The 
declaration  is  in  trespass  for  assault  and  false  imprison- 
ment :  the  pleas — first,  not  guilty ;  and  secondly,  that  the 
plaintiff  was  indebted  to  the  defendant,  and  that  the  de- 
fendant sued  out  eTcapias,  and  delivered  it  to  the  sheriff, 
&c*    To  this  the  plaintiff  replies,  that  there^was  no^affi- 
davit  of  the  defendant's  cause  of  the  said  action  in^that 
plea  alleged,  made  before  any  Judge  or  Commissioner  of 
our  said  lord  the  King,  &c.,  authorized  to  take  affidavits  in 
the  said  Court,  or  before  the  officer  who  issued  the  daid 
writ,  or  his  deputy,  and  filed  according  to  the  form  of  the 
statute  in  that  case  made  and  provided.     The  rejoinder 
sets  out  the  affidavit,  and  shews  that  it  was  sworn  before 
the  deputy  signer  of  the  bills  o£  Middlesex,  "  which  signer 
of  the  biUs  of  Middlesex  was  the  officer  who  issued  the 
said  writ."    The  surrejoinder  then  alleges,  that  the  said 
affidavit  was  so  made  by  the  defendant  before  the  said  de- 
puty signer  of  the  bills  of  Middlesex,  on  the  15th  October, 
1838 ;  and  that  the  said  signer  of  the  bills  of  Middlesex  was 
not  at  the  time  of  the  defendant's  making^^the  affidavit  an 
officer,  whose  office  or  duty  it  was  to  issue,  or  who  had  any 
power  or  authority  to  issue,  the  said  writ.     The  surre- 
joinder is  a  departure  from  the  replication.     The  replica- 
tion alleges  that  there  was  no  affidavit ;  the  surrejoinder 
admits  that  there  was  an  affidavit,  but  insists  that  it  is 
irregular.    The  authorities  on  the  subject  of  departure  in 
pleading  are  collected  in  ComyWs  Digest   tit.    Pleader, 
(F.  7).    Amongst  the  instances  of  departure  there  cited 
is  this : — Debt  on  bond,  to  perform  an  award.  If  thedefen- 
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dant  pleads  no  such  award,  and  the  plaintiff  shews  such  an   Sxth.  of  Pka*, 
awards  and  assigns  a  breach,  and  the  defendant  rejoins  that  > 

Che  award  is  bad ;  this  is  a  departure/'  and  for  this  are  cited  Young 
Rajfm.  94>»  1  Sid.  180,  and  2  Roll.  692,  /.  40.  So,  if  a  bond  beck. 
be  to  perform  covenants^  and  the  defendant  pleads  per- 
fonaance,  and,  a  breach  being  assigned  for  non-payment  of 
rent^  rejoins  that  he  was  expelled.  Raym.  22,  1  Sid.  77. 
The  case  of  Praed  v.  The  Duchess  of  Cumberland  (a)  is 
expressly  in  point.  There,  to  debt,  on  an  annuity  bond, 
the  defendant  pleaded  no  such  memorial  as  the  statute 
requires ;  to  which  the  plaintiff  replied,  that  there  was  a 
memorial  which  contained  the  names  of  the  parties,  &c., 
and  the  consideration  for  which  the  annuity  was  granted. 
The  defendant  rejoined  that  the  consideration  was  untruly 
alleged  by  the  memorial  to  have  been  given  to  both  obli- 
gODs,  &c.,  and  this  rejoinder  was  held  bad,  because  it  was 
a  departure  from  the  plea.  Ashhurst,  Justice,  says,  '^  The 
rejoinder  is  clearly  a  departure  from  the  plea  in  bar ;  a  me* 
morial  was  inrolled,  which  upon  the  face  of  it  was  a  good 
one ;  and  if  the  defendant  wished  to  impeach  it,  she  should 
have  pleaded  \t,  and  shewn  in  what  particular  it  was  de- 
fective, and  thus  have  compelled  the  plaintiff  to  take  issue 
upon  that  fact.  But,  having  in  her  plea  in  bar  alleged  that 
there  was  no  memorial,  she  ought  not  afterwards  to  be 
permitted  to  admit  in  her  rejoinder  that  there  was 
one,  and  then  deny  the  validity  of  it."  This  case  was 
affirmed  on  error  in  the  Court  of  Exchequer  Chamber  (b). 
The  marginal  note  to  the  report  of  the  case  in  error  is  as 
follows: — *'  To  an  action  of  debt  on  abend  given  to  secure 
an  annuity,  the  defendant  pleaded  that  no  such  memorial 
was  inrolled  as  is  required  by  the  statute;  the  replication 
stated  that  a  memorial  was  inrolled,  containing  the  par- 
ticulars which  the  statute  directs;  the  rejoinder  alleged, 
that   the  memorial  in  the  replication  mentioned  did  not 

(a)  4  T.  R.  686.  (6)  2  H.  Bl.  280. 

hh2 
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£«M.  tf  puai,  truly  set  forth  the  consideration  on  which  the  annuity 
^  '  -»  was  granted.  This  was  clearly  a  departure  from  the  plea." 
YouNo  [Parke^  B. — In  that  case  the  objection  in  reality  was  to 
Beck.  the  deed  insisted  on  in  the  rejoinder ;  the  defect  was,  that 
the  deed  was  void  (a).  Lord  Chief  Justice  Eyre  says, 
**  The  plea  in  effect  states  that  there  was  no  memorial ; 
the  replication  alleges  a  memorial  containing  the  requisites 
which  the  law  requires;  and  then  the  rejoinder  introduces 
a  fact  which  goes  to  vitiate  the  deed,  but  not  the  memo- 
rial." The  marginal  note  of  the  case  in  Henry  Black- 
stone,  therefore,  is  clearly  incorrect.]  There  are  two  cases 
which  will  be  cited  on  the  other  side,  but  which  on  exa- 
mination are  distinguishable,  Fisher  v.  Pimbley  (6),  and 
Dudhw  V.  Wateham  (c).  In  Fisher  v.  Pimbley,  the 
award  was  bad  upon  the  face  of  it;  it  was  not  made  in  the 
cause,  nor  pursuant  to  the  submission,  and  was  in  fact  a 
mere  nullity.  In  Dudlow  v.  Watchom,  the  decision  turned 
wholly  upon  the  form  of  the  plea,  in  containing  the  word 
duly,  and  the  rejoinder  supported  the  plea,  in  shewing 
that  the  ca.  sa,  was  not  duly  sued  out.  ''  The  rejoin- 
der,** Lord  Ellenborough  says,  "  shewing  an  answer  to 
the  replication,  setting  out  a  ea,  sa.  sued  into  Middlesex, 
that  it  was  issued  into  a  wrong  county,  and,  therefore, 
would  not  operate  to  charge  the  bail,  sustains  the  bar 
that  no  ca,  sa.  had  duly  issued,  instead  of  being  a  depar- 
ture from  it.'*  Lord  Ellenborough  lays  great  stress  on 
the  word  duly.  If  that  word  had  been  inserted  here,  the 
case  would  have  been  wholly  different,  for  then,  as  in  Dud- 
low V.  Watchom,  there  would  have  been  nothing  inconsis- 
tent between  the  replication  and  the  rejoinder. 

(a)  So  it  is  add  by  Bayley,  J.,  the  deed  granting  the  annuity,  and 

(Dudhw  V.  Watchom,    16  East,  not  to  shew  that  there  was  no  nie- 

41),  that  "  the  ground  on  which  uorial  of  the  bond." 
that  Judgment  was  affirmed  in  er.         (6)  11  East,  188. 
ror  was,  that  the  rejoinder  intro-         (c)  16  East,  39. 
dnced  a  fact  which  went  to  vitiate 


MICHAELldAS  TBRM,  ^  WILL.  IV  455 

The  second  question  depends  upon  the  construction  of  S*ch.  ofPkat 
the  statute  IS  Oeo.  1,  c.  S9.    By  the  second  'section  of  that 
statute  it  is  enacted,  **  that,  in  all  cases  where  the  plain* 
tiff's  or  plaintiffs'  cause  of  action  shall  amount  to  the  sum  of 
10/.  or  40««  or  upwards  as  aforesaid,  aflidayit  shall  be  made 
and  filed  of  such  cause  of  action,  which  affidavit  may  be 
made  before  any  Judge  or  Commissioner  of  the  Court  out 
of  which  such  process  shall  issue,  authorized  to  take  affi- 
davits in  such  Courts,  or  else  before  the  officer  who  shalj 
issue  such  process,  or  his  deputy,  which  oath  such  officer 
or  his  deputy  is  hereby  empowered  to  administer."     This 
clause  is  directory  only,  while  the  first  clause  uses  impe- 
rative language,  and  shews  the  distinction.     The  second 
section  merely  directs  an  affidavit  to  be  made,  and  the 
officer  is  empowered  to  administer  the  oath.    The  question 
is  not,  whether  this  affidavit  was  irregular^  but  whether  it 
was  void.    It  was  decided  by  one  of  the  learned  Judges  of 
this  Court,  that  the  process  upon  the  affidavit  was  so  far  ir- 
regular, that  the  defendant  was  entitled  to  be  discharged 
oat  of  custody  (a)';  but  it  is  not  necessary  to  question  that 
decision;  in  order  to  shew  that  this  is  a  departure,  all  that 
it  18  requisite  to  substantiate  is,  that  the  affidavit  is  not  a 
nullity.     At  the  time  that  it  is  sworn,  it  was  sworn  before 
the  proper  officer,  and  perjury  might  have  been  assigned  up- 
on it.    If  the  construction  of  the  statute  12  Geo.  1,  which 
must  be  contended  for  on  the  other  side,  be  correct,  no  per- 
son could  be  held  to  bail  upon  a  foreign  affidavit,  because  it 
bas  not  been  sworn  before  a  Judge  or  Commissioner,  &c. 
[Parke^  B. — The  statute  did  not  intend  to  touch  that  case.] 
In  practice  it  has  been  usual  to  issue  writs  upon  affidavits  not 
sworn  before  the  officer  who  issues  the  writ,  as  in  the  case 
of  a  latitat  issued  upon  an  affidavit  sworn  before  the  signer 
of  the  bills  of  Middlesex,    [Alderson,  B. — That  proceeded 
on  the  ground  that  it  was  a  continuation  of  the  same  process* 

(«)  Beck  ?.  Y<ning;2Dowl  P.  C.  462. 
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Exek.  of  PUoi,  Parkct  B.— So,  an  affidavit  sworn  before  the  filaeer  of 
1834.  . 

Cambridgeshire  has  been  held  sufficient  to  support  a  ic^ 

tatum  capias  into  DcvansMre,  on  the  ground  of  the  fi- 
lacer for  Cambridgeshire  being  the  proper  officer  to  issue 
writs  into  i>^oiwAJr^.  Evansv.  Bidgood{a).  Aldermm^H. 
— In  Richards  v.  Stuart  (b\  it  was  held,  that  after  discon- 
tinuing the  action  it  was  not  necessary,  in  issuing  a  fresh 
writ,  to  have  a  fresh  affidavit.     But  the  question  here  b, 
whether  it  is  sufficient  that  the  affidavit  was  sworn  before 
a  person  who,  at  the  time,  had  authority  to  issue  a  writ, 
but  not  the  writ  in  question,  there  being  at  that  time  no 
such  form  of  writ  in  existence.]     The  case  of  Richards  v. 
Stuart  is  a  stronger  case  than  the  present,  for  by  a  discon- 
tinuance the  whole  action  is  at  an  end.  [Aktersan,  B. — Tiu- 
datf  C.  J.,  there  says,  **  All  that  the  fair  import  of  these 
words  (12  Geo.  1,  c.  29)  demands  has  been  done  in  this  pre- 
sent instance.     An  affidavit  of  the  cause  of  action  has  been 
made  and  filed — of  the  cause  for  which  the  defendant  is 
now  arrested ;  for,  there  is  no  pretence  for  saying  that  the 
arrest  was  for  a  different  cause  of  action.     But  it  has  been 
urged  that  the  deponent  could  not  be  indicted  for  peijury. 
I  am  unable  to  perceive  why  be  should  not,  if  the  affidavit 
be  untrue ;  for,  if  he  used  it  in  the  second  arrest,  it  is 
the  affidavit  of  the  cause  of  action  in  that  proceediog.**] 
The  writ  of  capias  under  the  new  statute  must  be  re- 
garded, where  it  is  necessary,  aa  a  continuation  of  the  bill 
of  Middlesex,  otherwise  great  injustice  would  ensue.   Sup- 
pose the  case  of  a  bill  of  Middlesex  issued  before  the  new 
act,  for  the  purpose  of  saving  the  statute  of  limitations, 
the  only  mode  of  preventing  a  plea  of  the  statute  would 
be  to  continue  that  process  by  issuing  a  capias.   [Parte,  B. 
— What  clause  of  the  Uniformity  of  Process  Act  prohibits 


(a)  4  Bingf.  63.  S.  C.    See  also  Copping  ▼.  Paittr, 

(b)  10    Bing.  322.    3  Moore      10  Bing.  441,  2  Dowl.  P.  C.  785, 
&  Scott,  778;  2  Dowl.  P. C.  754,     S.  C. 
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the  issuing  of  the  old  process  in  such  a  case  (a)?  The  Esch,  of  pieat, 
language  of  that  act  is  future,  that  all  writs  shall  be  ac* 
cording  to  that  form  in  the  schedule.]  It  is  not  upon  the 
Uniformity  of  Process  Act  that  this  depends,  but  upon  the 
S  &  4  Wia.  4,  c.  67  (6),  by  which  the  officer  of  signer  of 
the  bills  of  Middksea:  is  abolished.  [Parke,  B.— That 
statute  relates  to  writs  to  be  issued  in  compliance  with  the 
Uniformity  of  Process  Act,  '*  from  and  after  the  passing 
of  the  act."  It  does  not  prevent  the  officer  from  signing 
a  continuing  writ  in  an  action  commenced  before  the  Uni- 
formity of  Process  Act.  The  difficulty  is,  that  the  affida- 
vit was  not  made  before  the  officer  who  actually  did  issue 
the  writ.  It  would  be  otherwise  in  the  case  of  an  affidavit 
sworn  before  a  Judge  or  a  Commissioner,  for  they  have  an 
absolute  authority,  not  depending  upon  their  happening 
to  fill  some  other  character.] 

ChamUeMSy  eanird. — ^First,  as  to  the  objection  that  the 
surrejoinder  is  a  departure  from  the  replication.  It  is  a 
well  established  principle  of  pleading,  that  when  a  plead* 
ing  contains  new  matter  which  maintains  and  fortifies,  and 
is  not  contradictory  to  the  former  pleading  of  the  party,  it 
is  no  departure.  The  first  question  upon  the  surrejoinder 
is,  whether  there  is  any  legal  affidavit  (for  if  not,  there  is 
in  contemplation  of  law  no  affidavit  at  all),  and,  secondly, 

(a)  See  Finney  ▼.  Montague,  2  Court  of  King's  Bench,  shall  be 

Ne?.  &  M.  804,  where  it  was  held  signed,  sealed,  and  issued,  and  the 

that  an  alias  bill  of  Middlesex,  is-  fees  thereon  shall  be  taken  and 

soed  after  the  Uniformity  of  Pro-  accounted  for  by  the  same  per- 

cess  Act,  might  be  sealed  with  the  son  or  persons,  and  in  like  man. 

seal  usually  affixed  to  the  writ  of  ner,  as  all  other  writs  of  summons, 

summons.  distringas,  capias,  or  detuner  is- 

(6)  By  the  first  section  of  that  sued  from  the  said  Court  of  King's 

statute.  It  is  enacted,  that  ^'  from  Bench,  under  and  by  virtue  of  the 

and  after  the  passing  of  this  act,  all  said  recited  act ;  any  law,  custom, 

writs  of  summons,  distringas,  ca-  or  usage   to  the   contrary   not- 

pias  and  detainer,  issued  into  the  withstanding. 
county  of  Middlesex  from    the 
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^^im/****'  whether  the  surrejoinder  shews  that  there  was  no  legal 
affidavit.  The  case  has  been  argued  oa  the  other  side  as 
if  the  statement  of  new  facts  in  the  surrejoinder  rendered 
it  a  departure,  although  thoseybc^f  fortified  and  supported 
the  replication.  Praed  v.  The  Duchess  of  Cumberland  has 
been  cited  to  shew  that  this  is  a  departure ;  and  it  is  said, 
that  that  decision  was  affirmed  in  error,  but  it  was  affirmed, 
as  already  observed  by  the  Court,  upon  another  ground.  It 
was  cited  in  the  case  of  Dudhw  v.  WatchorMf  but  was  dis- 
tinguished by  Mr.  Justice  Bayley*  In  the  case  of  Praed 
V.  The  Duchess  of  Cumberland,  the  Court  of  King's 
Bench  appear  to  have  proceeded  very  much  on  the  au- 
thority of  the  case  of  an  award,  Mr.  Justice  BuUer  observe 
ing,  that,  **  in  the  case  of  an  award,  if  there  be  an  award 
in  point  offset,  the  party  cannot  on  the  trial  of  an  issue  of 
no  award  go  into  objections  to  the  award  in  point  of 
law*'  (a).  Now  this  is  expressly  contradicted  by  the  case 
of  F  her  v.  Pimbley.  There  Lord  EUenborough  says, 
*'  The  award  being  bad,  the  only  question  is,  whether  the 
defendant  can  shew  such  bad  award  in  his  rejoinder,  con- 
sistently with  his  former  allegation  in  the  plea,  that  there 
was  no  award.?*'  His  Lordship  adds,  *'He  thereby  still 
maintains  his  former  allegation  that  there  was  no  award; 
in  other  words,  that  there  was  no  legal  and  valid  award 
under  the  submission,  which  is  the  same  as  no  award. 
There  is  no  inconsistency  in  this,  and  therefore  no  de- 
parture.'* The  case  of  Dudlow  v.  fPalchom  is  a  precise 
authority  upon  the  present  question,  and  shews  that  the 
statement  of  new  facts  in  a  subsequent  pleading  is  no  de- 
parture, provided  those  facts  fortify  and  sustain  the  pre- 
vious pleading.  [Parke,  B. — ^You  deny  in  your  replica- 
tion that  there  was  any  affidavit,  and  in  your  surrejoinder 
you  admit  that  there  was  one ;  but  state,  that  it  was  not 
made  according  to  law].    The  averment  that  an  act  haa 

(fl)  4  T.  R.  688. 
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not  been  done  is  the  same  as  an  averment  that  it  has  not  EsOt.  qf  Pkat, 
been  legally  done/    Case  of  the  Abbot  qf  Strata  Mar- 
ceUa  (a). 

Upon  the  second  point,  with  regard  to  the  necessity  of 
the  affidavit  being  sworn  before  the  officer  who  issues  the 
writ,  it  has  been  held  in  a  variety  of  cases  that  the  12 
Geo.  1,  c.  S9,  s«  S,  is  imperative  on  that  subject.  Dalton  v. 
Barnes  (6),  Anderson  v.  Hayman  (c),  Morrison  v.  Mus- 
prait  (d),  Boydr.  Durand  (e),  Dorvilley,  fVAoomwell  {/), 
Baker  v.  Allen  (g)*  Was  the  officer  who  took  the  affi- 
davit in  this  case  the  officer  who  issued  the  writ?  It 
is  true  that  he  was  the  same  man,  but  he  was  not  the  same 
officer;  and  the  statute  does  not  require  an  identity  of 
person  but  of  character.  The  question  is,  did  he  at  the 
time  of  issuing  the  writ  bear  the  same  character  ?  He 
could  not  do  so,  for  when  he  issued  the  writ  he  was  act- 
ing in  the  duties  of  an  office  subequently  created  by 
statute.  [Alderson,  B. — Is  there  not  a  late  case  on  this 
subject  with  regard  to  writs  issued  by  the  plaintiff?] 
Rodwell  V.  Chapman  (A).  In  that  case  the  officer  had 
authority  to  issue  the  writs  into  both  counties  at  the  time 
of  his  taking  the  affidavit.  [Parke  B. — How  does  it  ap- 
pear that  this  process  was  issued  since  the  Uniformity  of 
Process  Act  ?]  The  plea  sets  out  the  capias,  and  the  court 
will  take  notice  judicially  that  the  form  of  the  writ  is  that 
prescribed  by  the  new  statute.  The  time  also  alleged  in 
the  pleadings  shews  that  fact.  In  the  absence  of  all  evi- 
dence to  the  contrary,  the  time  must  be  taken  to  be  truly 
stated. 

Cur.  adv.  vtdU 


(if)  9  Rep.  24,  a.  (/)  3  Bingh.  39. 

(jb)  1  M.  &  S.  230.  ig)  7  B.  &  C.  526 ;  1  Man.  & 

(c)  2  B.  Moore,  192.  Ry.  232. 

(iO  4  Bingh.  60.  (h)  lCr.&M.70. 

(«>  2  Taunt.  161. 
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^""^MJ^^*      The  judgment  of  the  Court  was  now  delivered  by— 


1834. 


Parke,  B. — Several  questions  arose  upon  this  record; 
but  as  the  Court  are  of  opinion  in  favour  of  the  defendant 
upon  the  principal  pointy  it  is  unnecessary  to  advert  to  the 
other  objections  which  were  urged  on  his  part. 

The  plaintiff  contends,  that  the  process  of  capiat  under 
which  the  defendant  justifies,  and  which  was  issued  since 
the  passing  of  the  2  Will.  4,  c.  39,  by  the  deputy  signer 
of  the  bills  of  Middlesex^  upon  an  affidavit  sworn  before 
the  same  officer,  on  a  day  anterior  to  the  passing  of  the 
act,  was  void,  because  it  is  alleged  to  be  essential  that  the 
officer  who  takes  the  affidavit  should,  at  the  time  of  ad- 
ministering the  oath,  have  the  power  by  law  to  issue  the 
process  which  he  afterwards  does  issue;  and  it  was  insisted 
that  the  deputy  signer  of  the  bills  of  Middlesex  had  not 
on  the  5th  of  October,  1832,  when  the  affidavit  was  made, 
any  authority  to  issue  the  new  capias  given  by  the  Uni- 
formity of  Process  Act.  And  the  decision  in  this  same 
case  of  Young  v.  Beck^  in  2  Dowlingt  P.  C.  46@»  before 
me,  sitting  in  the  Bail  Court  in  the  King^s  Bench,  was  re- 
lied upon.  I  certainly  did  so  decide,  and  directed  the 
now  plaintiff  to  be  discharged  upon  entering  a  conunon 
appearance,  under  the  impression  that  the  capias  given 
by  the  act  was  altogether  a  new  process  dissimilar  from 
that  which  existed  before,  and  that  the  deputy  signer  of 
the  bills  of  Middlesex,  before  the  act  passed,  bftd  no 
power  to  issue  any  such  process.  That  point  seems  lo 
have  been  taken  for  granted  on  the  argument  in  the  King's 
Bench  on  all  sides.  My  brothers  are  of  opinion  that  my 
decision  was  wrong,  and,  upon  more  attentively  considering 
the  effect  of  the  act  of  Parliament,  I  concur  with  thena. 

It  does  not  appear  to  us,  that  the  writ  of  capias,  in  the 
form  directed  by  the  statute,  is  altogether  a  11010  process. 
It  is  a  writ  directed  to  the  sberiffofil/teU/e^ejr,  command- 
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ing  him  to  take  the  body  of  the  defendant  as  the  bill  of  ^^^:^^^^'' 
Middletex  did  before ;  and  though  it  is  not  returnable  in 
the  same  manner,  and  differs  in  other  respects,  it  is  still 
the  same  kind  of  process  which  existed  before  against  the 
person.  Suppose,  instead  of  the  act  of  Parliament  men* 
tioning  the  form  of  the  process  against  the  person,  a  rule 
of  Court  had  ordered  the  omission  of  the  name  of  the 
nominal  co-defendant,  or  of  the  insertion  of  "  the  custom 
of  the  Court,*'  or  other  similar  matter,  there  could  be  no 
doubt  but  that  the  process  would  have  continued  the  same, 
and  could  have  been  issued,  after  such  a  rule  of  Court,  on 
an  affidavit  sworn  before  it.  Can  it  be  deemed  less  the 
same  process  as  before,  because  alterations  are  made  by 
statute,  and  the  return  is  uncertain  instead  of  fixed,  and 
other  matters  are  introduced  into  the  writ  addressed  to  the  / 
defendant  himself?  It  is  not  immaterial  to  observe,  that 
the  act  of  Parliament  with  respect  to  writs  of  summons, 
which  are  addressed  to  the  party  instead  of  the  sheriff, 
and  in  no  respect  resemble  the  old  serviceable  process, 
does  contain  a  provision  that  they  shall  be  issued  by  the 
same  officer  by  whom  serviceable  process  was  before  is- 
sued ;  but  it  is  silent  with  respect  to  writs  of  capias^  pos- 
sibly because  the  legislature  considered  such  a  provbion 
unnecessary,  as  the  nature  of  the  writs  remained  the  same, 
and  the  same  officers  would,  as  a  matter  of  course,  con* 
tinue  to  issue  them.^ 

We,  therefore,  think  that  this  affidavit  was  properly 
taken,  having  been  sworn  before  the  deputy  signer  of  the 
bills  of  Middlesex^  who  had  at  the  time  power  to  issue  a 
writ  against  the  person  into  Middlesex^  and  did  afterwards 
issue  such  a  writ,  and,  consequently,  our  judgment  must  be 
for  the  defendant. 

Judgment  for  the  defendant. 
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In  an  action  by 
a  bankrupt 
against  his  as- 
signees to  try 
the  validity  of 
his  commission :' 
— /Te/icf,  that  the 
assignment 
having  been  lust 
before  it  bad 
been  entered  of 
record  pursuant 
to  the  6  Geo.  4, 
c.  16,  s.  96,  se- 
condary evi- 
dence of  its  con- 
tents might  be 
giveo. 


Giles  v.  Smith. 

JL  HIS  was  an  action  of  trover  brought  by  the  plaintiff  to 
try  the  validity  of  a  commission  of  bankruptcy  issued  against 
him,  under  which  the  defendant  had  been  appointed 
assignee.  At  the  trial,  before  Parke,  B.,  at  the  Middlesex 
Sittings  after  Trinity  Term,  the  defendant  proved  his 
title  as  assignee  in  the  usual  manner,  with  the  exception 
that  he  did  not  produce  either  the  commission,  or  the  as- 
signment; both  those  documents  being  proved  to  have 
been  lost  (a)  in  the  course  of  certain  proceedings  which 
had  taken  place  in  the  Court  of  Review.  To  supply  this 
defect,  the  defendant  gave  in  evidence  a  copy  of  the  com- 
mission, which  had  been  entered  of  record  (6),  and  a  coun- 


(a)  Where  a  fiat  had  been  ac- 
cidentally lost,  the  Court  of  Re- 
view directed  a  new  fiat  to  be  is- 
sued, observing  that  a  duplicate 
fiat  had  never  yet  been  heard  of. 
In  re  Levett,  I  Mont.  &  Ayr.  308. 

(6)  By  the  6  Geo.  4,  c.  16,  s.  96, 
it  was  enacted,  *'  that,  in  all  com- 
missions issued  after  this  act  shall 
have  taken  effect,  no  commission 
of  bankruptcy,  adjudication  of 
bankruptcy  by  the  commissioners, 
or  assignment  of  the  personal 
estate  of  the  bankrupt,  or  certifi- 
cate of  conformity,  shall  be  re- 
ceived as  evidence  in  any  Court 
of  law  or  equity,  unless  the  same 
shall  have  been  first  so  entered 
of  record  as  aforesaid;  and  the 
person  so  appointed  to  enter  mat- 
ters of  record  as  aforesaid,  shall 
be  entitled  to  receive  for  such 
entry  of  such  commission,  adju- 
dication of  bankruptcy,  assign- 
ment, or  order  for  vacating  the 
same  respectively,  having  the  cer- 


tificate of  such  entry  indorsed 
thereon  respectively,  the  sum  of 
two  shillings  each;  and  fur  the 
entry  of  every  certificate  of  con- 
formity, having  the  like  certificate 
indorsed  thereon, six  shillings;  and 
every  such  instrument  shall  be  so 
entered  of  record  upon  the  appli- 
cation of  or  on  behalf  of  any  party 
interested  therein,  and  on  payment 
of  the  several  fees  aforesaid,  with- 
out any  petition  in  writing  pre- 
sented for  that  purpose;  and  the 
Lord  Chancellor  may,  upon  peti- 
tion, direct  any  depositions,  pro- 
ceedings, or  other  matter  relating 
to  commissions  of  bankruptcy,  to 
be  entered  of  record  as  aforesaid; 
and  also  appoint  such  fees  and  re- 
ward for  the  labour  therein  of  the 
person  so  appointed  as  aforesaid, 
as  the  Lord  Chancellor  shall  tiunk 
reasonable;  and  all  persons  shmll 
be  at  liberty  to  search  for  any  of 
the  matters  so  entered  of  record 
as  aforesaid,  provided  that,  on  the 


Bhallf  without  any  proof  of  might  be  annulled  and  superseded, 

soch  signature*  be  received  as  evi-  at  the  expense  of  the  petitioning 

dence  of  such  instrument  having  creditor,  &c.    The  order  of  the 

been  so  entered  of  record  as  afore-  Court  was,  that  the  petidon  should 

b«  ditmisted  with  costs.  be  dismissed  mth  costs. 
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t«rpart  of  the  assignment  which  bad  been  entered  of  re-  S»eh.  rf  pim#, 
cord,  the  assignment  itself  having  been  lost  before  it  was 
entered  of  record.  Evidence  was  also  given  of  the  pro- 
ceedings which  had  taken  place  in  the  Court  of  Review 
upon  a  petition  by  the  plaintiff  to  supersede  the  commis- 
sion (a),  upon  which  occasion  that  Court  dismissed  the 
petition.  The  defendant  likewise  produced  and  proved 
two  receipts  signed  by  the  plaintiff,  and  dated  the  Snd 
of  July,  1830,  and  the  14th  of  October,  1831,  for  money 
allowed  him  by  the  defendant  as  assignee.  It  was  also 
in  evidence  that  the  defendant  had  acted  as  assignee. 
This  evidence  was  objected  to  as  insufficient;  but  the 
learned  Baron  thought  that  it  amounted  to  primd  facie 
proof  of  the  defendant's  title  as  assignee,  and  a  verdict 
was  found  for  the  defendant,  with  leave  to  move  to  set  it 
aside  and  enter  a  verdict  for  the  plaintiff. 

Bampcut  Serjt.,  having  obtained  a  rule  accordingly — 

Poilock  and  Bonsor  now  shewed  cause. — ^It  was  not 
necessary  to  the  defendant's  case  that  the  assignment 
should  be  proved,  and  if  it  was  necessary  there  was  suffi- 
cient evidence  giveiL  After  a  trading,  petitioning  credi- 
tor's debt,  and  an  act  of  bankruptcy  have  been  proved, 
although  it  is  necessary  to  go  further  where  a  party  claims 
as  plaintiff,  and  sets  up  a  title  in  himself  under  a  particular 
assignment,  yet  it  is  otherwise  with  regard  to  a  defendant, 

prodaction  in  evidence  of  any  in-  {a)  The  petition,  after  setting 
fitrament  so  directed  to  be  entered  forth  the  issuing  of  the  commis- 
of  record,  having  the  certificate  sion  agunst  the  plaintiff,  stated 
thereon,  purporting  to  be  signed  that  the  defendant  "  was  chosen 
by  the  person  so  appointed  to  en-  assignee/'  The  prayer  of  the  pe- 
ter the  same,  or  by  his  deputy,  the  tition  was,  that  the  commission 
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^^i^tf'^  who  may  rest  his  case  upon  the  fact  of  the  title  having 


passed  out  of  the  plaintiiF.  In  answer  to  him,  it  is  suflS- 
GfLEs  cient  to  shew,  as  here,  a  valid  commission;  for  upon  that 
Smith.  commission  it  must  be  presumed  that  there  has  been  an 
assignment  to  some  one,  and  it  is  quite  immaterial  whether 
the  property  has  passed  to  the  defendant  in  the  suit,  or  to 
some  one  else.  [Parke,  B. — ^Is  the  title  gone  out  of  the 
bankrupt  before  assignment?]  It  is  difficult  to  say  it  is 
gone,  and  yet  it  is  difficult  to  say  that  it  remains.  The  Court 
will  presume  that  the  usual  course  of  proceeding  has  been 
pursued,  and  that  an  assignment  has  been  executed.  [Parke, 
B. — ^An  aiBsignment  to  any  one  would  certainly  be  an 
answer  to  the  action.]  The  evidence  of  admission  on  the 
part  of  the  plaintiff  was  also  sufficient  to  dispense  with 
the  necessity  of  proving  the  assignment  as  against  htm.  It 
appeared  that  he  had  received  an  allowance  from  the 
assignee,  for  which  he  had  given  receipts;  and  although 
that  transaction  might  not  prevent  him  from  afterwards 
disputing  his  bankruptcy,  yet,  if  he  so  far  dealt  with  and 
recognised  the  defendant  in  his  character  of  assignee,  he 
has  raised,  as  against  himself,  a  primd  facte  title  in  the  de- 
fendant (a).  The  proof  of  the  proceedings  in  the  Court 
of  Review  was  offered  on  the  same  principle*  [Parke, 
B. — ^The  assignment  was  not  in  discussion  in  the  Court  of 
Review;  the  question  there  was,  whether  the  adjudication 
could  be  supported.]  The  defendant  appeared  in  that 
Court  as  assignee,  and  the  plaintiff  litigated  the  matter 
with  him*  there  as  such.  The  plaintiff  did  not  say,  that^ 
supposing  himself  to  be  a  bankrupt,  the  defendant  was  not 
his  assignee;  on  the  contrary,  he  admitted  him  to  besucb, 
but  he  said  that  the  commissioners  had  erred  in  adjudging 
him  to  be  a  bankrupt.     The  only  case  which  can  be  cited 


(a>  As  to  the  admisaions  by  a  also  EsparU  Davy,  1  Moot.  &  A. 
bankrupt  of  the  title  of  his  as-  297>  as  to  the  acquiesceaoe  of  a 
Hfnees,videante,  p.  436,  n.   See     bankrupt  under  a  fiat. 
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on  the  oth^  side  as  parallel  with  the  present  case  is  that  ^^^-^f  ^'^«*» 
of  an  unstamped  instrument.    It  may  be  admitted,  that     ^    \r     ^ 
the  Court  will  be  bound  by  an  analogy  derived  from  the        Oiles 
stamp  laws.     But  no  one  can  fail  to  perceive  that  the  de-        smith. 
dsions  upon  the  Stamp  Acts  have  proceeded  upon  reasons 
which  do  not  exist  here.     If  parties  should  be  permitted 
to  give  other  evidence  of  instruments  which  have  been 
destroyed  before  they  have  been  stamped,  it  would  ob- 
viously lead  to  perpetual  frauds  upon  the  revenue.    Many 
instruments  are  required  to  bear  the  stamp  at  the  time  of  exe- 
cution; but  an  assignment  under  the  bankrupt  law  is  good 
without  being  entered  of  record,  and  may  be  so  entered  at 
any  time  previously  to  its  being  produced  in  evidence.  The 
case  of  instruments  which  may  be  stamped,  upbn  payment 
of  a  penalty,  after  execution,  is  wholly  different  frotn  this. 
If  an  agreement  be  executed,  and  then  lost  or  destroyed, 
the  parties  may  execute  a  fresh  agreement,  and  procure  it 
to  be  stiimped ;  but,  in  the  case  of  an  assignment,  if  lo&t 
before  being  entered  of  record,  no  fresh  assignment  can  be 
made,  the  subject  matter  of  it  having  already  passed  out  of 
the  assignor,  and  nothing  woiild  remain  upon  which  the 
fresh  deed  could  operate.     There  would  be  no  method, 
therefore,  of  repairing  the  loss.     [Aldersonf  B. — The  as- 
signment itself  was  valid,  without  any  entry  of  record. 
Parie,  B. — The  entering  it  of  record  is  only  a  preliminary 
to  the  production  of  the  deed  iri  evidence.]    The  object 
of  the  96th  section,  originally,  was  to  make  a  copy  of  the 
inrolled  deed  evidence,  without  calling  the  subscribing 
witness,  but  by  some  means  that  object  has  been  defeated, 
and  the  public  are  now  burthened  with  the  expense  of  an 
useless  inrolroent.  [Alderson,  B. — The  words  of  the  Stamp 
Act,  with  regard  to  the  effect  of  the  want  of  a  stamp,  diflfbr 
from  those  used  in  the  Bankrupt  Act  with  regard  to  the  want 
of  the  deed  being  entered  of  record.     In  the  Stamp  Act 
the  words  are,  that  the  unstamped  instrument  shall  not  be 

VOL.  I.  II  c.  M.  R. 
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^<^*-  ^^«»  admitted  in  any  Court  to  be  good,  useful,  or  available  (a). 
That  18  much  stronger  than  a  mere  exclusion  from  being 
given  in  evidence. 

F.  Lee,  conird. — The  defendants  did  not  shew  that  the 
property  had  ever  passed  out  of  the  bankrupt.  In  order 
to  do  so,  it  was  necessary  to  prove  the  assignment,  and 
they  could  not  give  any  evidence  of  it  without  shewing  that 
it  had  been  duly  entered  of  record.  The  words  of  the 
96th  section  of  the  Bankrupt  Act  are  very  strict,  **  that 
no  such  instrument  shall  be  received  as  evidence  in  any 
Court  of  law  or  equity  unless  the  same  shall  have  been 
first  entered  of  record."  If  the  original  assignment  itself 
had  been  produced  at  the  trial,  instead  of  the  secondary 
evidence  of  its  contents,  it  would  not  have  been  admissi- 
ble ;  how,  then,  can  a  copy  of  it  be  received  ?  The  cases 
with  regard  to  the  inadmissibility  of  unstamped  documents 
are  analogous  to  the  present.  [Alderson,  B. — ^There  is 
this  distinction  besides  that  already  noticed,  that,  in  the 
case  of  unstamped  documents,  it  does  not  appear  whether 
or  not  they  will  be  permitted  to  be  stamped.  In  Rippiner 
V.  Wright  (6),  the  Court  observe,  **  It  is  not  possible 
now  to  say  whether  or  not  the  commissioners  of  stamps, 
in  the  exercise  of  their  discretion,  would  have  permitted 
this  agreement,  if  it  had  remained  in  existence,  to  be 
stamped  on  payment  of  the  penalty."]  There  was  no  evi- 
dence of  such  admissions  made  by  the  plaintiff  as  were 
sufficient  to  bar  him  from  maintaining  this  action.  He 
never  acknowledged  the  title  of  the  defendants.  [Parke, 
B. — If  he  transacted  business  with  any  person  as  assignee* 
that  would  shew  the  title  out  of  him.  But  there  does  not 
appear  to  have  been  evidence  of  his  transacting  with  any 
person  in  the  character  of  assignee.  If  such  evidence 
had  been  given,  the  defendants  would  have  relied  upon  It 


(a)  6  Will.  3,  c.  1,8. 11. 


(6)  2B.  &A.47S. 
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and  stopped  short.]     The  proof  of  the  proceedings  in  the  s^ch,  of  pum. 

Court  of  Review  is  in  favour  of  the  plaintiffs.     There,  so 

far  from  admitting  the  title  of  the  defendants,  the  prayer 

of  the  petition  was,  that  the  commission  should  be  annulled 

and  superseded. 

Cur.  adv.  vulL 

Parke,  B,,  now  delivered  the  judgment  of  the  Court 
— This  was  an  action  of  trover,  brought  by  the  plaintiff 
against  the  defendant,  for  seizing  and  selling  the  plaintiff's 
goods.  The  defence  was,  that  a  commission  of  bank- 
mptcy  duly  issued  against  the  plaintiff,  and  that  the  de- 
fendant was  the  assignee  under  that  commission.  Upon 
the  trial  before  roe  at  Guildhall,  the  trading  of  the  plain- 
tiff was  admitted,  and  the  act  of  bankruptcy  and  petition- 
ing creditor's  debt  proved  to  the  satisfaction  of  the  jury ; 
the  commission  duly  recorded  was  produced,  but  the  as- 
signment from  the  commissioners  to  the  assignee  was  not. 
It  was  proved  that  a  sufficient  search  had  been  made  for 
this  document  without  success,  to  let  in  parol  evidence  of 
its  contents,  (supposing  such  evidence  to  be  ^admissible), 
and  sufficient  secondary  evidence  of  the  contents  was 
given;  but  it  also  appeared  that  the  assignment  never  was 
entered  of  record,  pursuant  to  the  statute  6  Geo.  4,  c.  16, 
s.  96;  and  it  was  objected  by  the  learned  counsel  for  the 
plaintiff  that  secondary  evidence  of  the  assignment  was 
inadmissible.  I  directed  a  verdict  for  the  defendant,  with 
liberty  to  the  plaintiff  to  move  to  enter  a  verdict  for  the 
value  of  the  goods  seized  and  sold  by  the  defendant;  and, 
a  rule  nut  having  been  granted  early  in  the  term,  cause 
was  shewn  on  Friday  last. 

Three  points  were  made  on  the  argument  for  the  de- 
fendant : — 

1st,  That  the  commission  and  the  requisites  to  sup- 
port it  having  been  proved,  it  was  unnecessary  for  the 
defendant  to  give  any  evidence  that  he  or  any  one  else 

was  the  assignee,  though  he  must  have  done  so,  if  he  had 

II  2 
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^*»*«  g^J*^«»  been  suing  as  plaintiff,  to  recover  the  debts  or  effects  of 
the  bankrupt. 

Sndlj,  That  there  was  primd  facie  evidence  of  the  de- 
fendant's title  as  assignee  as  against  the  plaintiff,  without 
referring  to  the  proof  of  the  loss  of  the  assignment,  and  of 
its  contents,  which  might  therefore  be  rejected  altogether. 

And,  Srdly,  It  was  insisted,  that,  if  the  defendant  was 
obliged  to  rely  on  the  proof  last  mentioned,  such  proof 
was  legally  admissible,  though  the  assignment  never  bad 
been  recorded. 

We  have  no  doubt  but  that  it  was  incumbent  on  the 
defendant  to  prove,  not  only  that  a  commission  duly  issued 
against  the  plaintiff,  including  the  trading,  petitioning 
creditor's  debt,  and  act  of  bankruptcy,  but  that  the  pro- 
perty in  the  goods  in  question  was  devested  from  the  bank- 
^rupt  by  an  assignment  by  the  conunissioners  to  some  per- 
son (a).  We  also  think,  upon  referring  to  the  notes  of  the 
trial,  and  the  documents  adduced^  that  there  was  no  evi- 
dence of  the  plaintiff's  admission  of  the  defendant's  char- 
acter, or  that  of  any  one  else  as  assignee,  so  as  to  raise 
the  question  whether  this  would  supersede  the  necesdty 
of  proving  the  assignment  itself;  and,  therefore,  the  only 
question  for  our  consideration  is,  whether  the  assignment 
was  duly  proved.  The  objection  on  the  part  of  the  plain- 
tiff iS|  that  the  96  sect,  of  the  6  Geo.  4,  c.  16,  provides, 
that  no  assignment  of  the  personal  estate  of  the  bankrupt 
shall  be  received  as  evidence  in  any  Court  of  law  or  equity 
unless  the  same  shall  have  been  first  entered  of  record,  as 
directed  by  the  95th  sect.  And  it  was  arguedj  that,  unless 
the  assignment  had  been  so  recorded,  no  evidence  was 
admissible  to  prove  it,  an  objection  which  would  go  to  the 
extent  of  excluding  not  secondary  evidence  merely,  but 


{a)  As  to  the  passing  of  the  593;  Warner  v.  Barher,  8  Taunt, 

property  out  of  the  bankrapt  see  1 76 ;  Bratsey  v. Dawson^  2  Str.  978 ; 

Tumery.Richardsony  7  E%6t,  33^;  Laroche  v,  Wakemanf  Peake,    N. 

Copeland  ▼.  Stephens,  1  B.  &  A.  P.  C.  140. 
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any  other  proof  of  the  title  of  the  agBignee,  short  of  some  X*eh,  of  PUat, 
conchsive  admissiDn  of  it  by  the  opposite  party.    In  sup-     ^         '   ^ 
port  of  this  objection^  the  several  decisions  on  the  stamp        Gilei 
acts,  by  which  it  was  held,  that,  if  an  instrument  requiring        skith. 
a  stamp  bad  been  lost  or  destroyed  before  it  was  stamped, 
no  parol  evidence  could  be  given  of  its  contents,  were 
referred  to  as  analogous  to  the  present  case.    But  we 
are  of  opinicHi,  that  there  is  a  material  dbtinction  be* 
tween  the  clause  in  question  and  the  provisions  of  the 
stamp  laws,  the  first  of  which  is  found  in  the   statute 
5  Will.  3,  c.  21,  s.  11,  and  which  is  repeated  with  some 
variations,  not  important  to  the  present  question,  in  several 
subsequent  statutes*      That  section  enacts,    "  that  no 
record,  deed,  instrument,  or  writing,  shall  be  pleaded  or 
given  in  evidence  in  any  Court,  or  ctdtnitied  in  any  Court 
to  be  goodf  useful,  or  available  in  law  or  in  equity ^  until 
the  vellum,  parchment,  or  paper,  &c.,  on  which  such  deed, 
trust,  or  writing  shall  be  written  or  made,  shall  be  marked 
or  stamped  with  a  lawful  mark  or  stamp." .  Under  such  a 
provisimi,  there  could  be  no  doubt  that  an  instrument  which 
was  lost  or  destroyed  without  being  stamped  could  not  be 
held  to  be  valid  or  available,  for  the  words  of  the  clause 
are  express  and  positive,  that  it  should  not ;  and  if  the  in-* 
strument,  whether  of  contract  or  conveyance,  was  inoper-. 
ative,  parol  evidence  of  its  contents  was  useless.     But  in 
the  96th  section  of  the  Bankrupt  Act,  there  are  no  such 
words ;  on  the  contrary,  it  is  quite  clear  that  the  assign- 
ment did  operate  to  transfer  the  property  from  the  bank- 
rupt from  the  moment  of  its  execution ;  and  there  is  no 
expression  from  which  it  is  possible  to  collect  the  intention 
of  the  legislature,  that  a  default  in  entering  the  assignment 
of  record  should  deprive  it  of  legal  validity  ;  and  it  seems 
absurd  to  impute  such  an  intention,  when  it  is  considered 
that  the  effect  would  be  to  revest  the  property  in  the 
bankrupt ;  and  if  it  be  said,  that  although  the  inatrument 
is  not  by  default   of  inrolment  rendered  absolutely  in- 
valid, yet  that  there  can  be  no  evidence  of  it  given  by  the 
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^'^\qu^"'  *88ig"6e,  the  result  would  be  that  the  property  would 
\^.^^^J.^  continue  in  him,  without  the  power  of  disposing  of  the 
Giles  goods,  or  recovering  them  from  a  wrong-doer,  in  all  cases 
Smith.  in  which  the  instrument  should  hare  been  destroyed  or 
entirely  lost.  The  Court  would  be  very  reluctant  to  adopt 
such  a  construction  of  a  clause  evidently  intended  for  the 
benefit  of  the  creditors,  either  by  preserving  evidence  of 
the  title  of  the  assignee,  and  making  it  more  secure,  or 
perhaps  affording  a  more  easy  mode  of  proving  it,  though 
the  latter  object,  if  it  existed,  has  been  defeated  by  a 
decision  of  this  Court  in  the  case  of  GommersaU  v. 
Serle{a).  We  do  not,  however,  feel  any  difficulty  in 
saying,  that  the  words  of  the  section  in  question  require 
no  such  construction ;  and  that  they  mean  only  that  the 
assignment  iiselff  if  offered  in  evidence,  shall  not  be  re- 
ceived, unless  it  shall  have  been  first  entered  of  record; 
but  that  any  other  legal  evidence  is  admissible.  If,  there- 
fore, the  assignment  is  capable  of  being  produced,  it  must 
be  given  in  evidence,  and  must  first  be  recorded ;  but,  if  it 
is  not  capable  of  being  produced,  its  contents  may  be 
proved  by  secondary  evidence.  The  construction  insisted 
upon  by  the  plaintiff  would  be  productive  of  most  mi»* 
chievous  consequences,  and  would  leave  it  in  the  power  of 
fraudulent  or  negligent  assignees  to  defeat  the  interests  of 
creditors,  by  destroying  or  losing  the  commission  or  as- 
signment. 

We  think,  for  these  reasons,  that  the  evidence  was  pro- 
perly received,  and  that  the  rule  to  enter  a  verdict  for  the 
plaintiff  must  be  discharged. 

Rule  discharged  (b). 

(a)  2Y.&Jer.5.  In  which  case  without  such  proof.     2\teker  v. 

it  was  held,  that  the  enteriDg  the  Barrow,  M.  &  M.  139.    See  I 

assignment  of  record  pursuant  to  Chitty  Coll.  St.  110,  n. 
the  6  G.  4,  c.  16,  s.  96,  does  nut  (6)  See  stat.  2  &  3  W.  4,  c 

dispense  with  the  proof  of  its  eze-  114,  as  to  entering  proceedings  of 

cution.    But  Lord  Tenterden  re-  record  in    the  Court  of  Bank- 

cdved  evidence  of  the  assignment  ruptcy. 
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Bxch.  of  Pleas, 
1834. 

Sloman  v.  Cox.  ^ 

jtsSUMPSIT  uponiyivo  bills  of  exchange.— The  first  The  holder  of  a 
bill,  dated  the  16th  March^  1833,  and  payable  three  months  which  had  been 
after  date,  for  the  sum  of  18/.,  was  drawn  by  the  defen-  f  jj^ed^to'tfke 
dant  upon  and  accepted  by  a  person  named  Jones^  and  in-  &/.  in  cash  and 

-  _  _  ,   .     ._      JL.  ,  .  .11      1         1    1      /^/v  f     another  bill  for 

dorsed  to  the  plaintiff.     The  second  bill,  dated  the  ^th   loi  from  the 
of  June,  and  payable  two  months  after  date,  was  also  drawer  acalrd- 
drawD  by  the  defendant  upon  and  accepted  by  Jones,  and  ^"g*^  drew  an- 
indorsed  to  the  plaintiff*.    At  the  trial,  before  Lord  Lynd-^  the  «anie  ac- 
Jntrtty  C.B.,  at  the  last  Sittings  for  Middlesex,  it  appeared  amount^  while 
that  the  first  bill  having  been  dishonoured,  the  plaintiff  [jj^'/ri'^r^'ihe 
agreed  to  take  8/.  in  cash,  and  another  bill  for  10/.,  and  acceptor,  with- 
accordingly  the  second  bill  was  drawn  and  indorsed  to  the  ledge  of  the 
plaintiff,  and  the  bill  for  18/.  was  given  up  to  the  acceptor.  Je^tti  a^^^t- 
After  the  acceptance  of  the  second  bill,  and  before  it  be-  ^J*??'^*  ***"•"" 

^  Held,  that  the 

came  due,  Jones,  the  acceptor,  without  the  concurrence  of  latter  bill  being 
the  defendant,  but  while  the  bill  was  in  his  hands,  altered  first  was  not  dis- 
the  date  of  the  bill  from  the  «Oth  ot  June  to  the  24th.  jJ^.^S^'iater 
The  bill  for  18/.  was  subsequently  obtained  by  the  plain-  was  liable  upon 
tiff  from  the  acceptor.     The  jury  found  that  the  bill  of  the 
dOth  June  had  been  altered  without  any  fraudulent  inten- 
tion.    A  verdict  was  found  for  the  plaintiff  upon  the  count 
on  the  first  bill,  and  the  learned  Judge  gave  the  defen- 
dant leave  to  move  to  enter  a  nonsuit.     A  rule  having  ac- 
cordingly been  obtained  by  R.  V.  Richards — 

Plait  now  shewed  cause. — ^The  first  bill  having  been  dis- 
honoured, the  plaintiff  claimed  the  amount  from  the  defen- 
dant, the  drawer ;  but  an  agreement  was  entered  into  that 
the  defendant  should  not  be  sued  upon  that  bill  on  condi- 
tion of  his  paying  8/L  and  gklng  another  bill  for  the  resi- 
due. Another  bill  meant  another  good  bill ;  but  the  de- 
fendant gave  the  plaintiff  only  a  piece  of  waste  paper. 
The  bill  had  been  vitiated  by  the  alteration;  and  it  is  quite 
immaterial  whether  that  alteration  was  or  was  not  made 
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Exch.  of  Pleas,  with  the  concurrence  of  the  defendant.  He  was  bound  to 
give  a  good  bill,  and  has  not  done  so  ;  and  the  condition 
upon  which  the  former  bill  was  given  up  not  having  been 
performed,  the  plaintiff  is  remitted  to  his  right  to  sue  upon 
that  bill,  and  the  verdict  is  correct. 

It.  F.  Richards  and  Ball,  contrh. — The  jury  have  found 
that  Cox,  the  defendant,  was  no  party  to  the  alteration. 
He,  therefore,  has  done  all  that,  according  to  hb  en- 
gagement with  the  plaintiff,  he  was  bound  to  do.  He 
has  drawn  a  valid  bill,  which  he  delivered  over  to  Janes, 
the  acceptor,  who  acted  as  agent  for  both  parties, 
and  this  must  be  regarded  as  a  delivery  to  the  plaintiff. 
It  was  the  duty  of  the  plaintiff  to  see  that  he  got  an  unal- 
tered bill.  The  defendant  himself  was  injured  by  the  al- 
teration; for,  instead  of  receiving  notice  on  the  23rd  Jwne^ 
he  would  not,  according  to  the  altered  bill,  receive  it  until 
the  STth. 

Parke,  B. — The  question  in  this  case  is  a  simple  one. 
The  defendant  is  liable  to  the  plaintiff  as  the  drawer  of  a 
bill  for  18/.  Being  sued  upon  that  bill,  he  shews,  in  order 
to  prove  payment,  that,  in  consequence  of  an  agreement 
with  the  plaintiff,  he  gave  him  8/.  in  cash  and  a  bill  for 
the  remainder.  That  bill  turns  out  to  be,  in  fact,  of  no 
value,  having  been  vitiated  by  an  alteration.  The  defen- 
dant, therefore,  not  being  liable  on  the  second  bill,  still 
remains  liable  upon  the  first. 

Aldbrson,  B. — The  case  resembles  that  of  a  bill  given 
and  subsequently  dishonoured,  which  is  no  payment.  The 
plaintiff  was  entitled  to  repossess  himself  of  the  former 
bill,  upon  which  he  still  retauied  his  right  to  sue. 

The  rest  of  the  Court  concurred. 

Rule  discharged. 
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£KdL  nf  Pkat, 
1834. 

Phipson  v.  Harvett.  ' 

JL  HIS  action  was  brought  to  recover  back  $^e  suqn  of  where  toils  ve 
9d.f  being  the  amouqt  of  a  certain  toll  demanded  by  and  ^m  pusing^'' 
paid  to  the  defendant  by  the  plamtiff  at  the  turnpike  gate  ^^^nS'S?**' 
at  a  place  called  the  Five  fVays,  in  the  county  of  War"  >ct  of  Pariia- 

ment  exempts 

wici,  the  liability  to  pay  such  toll  being  at  the  time  dis*  and  prohibits 
puted  by  the  plaintiff,  and  the  payment  being  made  under  such^'i^l^from 
protest  The  defendant  was  lessee  of  the  tolls,  and  as  such  ^Pf'"^*^^/" 
was  entitled  to  receive  the  toll  demanded*  if  the  same  it,  and  imposes 

111  11  1-1  T»  n-T*^®  liability  on 

were  legally  payable  at  the  said  gate.    By  an  act  of  Par-  others  but  u 
liament  passed  in  the  68  Gee.  3,  intituled  "  An  Act  for  fJSj"^''ytoU^^ 
repairing  the  road  from  Blakedoum  Poolf  in  the  parish  of  «uch  portion  sdii 

/  ®  »         •»       r        »-         continues  for  the 

Hagley,  and  county  of  Worcester,  to  Birmingham^  in  the  purposes  of 
county  of  Warwick,**  after  reciting  three  prior  acts  for  re-  ^ the  turnpike 
pairing  the  same  road,  and  that  the  trustees  had  from  '^'^ 
time  to  time  improved  and  repaired  the  same  rond^  and 
had  borrowed  on  the  credit  of  the  tolls  authorized  to  be 
taken  on  the  said  road  divers  sums  of  money,  which  were 
still  due  and  owing,  with  an  ^rr^ar  of  interest,  and  which 
could  not  be  paid  off,  nor  could  the  said  ro^d  be  effec- 
tually amended,  varied,  improved,  and  kept  in  repair  unless 
some  of  the  powers  of  the  said  acts  were  altered  and  en- 
larged, and  the  tolls  increased,  and  that  it  was  desirable 
that  the  said  powers  should  be  contained  in  one  act ;  it 
18  enacted,  that  the  said  act  and  the  term  and  tolls  thereby 
granted  should  be  liable  to  the  payment  of  all  tbe  monies 
which  had  been  borrowed  or  were  due  and  owing  on  the 
credit  of  the  tolls,  and  of  all  the  interest  due  and  to  grow 
due  thereon,  as  fully  and  effectually  as  if  such  iqioney  had 
been  borrowed  or  become  due  and  owing  on  the  credit  of 
the  tolls  granted  by  the  said  act.  And  it  is  further  enacted, 
that  certain  persons  therein  named  should  be  and  were 
thereby  appointed  '^  trustees  for  repairing,  altering,  va- 
rying, widening,  and  improviog  the  road  leading  from 
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Egeh.  rf  Pka$,  Blackdown  Pool,  in  the  parish  o(  Hagley,  in  the  county  of 
Worcester,  to  the  Cross  Hands,  near  to  HoUoway  Head, 
and  from  thence  to  the  top  of  Smattbroke  Street,  and  from- 
the  Five  Ways,  in  the  parish  of  Edgbaston,  to  Easy  Row, 
in  Birmingham,  and  for  otherwise  putting  the  said  act 
into  execution.*'  And  it  is  further  enacted,  that  the  said 
trustees  might  and  they  are  thereby  authorized  to  con- 
tinue all  or  any  of  the  toll-gates  and  toll-houses  which 
had  been  erected  in,  upon,  or  across  any  part  of  the  said 
road  by  virtue  of  the  said  acts,  and  should  and  might 
erect  or  cause  to  be  erected  such  and  so  many  other  toll- 
gates  and  toll-houses  in,  upon,  or  across  any  part  of  the 
said  road  by  this  act  directed  to  be  widened,  varied,  im- 
proved, or  kept  in  repair,  and  also  such  and  so  many 
toll-gates  and  toll-houses  by  the  sides  of  the  said  road> 
and  in,  upon,  and  across  any  street,  lane,  or  bye-way  that 
did  or  should  lead  into  or  out  of  the  same,  as  they,  the 
said  trustees,  should  think  proper  or  expedient,  subject 
to  such  restrictions  and  directions  as  are  thereinafter  men- 
tioned, and  to  provide  the  said  toll-houses  with  a  garden 
and  proper  conveniences ;  provided,  nevertheless,  that  no 
toll-gate  shall  be  erected  between  the  said  place  called  the 
Five  Ways  and  the  town  of  Birmingham.  It  is  further 
enacted,  that  it  should  be  lawful  for  the  said  trustees  and 
their  collectors  to  demand  and  take  the  tolls  and  dutiea 
therein  particularly  mentioned,  subject  to  the  restrictions 
thereinafter  contained,  at  the  toll-gates,  or  toll-bars,  or  side- 
bars, or  side-gates  already  erected  on  the  said  road  by  virtue 
of  the  acts  thereby  repealed,  and  which,  by  virtue  of  the 
now  reciting  act,  should  be  continued  or  erected  upon,  or 
across,  or  by  the  side  or  sides  of  the  said  road.  And 
after  directing  the  amount  of  the  tolls,  and  the  time  of 
payment,  and  limiting  the  number  of  tolls  to  be  taken  on 
each  day,  the  act  contains  a  section  declaring  certain  ex- 
emptions from  toll,  as  carriages  conveying  materials,  the 
king's  mails,  his  majesty's  troops,  persons  going  to  places 
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of  worship  or  attending  funerals,  &c.;  and  at  the  close  of  ^^^^^^* 
that  section  is  the  following  proviso,  "  Provided  always, 
that  no  tolls  shall  be  demanded  or  taken  for  any  horse, 
cattle,  or  other  beasts  which  shall  not  go  or  pass  more 
than  one  hundred  yards  on  the  said  road." 

In  pursuance  of  the  powers  of  the  above  act,  the  trus- 
tees continued  a  toll-gate  previously  erected  at  the  Five 
Ways^  in  the  parish  of  Edgbcuton,  and  within  about  two 
yards  of  the  boundary  line  between  that  parish  and  the 
town  of  Birmingham ;  and  until  the  passing  of  the  act  next 
hereinafter  mentioned  they  repaired  the  turnpike  road, 
not  only  from  Blakedawn  Pool  to  the  said  gate  at  the  Five 
fVdys,  but  also  from  the  said  gate  to  £a«y  Row^  in  the 
town  of  Birmingham^  one  of  the  termini  of  the  said  road. 
The  road  between  the  said  gate  and  Easy  Row  is  about 
three-quarters  of  a  mile  long.  By  an  act  of  9  Geo.  4,  inti- 
tuled ^^  An  Act  for  better  paving,  lighting,  watching, 
cleansing,  and  otherwise  improving  the  town  of  jBirmtiigf- 
ham,  in  the  county  of  Warwick,  and  for  regulating  the  po- 
lice and  markets  of  the  said  town,"  after  repealing  a  prior 
act  for  the  same  purposes,  certain  persons  therein  named 
are  appointed  commissioners  for  paving  and  repairing  the 
highways  of  Birmingham,  and  for  the  other  purposes 
mentioned  in  the  title  of  the  act ;  and  they  are  authorized 
and  directed  to  raise  money  to  carry  the  act  into  execu- 
tion by  rates  and  assessments  on  the  inhabitants  of  the 
town.  By  this  act  it  is  enacted,  that  it  should  not  be 
lawful  for  the  trustees  of  any  turnpike  road  to  repair  any 
part  of  such  road  which  should  lie  or  be  situate  within  the 
town  of  Birmingham,  but  so  much  and  such  part  of  every 
turnpike  road  as  should  be  situate  within  the  said  town 
should  from  thenceforth  be  made  and  maintained  by  the 
said  commissioners  thereby  appointed.  Since  the  passing 
of  the  last-mentioned  act,  the  trustees  of  the  Hagley  turn- 
pike road,  appointed  under  the  said  act  of  58  Geo.  3,  have 
ceased  to  repair  the  road  between  i\ie  Five  Ways BXiAEasy 


476  CAasa  in  the  exchequer, 

Bxeh.  of  PieoM,  Row  (being  aa  above  mentioned  about  three-quarters  of  a 
mile  long),  becauae  it  ia  in  the  town  of  Birmngham*  The 
commisaionera  of  the  Birmingham  Street  act,  9  Geo*  4, 
above  mentioned,  have  repaired  and  do  now  repair  the  aaid 
road  up  to  the  Five  WaySt  and  to  within  about  two  yards 
of  the  aaid  turnpike-gate.    At  the  time  of  paaaing  the  aaid 
laat-mentioned  act,  the  toUa  of  the  aaid  turnpike  road,  in- 
eluding  the  part  in  queation,  had  been  and  then  were 
leaaed  out  by  the  aaid  truateea;  and  the  moniea  which  had 
been  borrowed  or  become  due  and  owing  on  the  credit  of  the 
aaid  tolla,  aa  well  those  which  became  due  and  owing  under 
the  present  turnpike  act,  as  thoae  for  the  repayment  of 
which  the  new  tolla  granted  by  the  aaid  act  (58  Geo,  S) 
were  made  aubject  and  Uable,  were  not,  nor  are  they  yet 
paid  off.    The  sum  of  7000/.  waa  then  and  atill  ia  due  cm 
the  credit  of  the  tolla.  Part  of  the  aaid  7000/.  waa  expended 
in  the  purchnae  of  land  which  waa  wanted  and  used  for  the 
purpose  of  widening  that  part  of  the  aaid  road  which  Ilea 
within  the  limits  of  the  town  of  Birmingham;  and  the 
trusteea  are  now  further  liable  to  the  annual  payment  of 
\\L  1&.  Scf.y  which  aum  waa  awarded  to  be  paid  annually 
by  the  said  truateea  to  one  Robert  Samuel  Sheff  or  his  re- 
presentatives during  the  continuance  of  a  certain  building 
lease  then  held  by  the  said  Robert  Samuel  Sketf,  aa  a  conn 
penaation  for  hia  interest  as  leaaee  in  certain  building  land 
also  required  and  taken  for  widening  the  aame  part  of  the 
road  between  the  Five  Ways  gate  and  Easy  Row.  If  the 
tolla  now  paid  at  the  Five  Ways  toll*gate,  by  persons  claim- 
ing  exemption  under  the  said  act  of  9  Geo*  4  were  taken 
away,  the  tolls  received  on  the  said  turnpike  road  would 
be  materially  diminished,  and  the  aecuritiea  of  peraons  to 
whom  money  ia  owing  on  the  credit  of  the  aaid  tolla  would 
be  proportionably  afiected.    The  plaintiff  ia  owner  and 
occupier  of  milla  and  other  premises  in  Birmingham^  and 
as  svch  is  assessed  to  the  paving  rate  made  in  pursu* 
ance  of  the  statute  9  Geo.  4,  which  forms  the  fund  out  of 
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which  the  highways  in  the  town  and  parish  of  Binning*  Bs^.  rf  Pka*, 

ham  are  now  repaired.    He  resides  in  the  parish  of  Edg-- 

iastam,  and  pays  rates  for  the  repair  of  the  highways  in 

that  parish.     On  the  occasion  in  question^  he  was  tra* 

veiling  in  his  carriage  drawn  by  two  horses  from  his  place 

of  residence  to  his  mills.    In  so  doing  be  came  along  a 

road    (not    a    turnpike    road),  in    the  parish  of  Edg* 

basioHt  and  entered  the  Hagley  turnpike  road  about 

thirty  yards  from  the  said  turnpike-»gate  at  the  FtV^FFayt. 

He  passed  over  the  said  thirty  yards  of  rond  to  and 

through  the  said  gate,  and  then  entered  upon  the  teid 

road  leading  from  the  gate  to  Ea$y  RoUf^  which   was 

heretofore  repaired  by  the  trustees  of  the  Hagley  Road 

act,  but  now  by  the  commissioners  of  the  Birmingham 

Street  act,  so  that  he  passed  over  more  than  one  hundred 

yards  of  the  said  turnpike  road,  taking  into  consideration 

that  part  of  it  which  is  now  repaired  by  the  Birmingham 

commissioners,  but  over  less  than  one  hundred  yards  of 

that  ptrt  which  is  now  repaired  out  of  the  turnpike  trust 

ftind.    The  question  for  the  consideration  of  the  Court 

is,  whether  the  said  toll  so  paid  by  the  plaintiff  was  legally 

demandable ;  if  the  Court  should  be  of  opinion  that  it 

was  not,  then  the  verdict  to  be  entered  for  the  plaintiff; 

but  if  the  Court  should  be  of  opinion  that  it  was,  then 

the  verdict  to  be  entered  for  the  defendant. 

Hills  for  the  plaintiff.— Toll  is  no  longer  payable  for 
passing  over  that  portion  of  the  road  which  by  the  act 
of  9  Geo.  4,  (the  Birmingham  Improvement  Act),  is  with- 
drawn from  the  operation  of  the  statute  of  58  Oeo.  S. 
The  latter  act  included  the  whole  road  from  Blakedown 
Pool  to  Easy  Row,  in  the  parish  of  Birmingham;  and  the 
object  of  the  act  is  stated  to  be  the  more  effectually  re- 
pairing, widening,  altering,  improving,  and  keeping  in  re- 
pab  that  road.     By  the  Birmingham  Improvelheht  Act, 
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Egeh.j^Pkat,  fiucb  part  of  every  turnpike  road  as  shall  be  situate  within 
the  town  of  Birmingham  shall  be  thenceforth  made  and 
maintained  by  the  commissioners  appointed  under  that  act ; 
but  this  statute  does  not  simply  transfer  the  burthen  of 
repairing  this  portion  of  the  road  to  the  commissioners^  it 
goes  further,  and  enacts  that  it  shall  not  be  lawful  for  the 
trustees  of  any  turnpike  road  to  repair  any  part  of  such 
roads  as  lie  or  be  situate  within  the  town  of  Birmingham. 
The  latter  provision  distinguishes  this  case  from  Butsey 
V.  Storey  (a)  and  Pope  v.  Langtoorthy  (6).  In  the  former 
of  those  cases  it  was  urged  that  the  toll  ought  not  to  be 
demanded  by  the  trustees  of  the  road  for  passing  over  a 
portion  of  the  road  (adjacent  to  a  bridge  which  was  repair- 
ed by  the  county),  and  tbiftt  they  would  violate  their  duty 
in  making  such  repairs  themselves.  Upon  this  objection 
Parke,  J.,  observed,  *'  It  is  true  they  are  not  likely  to  be 
called  upon  to  do  so,  because  the  county  is  in  general 
provided  with  an  ample  fund  to  fulfil  its  obligations  to  repair 
completely  and  effectually ;  but  if  the  reverse  should  happen 
to  be  the  case,  and  the  public  exigency  should  require  it,  we 
do  not  know  that  the  trustees  might  not  expend  money  in 
repairingthis  part  of  the  road."  In  this  case  the  trustees  are 
absolutely  forbidden  to  do  so;  and  then  the  question  arises 
whether,  where  it  is  impossible  that  the  tolls  can  be  ap- 
plied in  forwarding  the  objects  for  which  they  were  origi- 
nally imposed,  they  shall  still  continue  to  be  paid.  It  is 
one  of  the  highest  and  most  firmly  established  principles 
of  the  English  law,  that,  to  impose  a  burthen  upon  the 
public,  clear  and  unambiguous  language  must  be  used  (c). 
[Parke,  B. — There  is  no  doubt  with  regard  to  that  prin- 


(a)  4  B.  &  AdoL  98 ;  1  Ne?.  &  (c)  See  Leedt  and  Lherpool  Co- 
Man.  639,  S.  C.  nal  Comp,  t.  Hustler,  1  B.  &  C 

(b)  6  B.  &  Adol.  464;  1  Nev.  424;  2 D.  &  R.  566 
&M.647,S.C. 
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ciple.     In  this  case  the  toll  is  imposed  upon  the  public   ^^\^^^^* 
in  clear  and  unambiguous  language  by  the  act  of  the  58 
Geo.  3.]  The  words  of  that  act  are  unambiguous ;  but  the 
doubt  arises  upon  the  operation  of  the  subsequent  statute. 
The  legislature  in  imposing  the  toll,  in  this  as  in  other 
cases,  upon  creating  the  burthen,  has  given  a  correspond- 
ing benefit.     In  consideration  of  the  tolls  paid,  the  public 
had  a  right  to  have  the  road  maintained  and  repaired ;  and 
when  the  trustees  were  relieved  from  the  obligation  to 
repair,  it  cannot  be  supposed  that  it  was  intended  they 
should  retain  the  tolls  which  were  only  a  compensation 
for  repairs.   The  trustees  were  bound  to  repair  the  whole 
line  of  road  between  Blackdown  Pool  and  E(uy  Row,  and 
the  tolls  were  exactly  commensurate  with  the  extent  of 
that  road ;  but  if  the  construction  of  the  acts  contended 
for  by  the  defendant  be  correct,  they  will  be  entitled  to 
the  whole  tolls  for  the  repair  of  a  part  only,  and  the  public 
will  have  to  pay  twice  over  for  the  repairs  of  that  portion 
of  the  road  which  is  within  the  town  of  Birmingham. 
[Alderson,  B. — ^If  a  road  lead  to  a  ford,  and  again  from 
the  ford  on  the  other  side,  and  the  county  build  a  bridge, 
and  the  road  on  each  side  of  the  bridge  is  repaired  by  the 
county,  would  those  portions  cease  to  form  part  of  the 
road  for  the  purposes  of  toll?]     In  that  case  the  trustees 
might,  if  they  should  think  fit,  repair  the  portions  adjoin- 
ing the  bridge;  here  they  are  prohibited  from  repairing 
the  portion  of  the  road  within  the  town.     [Parke,  B. — 
The  question  is,  what  is  the  efiect  of  the  new  act,  whether 
it  withdraws  the  part  of  the  road  which  is  in  Birmingham 
altogether  from  the  jurisdiction  of  the  trustees,  or  whether 
it  merely  exonerates  them  from  making  repairs  ?  Alderson, 
B.— 4f  the  efiect  of  the  last  act  be  to  render  the  part  in 
question  no  longer  parcel  of  the  old  road,  then  the  plain- 
tiff did  not  go  over  one  hundred  yards  of  the  old  road.] 
Turnpike  tolls  are  in  the  nature  of  toll  thorough  at  com- 
mon law,  which  is  by  prescription,  and  requires  a  consi- 
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fireft.  0/  Pleas,  deration.    There  the  burthen  and  the  benefit  are  co-edual. 
1834.  . 

Applying  that  principle  to  the  present  csLse,  it  is  clear  that 

the  trui^tees  cannot  chum  toll  over  this  portion  of  the  road. 
lAldenon,  B< — ^The  question  is,  whether  you  travelled  one 
hundred  yards  on  the  sctid  road.  Bottand,  B. — ^It  must  be 
recollected  that  the  trustees  of  this  road  were  loaded  with 
a  very  heavy  debt.  Parke,  B.-^That  is  a  strong  argu- 
ment to  shew  that  the  legislature  did  not  intend  to  with- 
draw this  portion  of  the  road  from  the  old  road.]  The 
legislature  could  not  intend  that  the  public  should  be 
doubly  charged. 

Guest,  for  the  defendant. — ^It  is  said  that  the  principle 
upon  which  tolls  are  imposed  is,  that  they  are  the  consi- 
deration for  maintaining  and  repairing  the  road.  That  is 
not  correct.  Tolls  are  merely  an  auxiliary  fund.  The 
repairs  are  originally  an  obligation  upon  the  districts  in 
which  the  roads  lie.  "  It  is/*  says  Parke,  J.,  "  their  share 
of  the  public  burthen  which  those  districts  have  to  pay, 
and  which  is  imposed  for  the  general  benefit  of  the  com- 
munity; and  tolls  are  an  additional  tax  for  the  same  pur- 
pose" (a).  The  object  of  tolls  is  rather  the  improvement 
and  alteration  of  roads  than  their  repair.  They  are  in- 
tended likewise  as  a  security  to  those  persons  Htho  have 
lent  money  to  the  trustees;  arid,  in  the  present  case,  secu- 
rities to  the  amount  of  upwards  of  7000/.  have  been  given ; 
and  it  is  distinctly  stated  in  the  special  Case,  that,  if  this 
portion  of  the  road  is  to  be  exempted,  the  tolls  will  be 
materially  diminished,  and  the  securities  of  the  creditors 
prdportionably  affected.  Then  it  ia  urged  that  the  sub- 
ject will  be  doubly  taxed,  but  this  objedtion  would  apply 
to  all  cases ;  arid  if  a  paHsh,  or  township,  or  individual, 
wer^  bound  to  Repair  any  part  of  a  road,  such  portion 


(a)  Btasey  V.  Storey,  I  Nev.  &      ants  of  Leake,  2  Ner.  &  Man.  596. 
Man.  645;  and  see  R.  ?.  Inftabit^         (6)  3  Geo.  4,  c.  126,  s.  1 10. 
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would  not,  for  the  purposes  of  toll,  be  within  tlie  jurisdic-  EAeKrfPieas, 
tion  of  the  trustees.  It  is  possible,  that,  under  the  provi- 
sions of  the  General  Turnpike  Act  (a),  the  whole  burthen 
of  the  repairs  might  be  cast  upon  the  parish;  and  yet 
can  it  be  contended  that  the  tolls  would  wholly  cease?  In 
the  same  way  it  may  be  said,  that  the  inhabitants  of  every 
parish  in  which  statute  labour  is  performed  are  doubly 
taxed.  The  act  of  the  9  Geo.  4  was  not  passed  with  re- 
ference to  the  58  Geo.  3;  nor  was. it  intended  to  affect  the 
rights  of  the  trustees  under  the  58  Geo.  3,  or  of  the  persons 
claiming  under  them,  who  were  no  parties  to  it.  The  in- 
habitants of  Birmingham,  in  procuring  the  Improvement 
Act,  assumed  the  burthen  of  it  themselves,  and  cannot 
complain  of  the  hardship.  It  is  clear,  that  it  never  could 
have  been  the  intention  of  the  Legislature  to  deprive 
the  parties  who  had  advanced  money,  upon  the  security  of 
the  whole  tolls  of  the  turnpike  roads,  of  any  part  of  their 
security.  The  power  of  granting  such  securities  was  given 
by  the  9  Geo.  4f,  and,  at  the  time  of  the  passing  of  that  act, 
tolls  were  actually  leased.  The  rights  of  the  lessees  also 
would  thus  be  affected;  and  they  would  be  liable  to  an 
action  at  the  suit  of  every  person  from  whom  they  demand- 
ed and  obtained  the  toll,  abolished  by  an  act  of  Parliament 
of  which  they  had  never  beard.  If  the  Legislature  had  in- 
tended to  repeal  pro  ianio  the  58  Geo.  3,  it  would  have 
done  so  in  clear  and  unambiguous  language,  and  would 
not  have  left  that  repeal  to  be  gathered  from  an  obscure 
clause  in  a  local  act  of  Parliament.  It  is  a  general  rule, 
that  the  Legislature  is  careful  in  repealing  its  own  acts. 
The  maxim,  leges  posieriores  priores  abrogant,  is  never 
met  with  in  the  books  without  a  caution  as  to-  its  applica- 
tion. When  mentioned  by  Finer  (6),  there  is  appended  this 
note — **  This  is  a  true  rule;  but  repeals  by  implication  are 
things  disfavoured  by  the  law,  never  allowed  of  but  where 

(a)  3  Geo.  4,  c.  120.  {b)  Vin.  Abr.  Statutes,  132. 

VOL.  I.  K  K  C.  M.  R. 
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&<^^^rpiMw,  the  repugnancy  is  plain  and  unaroidable;  for  these  repeab 
carry  along  with  them  a  tacit  reflection  upon  the  legis* 
lators,  that  they  should  ignorantly  and  without  knowing  it 
make  one  act  repugnant  to  and  inconsistent  with  another." 
Here  there  is  no  repugnancy »  Certain  rights  given  to  the 
trustees  are  taken  away  in  order  to  accommodate  the  town 
commissioners.    This  cannot  affect  their  remaining  rights. 

Parke,  B.  (a). — ^I  am  of  opinion  that  the  defendant  in 
this  case  is  entitled  to  judgment.    This  is   an  action 
brought  by  the  plaintiff  to  recover  money  paid  by  him 
under  a  species  of  duress  for  toll;  and  the  question  iS| 
whether  he  is  bound  to  pay  such  tell  or  not.    The  loll,  in 
my  opinion,  wa*  payable.  The  first  statute,  upon  the  con- 
struction of  which  this  question  arises,  is  that  of  the  58 
Geo.  S,  which,  after  repealing  certain  former  acts,  consoli* 
dates  their  provisions,  and  imposes  tolls  as  an  auxiliary 
fund  for  keeping  the  road  in  repair.     The  tolls  under  that 
act  are  imposed  in  clear  and  unambiguous  language;  and 
there  is  no  doubt  that  the  plaintiff  was,  when  that  act  was 
passed,  bound  to  pay  those  tolls,  in  travelling  along  that 
road,  none  of  the  exemptions  being  applicable  to  him. 
The  whole  question  arises  upon  the  effect  of  the  subae* 
quent  act,  the  9  Oeo.  4,  for  the  improvement  of  the  town  of 
Birmingham.    That  statute  also  repeals  several  older  acts, 
and  re-enacts  their  provisions.     The  SSrd  section  provides 
'*  that  it  shall  not  be  lawful  for  the  trustees  of  any  turnpike 
road  to  repair  any  part  of  such  road  which  shall  be  or  be 
situated  within  the  said  town  of  Birmingham;  but  so  nmch 
and  such  part  of  every  turnpike  road  as  shall  be^siiyate  with- 
in the  said  town  shall  be  from  thenceforth  made  and  main* 
tained  by  the  said  commissioners."  The  question  is,  whether 
the  effect  of  this  clause  is  merely  to  impose  the  liability 
of  repairing  this  portion  of  the   road  upon   the 

(a)  Lord  Lyndhuni  was  sitting  in  equity. 
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missioners  under  the  Birmingham  ImproTement  Act,  or  Bxeh.  of  Pleat, 
whether  it  is  also  to  take  it  out  of  the  jurisdiction  of 
the  trustees  of  the  turnpike  road.  The  latter  is  the 
proposition  which  it  b  necessary  for  the  plaintiff  to  es- 
tablish. Looking  at  the  context  of  the  act,  it  does  not 
appear  to  have  been  the  intention  of  the  Legislature  to 
withdraw  this  part  of  the  road  from  the  jurisdiction  of  the 
trustees,  except  for  the  single  purpose  of  repairs.  By  pre- 
vious sections  of  the  Improvement  Act,  the  commissioners 
are  authorised  to  pave  the  several  streets  within  the  town 
o( Birmingham^  and  to  make  footways;  and  it  is  obvious, 
that,  io  prohibiting  the  trustees  of  the  turnpike  road  from 
interfering  in  the  repairs  of  any  streets'  within  the  town, 
the  object.of  the  Legislature  was  to  prevent  tlie  unifor- 
mity of  any  plan  which  might  be  adopted  by  the  com- 
missioners  for  paving  the  streets  o(  Birmingham  from  be- 
ing broken  in  upon.  The  intention  of  the  prohibitory 
clause  was  simply  to  prevent  the  two  classes  of  persons, 
the  trustees  and  the  commissioners,  from  interfering  with 
one  another.  Any  odier  construction  than  this  would 
work  a  serious  injury  to  those  persons  who  have  advanced 
pioney  on  the  security  of  the  tdls.  The  case  precisely 
resembles  that  of  Pope  v.  Langwarihy;  and  upon  the  au- 
thority of  that  case,  and  of  Bussey  v.  Stcret/f  and  for  the 
reasons  I  have  given,  I  am  of  opinion  that  the  defendant 
is  entitled  to  judgment 

BoLLAMB,  B. — I  might  perhaps  have  been  content 
with  expressing  my  concurrence  in  the  judgment  just  de- 
livered by  my  Brather  Parke;  but,  as  this  is  a  ease  of  some 
importance  to  the  public,  I  will  state  shortly  the  grounds 
of  my  opinion.  The  plaintiff  has  shewn  no  title  to  re- 
cover the  money  paid  by  him  as  toll.  The  act  of  the 
9  Geo.  4  in  precise  terms  does  not  touch  the  question  of 
tolls;  but  looking  at  that  act,  and  seeing  the  advantage 
which  the  town  of  Birmingham  receives  from  having  the 

K  K  2 
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^^\^^^^*  Streets  and  footpaths  there  repaired  and  maintained  ac- 
^^.^^J.^  cording  to  one  uniform  system,  and  under  one  body  of 
Phipson  managers,  there  is  fully  sufficient  to  explain  the  meaning 
Harvett.  of  the  Legislature  in  prohibiting  the  interference  of  the 
turnpike  trustees.  Nor  is  it  at  all  inconsistent  with  the 
provision  made  for  this  particular  object,  that  the  tolls 
imposed  by  the  58  Geo.  3  should  continue  to  be  piud. 
The  trustees  under  that  act  have  gone  to  great  expense, 
and  incurred  a  debt  of  upwards  of  7000/.  in  repairing  the 
road,  and  a  part  of  this  sum  has  been  expended  in  im- 
proving the  very  portion  of  the  road  in  question.  For 
these  tolls,  therefore,  the  inhabitants  of  Birmingham  and 
the  public  at  large  have  received  an  equivalent.  There 
is  nothing  unreasonable  in  the  limited  power  given  by  the 
.Improvement  Act  to  the  commissioners,  and  nothing  to 
take  away  the  title  of  the  trustees  of  the  turnpike  road  to 
the  tolls. 

Alderson,  B. — I  also  am  of  the  same  opinion;  and  I 
think  that  the  limited  construction  which  has  been  put 
upon  the  SSrd  section  of  the  Birmingham  Improvement 
Act  is  correct  Under  the  58  Geo.  S,  the  toll  was  clearly 
payable  by  the  plaintiff;  it  was  a  tax  imposed  in  distinct 
and  unambiguous  language.  Under  that  act,  the  part 
of  the  road  which  lies  within  the  town  of  Birmingham  was 
for  all  purposes  a  part  of  the  Hagley  turnpike  road.  The 
question  is,  whether  there  is  any  thing  in  the  subsequent 
act  to  interfere  with  the  payment  of  the  tax  thus  clearly 
and  distinctly  imposed  upon  the  public.  The  exemption 
now  claimed  is  not  on  behalf  of  the  people  of  Birmingham^ 
but  of  the  public  at  large;  and  is  there  any  thing  in  the 
act  of  9  Geo.  4  to  shew  that  the  Legislature  intended  to  ex- 
empt the  public  at  large  from  the  payment  of  these  tolls  ? 
No  reason  can  be  alleged  for  such  an  exemption,  nor 
does  the  Legislature  appear  to  have  had  it  in  contemplation. 
On  the  other  hand,  is  there  not  an  obvious  and  distinct 
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object  ID  the  clause  which  has  given  rise  to  the  present  ^ch.  of  PUat, 
question?  The  Legislature  deprived  the  trustees  of  the 
turnpike  road  of  their  jurisdiction  over  the  portion  which 
lies  within  the  town,  in  order  that  there  might  not  be  two 
clashing  jurisdictions.  That  is  the  reason  of  the  prohibi- 
tion; and  it  is  quite  consistent  with  that  reason  that  the 
tolls  should  continue  to  be  paid.  The  present  case  falls 
precisely  within  the  principle  of  the  two  decisions  which 
have  been  cited,  of  Bussey  v.  Storey  and  Pope  v.  Lang- 
worihy,  which  shew  that  a  mere  exoneration  of  the  trus* 
tees  from  repairing  a  portion  of  the  road  will  not  prevent 
that  portion  from  still  being  considered,  for  the  purposes 
of  tolly  a  part  of  the  road.  The  ISSrd  section  of  the  Im- 
provement Act  being  ezpldned,  the  case  falls  in  all  re- 
spects within  the  authority  of  the  cases  cited. 

Gurnet^  B. — I  am  of  the  same  opinion.  If  it  had  been 
the  intention  of  the  Legislature  that  the  act  of  9  Geo.  4 
should  withdraw  that  portion  of  the  road,  which  is  within 
the  town  of  Birmingham,  altogether  from  the  operation  of 
the  former  statute,  and  render  it  for  the  future  no  part 
whatever  of  the  turnpike  road,  that  intention  would  cer- 
tainly have  been  expressed,  and  would  not  have  been  left 
to  be  inferred  from  the  subsequent  statute.  To  any  such 
inference  a  full  answer  is  afforded  by  a  consideration  of 
the  injury  which  such  a  construction  would  work  to  those 
who  have  advanced  money  on  the  credit  of  the  turnpike 
tolls.    There  must,  therefore,  be — 

Judgment  for  the  defendant. 
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Etch,  of  PUat, 
1834. 
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Bradburt  and  Others,  Assignees  of  Peers  Leather, 
a  Bankrupt,  v.  Andbrton. 

^.and^.,credi-  ASSUMPSIT  in  One  set  of  counts  by  the  plaintiffs,  as 

who  had  coin-'^'  A^^gnees,  upofi  causes  of  action  accruing  before  tbe  bank- 

IIrt"o*f^bink-'*^  ruptcy  of  Leather,  viz.  for  goods  sold  and  delivered,  for 

ruptcy,  pressed  work  and  labour,  for  money  paid,  money  lent,  and  money 

ment,  when  he  bad  and  received,  for  interest,  and  upon  an  account  stated. 

a!u7ton^ctiid  Breach— Non-payment  to  the  bankrupt  before  his  bank- 

be  found.   The  ruptcy,  and  to  the  assignees  since.    In  another  set  of 

creditors  pro-  r     ./ »  ^     ^  o 

cured  the  de-  counts  the  plaintiffs  claimed  for  goods  sold  and  delivered 

whonTthey  ^Y  thtm  as  assignees,  for  interest  due  to  them,  and  on  an 

to^purchi^lh'e  ^^co""*  8**^  ^'^^^  ^^«™-  Plea— the  general  bsue,  with  a 

goods,  who  with  noticc  to  disputc  the  trading,  the  petitioning  creditor's 

trader  credited  debt,  and  the  act  of  bankruptcy.     On  the  trial,  before 

wunt!*^ln"  *""  G^w'^wey,  B.,  at  the  last  Assizes  for  the  county  of  Lancas- 

astumpMt  by  the  ler,  the  following  appeared  to  be  the  facts  of  the  case : — 

assignees  of  the 

trader  for  the  The  bankrupt  bcforc  his  bankruptcy  was  a  dealer  in  fus- 

go^s^it  mu  tians,  at  Newton,  in  Lancashire,  and,  in  the  month  of  De-^ 
held,  that,  if  the  cembcr,  1833,  was  indebted   to  certain  persons  named 

appropriation  of  '  * 

the  money  to  Mo8S  and  Haward  in  the  sum  of  1 10/.  lis.  On  tbe  ISth 
merely  in  con-  of  that  month,  Leather* s  affairs  being  embarrassed,  the  son 
dirwtionofSic  ^^  ^^088,  by  hls  father's  directions,  called  upon  him  and 
trader,  it  was  re-  pressed  fof  payment  of  that  sum,  due  to  his  father  and 

vocable,  and  the    r.  "^ 

piaintifis  might  Haward;  Leather  replied  that  he  had  no  money,  but 

it  was  part  of  ^^^^  ^^  h®  could  get  a  customcr  for  his  goods  they  ahoald 

the  wmwt^*  be  paid.     Afo**  and  Haward  accordingly  procured  the 

should  not  be  defendant,  who  was  a  creditor  of  theirs,  to  purchase,  on 

revocable,  it  was  ' 

then  a  question  the  I4fth  December,  goods  from  Leather  to  the  amount 
wM  a  w"'nt  of  131/.  12*.  9rf.,  and  these  goods  were  deUvered  to  the 
IT)?'"  ?•  ,«    defendant  on  the  16th.     The  son  of  Moss  saw  Leather 

6  Geo.  4,  c.  Id, 

s.  8S,  which,       again  on  the  17th,  communicated  to  him  the  arrangement 
not    '    ^        between  Moss  and  Haward  and  the  defendant,  and  in- 
quired whether  he  had  settled  with  the  defendant.     A 
receipt  was  given  on  the  18th  by  Haward  to  Leather ,  in 
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which  Hawiird  acknowledged  the  receipt  of  the  money  £'<?*•  %r^^' 
from  the  defendant,  agreeably  to  the  order  otLeaiher;  - 

but  in  fact  no  money  passed  from  the  defendant  to  M099  Bradburt 
and  Hawqrdf  but  credit  was  given  to  them  in  account,  anpbrtoit. 
The  act  of  bankruptcy  took  place  on  the  30th  Novemlwt 
and  the  fiat  issued  on  the  21st  December.  Vqt  the  de- 
fendant it  was  contended,  that^  if  this  was  a  fraudulent  pre- 
ference, trover  was  the  proper  remedy ;  but  that  if  the 
^Magnees  affirmed  the  contract,  the  defendant  was  dis- 
charged by  the  payment  to  Moss  and  Haward.  The  ob- 
jections were,  however,  overruled  by  the  learned  Judge, 
and  the  plaintiffs  had  a  verdict.  Blackburn^  having  ob- 
tained a  rule  to  shew  cause  why  the  verdict  for  the  plain- 
tiffs should  not  be  set  aside,  and  a  new  trial  had — 

Pollock  and  Alexander  shewed  cause. — ^This  action  is 
maintainable,  if  not  by  the  assignees  in  their  representative 
capacity,  yet  certainly  in  their  own  right*    The  assignee? 
are  endtled  to  adopt  and  to  sue  upon  the  contract  made  by 
the  bankrupt.    The  goods  were  sold  by  Leather  to  the  de- 
fendant, and  the  latter  was  to  pay  the  price  of  th^m  to  Moss 
and  Haward;  and  he  neglected  to  do  so;  upon  which  Lea- 
iher  himself  might  have  sued  as  for  goods  sold  and  deliver- 
edy  bad  he  not  become  bankrupt,  and  the  plaintiffs  may  now 
sue  as  representing  hioi.    The  passing  the  money  in  ac« 
count  by  the  defendant  to  the  credit  of  Moss  and  Haufard 
was  not  equivalent  to  a  payment  by  him  to  them.    Cox  v. 
Prentice  (a).    The  whole  transaction  was  a  mere  juggle, 
and    upon  that  the  verdict  of  the  jury  proceeded.    It 
was    competent    to  Leaiker,  at    any  time    before    his 
bankruptcy,  to  revoke  the  order  for  the  payment  of  the 
money  to  Moss  and  Haward,  for  the  order  had  never  been 
acted  upon,  and  the  assignees  after  the  bankruptcy  had 
the  same  power  of  revocation.    If  a  tri^der  sells  goods  to 

(a)  3  Maule  &  S.  344. 
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Exch.  of  Pleat,  A.,  directing  him  to  pay  the  price  to  B.,a  creditor  of  him 
(the  trader),  and,  before  the  money  is  paid,  an  act  of  bank- 
ruptcy intervenes,  and  the  title  of  the  assignees  accrues, 
can  it  be  contended  that  they  would  not  have  a  right  to 
stop  the  payment  of  the  money  ?     Might  they  not  say  to 
the  purchaser,  you  shall  not  pay  B.;  we  revoke  the  autho- 
rity given  to  you  to  pay  him,  and  we  claim  payment  to  our- 
selves. The  doctrine  of  revocation,  as  applied  to  the  pay- 
ment of  money,  was  discussed  in  a  case  which  occurred  in 
the  Cofnmon  Pleas  (a),  in  which  it  was  held,  that,  where  a 
customer  gave  an  order  to  his  bankers,  directing  them  to 
hold  a  sum  of  money  at  the  disposal  of  T.  S.,  such  a  direc- 
tion   might  be  revoked    before   payment  made  by  the 
bankers  in  pursuance  of  it     It  may  be  said,  on  the  other 
side,  that  Afo«9  and  Howard  might  have  sued  the  defendant 
for  the  money  due  for  the  price  of  the  goods,  but  that  is  not 
so  (b);  the  contract  to  pay  Moss  and  Haward'waB  made  by 
the  defendant  with  Leather ^  and  not  with  them;  and,  on 
his  neglecting  or  refusing  to  pay  them,  an  implied  contract 
arose  to  pay  for  the  goods  in  the  ordinary  way,  namely,  to 
pay  the  value  of  them  to  the  vendor.   But  it  is  urged  that 
this  transaction  'is  alleged  by  the  plaintiffs  to  be  founded 
in  fraud,  and  that,  therefore,  they  ought  to  have  treated 
the  whole  contract  as  void,  and  ought  to  have  brought 
trover.     It  was,  however,  quite  competent  to  them   to 
waive  the  tort,  and  to  bring  assumpsit  for  the  goods  sold 
and  delivered ;  and  it  is  no  answer  to  say,  that,  by  so  do- 
ing, they  affirm  the  contract  with  all  its  consequences.    Let 
it  be  so;  the  contract  was  to  pay  Moss  and  Howard^  and 
it  has  not  been  performed.     The  assignees  affirm  it,  sue 
upon  it,  and  rely  upon  that  non-performance.  It  amounts, 
in  fact,  to  the  common  case  of  goods  sold  by  the  bankrupt 

(6)  Gih$on  ?.  Mintt,  2  Bingh.  7 ;  582 ;  Tata  ▼.  Bell,  3  B.  &  A.  643 ; 

Ry.  &  Moo.  N.  P.  C.  68,  S.  C.  Bailey  v.  Culverwell,  8  B.  &  €. 

(b)  See  Scott  v.  Forcher,  3  Mer.  448. 
652 ;  W'dliafM  v.  Eiterett,  14  East, 
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and  not  paid  for.  The  case  of  Bellan  v.  Hyde  (a)  was  Exeh.  rfPUat, 
cited  at  the  trial.  There  Lord  Hardmcke  said^  that  it 
appeared  to  be  new  to  him  to  permit  assignees  to  maintain 
an  action  of  indebiiaiu$  assumpsit  for  money  paid  by  the 
bankrupt  to  another  person  after  a  secret  act  of  bankrupt* 
cy»  and  that  he  had  always  thought  that  in  such  cases  as- 
signees were  obliged  to  bring  an  action  of  tort ;  and  Holt, 
C.  J.,  Parker^  and  Raymond,  are  said  to  have  expressed 
the  same  opinion.  This  case,  howeveri  has  been  over- 
ruled by  Hitchin  v.  Campbell  {b),  and  now  an  action  of 
contract  is  the  usual  remedy,  the  only  distinction  being, 
that,  if  the  party  be  sued  in  assumpsit^  he  may  set  off  any 
debt  due  from  the  bankrupt  to  himself.  Smith  v.  Hodg^ 
son  (c).  In  Poland  v.  Glyn  (d),  which  was  an  action  for 
money  had  and  received,  brought  by  the  assignees  of  a 
bankrupt  to  recover  a  sum  of  money  paid  by  the  bank- 
rupt before  his  bankruptcy  to  a  creditor  by  way  of  fraudu- 
lent preference,  it  was  objected  that  the  form  of  action 
was  misconceived;  but  the  objection  was  overruled. 
[Parke,  B. — ^That  assignees  cannot  sue  in  assumpsit 
upon  a  contract  made  by  the  bankrupt,  without  adopting 
the  same  contract  with  all  its  consequences,  appears  from 
the  case  o(  Ferguson  v.  Carrington(e)»  There  the  ven- 
dor of  goods,  which  had  been  sold  upon  credit,  brought 
assumpsit  before  the  time  of  credit  had  expired,  on  the 
ground  that  the  goods  had  been  fraudulently  obtained; 
but  the  Court  held,  that,,  though  trover  might  have  been 
brought,  assumpsit  was  not  maintainable.]  The  plaintiffs 
there  proceeded  upon  an  implied  contract  when  there  was 
an  express  contract  between  the  parties.  Here  the  assig- 
nees adopt  the  very  same  contract  which  the  bankrupt 

id)  1  Atk.  126.  &  R.  47,  S.  C. 

(6)  2  W.  Bl.  827 ;  3  Wila.  308,  ((Q  2  D.  &  Ry.  310 ;  4  Bingb. 

S.  C.  22,  n.,  S.  C. 

(c)  4  T.  R.  211.    See  Kinder  (e)  9  B.  &  C.  59;  3  G.&P. 

r.  Butterwarth,  6  B.  &  C.  48 ;  9  D.  457,  S.  C. 
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^eh,  ^  FUm$,  made.  The  authority  of  Ferguson  v.  Carrington,  alao^ 
-»  has  beep  canvassed;  and  it  is  opposed  to  the  ease  of 
Beadbuev  De  Synums  v.  Minchmeh{fl).  [Parke^  B. — ^That  case 
Amobetoh.  has  been  overruled,  and  the  principle  is  well  established, 
that,  where  there  is  an  express  contract  between  two  par« 
ties,  the  law  will  not  imply  another.]  If  the  assignees  should 
be  held  not  to  be  entitled  to  recover  in  their  represen- 
tative capacity  upon  the  contract  made  by  the  bankrupt, 
they  may,  at  all  events,  maintain  an  action  in  their  own 
right,  and  recover  upon  the  counts  in  the  declaration  adapt- 
ed to  that  title.  Supposing  the  whole  transaction  fraudu- 
lent, they  may  waive  the  fraud,  treat  the  bankrupt  as  their 
agent  for  the  delivery  of  the  goods,  and  recover  for  the 
value  of  those  goods  delivered  to  the  defendant.  Al- 
though the  bankrupt  himself,  being  a  party  to  the  firaadu- 
lent  contract,  might  be  precluded  from  claiming  under  any 
implied  contract,  yet  the  same  rule  does  not  apply  to  his 
assignees;  they  are  clothed  with  all  his  rights,  but  they 
are  not  subject  to  all  his  liabilities.  They  are  not  es- 
topped by  matters  which  would  estop  him ;  they  may  dis- 
affirm contracts  by  which  he  would  be  bound ;  they  may 
maintain  actions  which  could  not  be  maintained  by  him(&). 
If  this  be  a  fraud,  the  circumstances  of  the  bankrupt  him- 
self having  been  a  party  to  it,  will  not  preclude  the  assig- 
nees from  setting  up  the  fraud,  and  averring  that  no  pro- 
perty passed,  or  from  waiving  the  fraud,  and  claiming 
upon  an  implied  contract  of  sale.  A  case  of  this  kind  oc« 
curred  before  GibbSf  C.  J.;  it  was  a  contrivance  to  get  a 
bad  debt  paid;  a  third  party  came  and  selected  goods 
from  the  trader's  stock.  There  the  assignees  proved  that 
the  defendant  selected  the  goods,  consulted  about  the 
prices,  and  directed  where  they  were  to  be  sent;  and  it 
appeared  that  they  were  delivered  at  the  defendant's  place 
of  business.     [Parte,  B. — The  case  to  which  you  refer  is 

(a)  1  Esp.  430.  (b)  Sec  Poland  ?.  Glynn,  2  D.  &  &.  315. 
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probably  that  of  Ahboiis  v.  Barrt/  (a).  The  ground  of  de-  E^-rfPi^, 
cisioD  to  that  case  was,  that  the  defendant,  having  prd-  -» 

cured  the  goods  to  be  sold  to  an  insolvent  for  the  purpose  Bradbury 
of  getting  possession  of  them  himself^  the  Court  would  ammrtoii. 
presume  a  contract  on  his  part  to  pay  for  them,  the  ori- 
ginal contract  being  void  on  the  ground  of  firaud.]  That 
is  precisely  the  case  here.  [Parke,  B. — In  the  case  cited, 
the  parties  to  the  implied  contract  were  not  the  same  as 
the  parties  to  the  original  contract.]  Nor  are  they  here. 
The  assignees  were  no  parties  to  the  original  contract, 
which  was  between  the  bankrupt  and  the  defendant. 
Upon  both  points,  therefore,  the  plaintiffs  are  entitled  to 
recover.  They  may  either  adopt  the  contract  of  the  bank- 
rupt, and  treat  ft  as  unperformed  on  the  part  of  the  defen- 
dant; or  they  may  disaffirm  it  for  the  fraud,  and,  waiving 
the  tort,  may  recover  in  assumpsit  in  their  own  right,  upon 
the  implied  contract  by  the  defendant  to  pay  for  the  goods, 
which,  being  their  property,  have  been  delivered  to,  but 
not  paid  for  by  him. 

Blaekbumc  and  Siarkie,  eontrA. — The  first  question  is, 
whether  any  contract  exists  upon  which  the  plaintiffs,  either 
as  assignees  or  in  their  own  right,  are  entitled  to  sue;  and 
no  such  contract  does  exist.  Taking  the  contract  actually 
made  between  Leather  and  the  defendant,  that  contract 
has  been  performed.  There  has  never  been  any  breach 
of  it,  and  no  cause  of  action  upon  it  has  ever  vested  in 
the  plaintiffs.  The  contract  was,  that  the  price  should  be 
paid  to  Moss  and  Howard ^  and  the  giving  credit  for  it  on 
aocount  was  equivalent  to  payment.  The  case  of  Cox  v. 
Prentice  is  not  an  authority,  for  there  the  situation  of  the 
parties  had  not  been  changed;  but  here  it  has  been  changed 
in  consequence  of  the  bankruptcy  of  Leather*  [Alders 
son,  B. — That  certainly  distinguishes  the  present  case 

(a)  2  Br.  &B.  369. 
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E*ch,rfpieas,  from  Cox  V,  Prentice.']    If  the  aBsigneea  cannot  proceed 
1834.  -  .      -  ^.      1.    • 

v....^^,.^^     upon  the  express  contract,  is  there  any  imphed  contract 

Bradbury  which  gives  them  a  right  to  sue!  The  authorities  are  nu- 
Andbrton.  merous  and  strong  to  shew  that  no  such  contract  can  be 
implied.  The  general  rule  is,  that  where  there  is  an  ex- 
press contract  no  other  contract  shall  be  implied ;  and  if 
none  can  be  implied  for  the  benefit  of  the  bankrupt  him- 
self, neither  can  it  for  the  benefit  of  his  assignees  who  re- 
present him,  and  are  limited  to  the  same  rights  as  himself. 
The  opinion  of  Lord  Hardwicke^  in  BeUon  v.  Hyde^  has 
already  been  cited.  In  Smith  v.  Hodson,  Lord  Kentfon 
says,  "  The  assignees,  by  bringing  the  action  on  the  con. 
tract,  recognised  the  act  of  the  bankrupt,  and  must  be 
bound  by  the  transaction  in  the  same  manner  as  the  bank* 
rupt  himself  would  have  been;  and  if  he  had  brought  the 
action  the  whole  account  must  have  been  settled,  and  the 
defendant  would  have  had  a  right  to  set  off  the  amount  of 
the  bill.  Therefore,  on  the  distinction  between  the  actions 
of  trover  and  assumpsit,  we  are  all  of  opinion  that  judg- 
ment of  nonsuit  must  be  entered."  Smith  v.  Hodson  has 
been  followed  by  Ferguson  v.  Carrington,  and  by  Struti  v* 
Smith  (a),  lately  decided  in  this  Court.  These  dedsioos 
shew  that  the  plaintiffs  cannot  proceed  upon  an  implied 
contract.  But  it  is  said  that  the  whole  transaction  was  firau- 
dulent,  and  that  the  actual  contract  thus  being  shewn  to 
be  void,  an  implied  contract  arises.  What  is  there,  how- 
ever, to  shew  fraud  in  this  case  ?  Undoubtedly  there  was 
no  moral  fraud;  and  there  is  nothing  in  the  law  wluch 
prohibits  a  creditor  from  pressing  for  and  obtaining  pay- 
ment of  his  just  debt.  Then,  without  reference  to  the 
contract,  the  payment  in  question  is  protected  by  the  82nd 
section  of  the  6  Geo.  4,  c.  16,  which  enacts  *'  that  all  pay* 
ments  really  and  bond  Jide  made  to  any  bankrupt  before 

(a)    1  C.  M.  &  R.  312.     See      Bingh.  N.  C.  306; 
also    Thorpe  v.  Thorpe,   3  B.  &      FindUnf,  9  B.  &  C.  738. 
Ad.  580;     Sims    v.    Simpson,    1 
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the  date  and  issuing  of  the  commission  against  such  bank-  Bjrch.^PUat, 
mpt  shall  be  yalid,  notwithstanding  any  prior  act  of  bank- 
ruptcy (a)."  [Parke,  B. — ^Had  it  not  been  part  of  tbe  ori- 
ginal contract  that  the  price  of  the  goods  should  be  paid 
to  Moss  and  Howard,  a  jury  would  scarcely  be  induced  to 
find  that  this  was  a  bond  fide  payment.]  If  the  plaintiffs 
have  any  right  to  recover^  it  is  in  an  action  of  tort;  and  it  is 
most  important  that  the  forms  of  action  should  be  pre- 
served. 

Parke,  B. — I  am  of  opinion  that  the  rule  for  a  new 
trial  must  be  made  absolute.  This  is  an  action  brought 
by  the  assignees  of  a  bankrupt  for  the  price  of  goods  sold 
and  delivered  by  the  bankrupt  to  the  defendant.  It  ap- 
pears upon  the  evidence,  that  the  bankrupt  had  some 
communication  with  Moss  and  Howard  on  the  subject  of 
the  sale;  and  it  was  important  that  the  opinion  of  the  jury 
should  have  been  taken  with  regard  to  the  nature  of  that 
communication.  It  is  alleged  that  there  was  a  mutual 
agreement  between  the  bankrupt  and  the  defendant ;  and 
that  it  was  part  of  that  agreement  that  the  price  of  the 
goods  should  be  paid  by  the  defendant  to  ilfo^^and  Ho" 
ward,  who  were  by  the  contract  to  have  an  irrevocable 
right  to  the  money.  For  the  plaintiffs  it  is  contended,  that 
this  was  no  more  than  an  ordinary  sale,  with  a  mere  direc- 
tion to  pay  over  the  money  to  Moss  and  Howard.  If  that 
were  the  case,  the  direction  might  have  been  at  any  time 
revoked  by  the  bankrupt,  before  the  payment  of  the  money 
over  according  to  the  order;  and  if  the  money  was  not 
paid  over,  the  assignees  bad  a  right  to  adopt  the  contract 
and  sue  upon  it.  On  the  other  hand,  they  were  entitled 
to  avoid  it  by  treating  it  as  a  disposition  of  their  property 
by  the  bankrupt,  in  which  case  they  might  maintain  an 
action  of  trover.     But  if  the  other  was  the  real  contract, 

(a)  See  Ouh  7.  Young,  2  B.  &  G.  413;  3  D.  &  Ry.  662.  ffiU  v.  Far- 
u€U,9B.hC.4B. 
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^^^\^if^^'  and  the  money  was  not  to  be  paid  to  the  bankrupt,  bat 


the  appropriation  of  it  to  Moss  and  Howard  was  by  the 
Bradbury  contract  irrevocable,  then,  if  the  assignees  adopted  that 
Andbrtok.  contract,  they  must  be  taken  to  have  adopted  it  throagh- 
out,  and  this  form  of  action  is  misconceived.  If  the  con- 
tract was  as  alleged  by  the  plaintiffs,  an  ordinary  contract 
of  sale  with  a  direction  only  as  to  payment,  the  questioa 
then  arises  whether  it  was  a  good  payment  to  the  bank- 
rupt within  the  82nd  section  of  the  6  Geo.  4,  c  1&  If 
the  payment  was  effected  by  the  settlement  in  accounts 
three  days  after  the  sale,  it  is  not  very  probable  that  a  jury 
would  find  it  to  be  a  payment  bondjidef  and  in  the  ordi- 
nary course  of  dealing.  The  whole  of  the  case,  then, 
turns  upon  this,  what  was  the  real  nature  of  the  contract 
made  by  the  bankrupt?  If  it  was  merely  an  order  by  him 
upon  the  defendant  to  pay  Moss  and  Howard,  then  such 
order  was  countermandable  by  him  or  by  the  plaintift, 
and  they  are  entitled  to  recover;  but  if,  on  the  contrary, 
it  gave  an  irrevocable  mterest  to  Moss  and  Howard,  then 
the  action  is  not  maintainable,  and  the  defendant  has  a 
good  defence  in  this  form  of  action.  The  evidence  upon 
these  points  is  very  doubtful,  and  the  case  must  theiefoie 
be  again  submitted  to  a  jury. 

BoLLAND,  B.— The  question  is,  what  was  the  contract, 
and  that  question  must  be  decided  by  a  jury. 

Alderson,  B. — If  the  contract  was,  that  the  appKea- 
tion  of  the  money  should  be  irrevocable,  then  the  plaintifli, 
adopting  the  contract,  adopt  it  throughout,  and  cannot 
sue  the  defendant  in  this  form  of  action.  If  the  appHcar 
tion  was  not  irrevocable,  but  a  mere  direction,  then  the 
question  arises  whether  the  circumstances  shew  a  good 
payment  under  the  8Snd  section  of  the  Bankrupt  Act, 
6  Geo.  4.  A  jury  would  probably  find  agauist  its  being 
such  a  payment. 
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Gurnet,  B. — ^There  is  another  view  in  which  this  ac-  Exek.rfPieas, 
tion  may  be  regarded.     Application  is  made  by  Moss  and     >      ^  '  ^ 
Howard  to  the  bankrupt  for  payment.    They  find  he  has     Bradbury 
no  money,  and  then  they  resort  to  a  contrivance  for  the     anosrton. 
purpose  of  getting  possession  of  his  goods.     Is  not  this  a 
fraud  upon  the  bankrupt  laws  for  the  purpose  of  obtaining 
a  preference  ? 

Rule  absolute. 


Talbot  v.  Lewis. 

M.  RESPASS  for  breaking  and  entering  the  cbse  of  the  in  trespan  by 
plaintiffs,  and  digging  for   and  carrying  away  certain  ^^r  for  * 
dollars.    Plea8-;;^r^,  negativing  the  title  of  the  {Jaintiff  to  ^^^'j'^j^jjj" 
the  close ;  seeond,  negativing  his  title  to  the  dollars.     At  1630,  wai  oflfer- 
the  trial,  before  Parke,  B.,  at  the  last  Summer  Assises  for  purporting  to  be 
the  county  of  Glamorgan,  it  appeared  that  the  plaintiff  ^^^'!!^|^|[,, 
was  lord  of  the  manor  otLandymere,  in  Glamorganshire,  ten»ntt  of  the 

nuuior^to  Rconn* 

which  he  claimed  as  mesne  lord,  under  the  Duke  of  minion,  iuued 
Beaufbri,  who  possessed  oertam  royalties  there,  as  lord  Se  mioHb? 
paramount  of  the  honor  of  Gower.    As  lord  of  the  manor  «»«^«y?ng  the 

*^  tame,  in  which 

of  Landymere,  the  plaintiff  claimed   by  prescription  a  docamentitwa« 
right  to  all  wrecks  of  the  sea  happening  upon  Rossilfy  lordwwentided 
Sands,  allowed  to  be  within  the  boundaries  of  the  manor,  ^^^^^rdiif 
In  order  to  establish  this  right,  the  plaintiff  tendered  in  evi-  evidence  was 

inadmissible, 

dence,  from  amongst  his  own  muniments,  a  document,  dated  the  tide  of  tiie 
in  the  year  1639,  purporting  to  be  the  answer  of  certain  ll'natter  of  "* 
persons,  some  of  whom  were  tenants  of  the  manor,  to  pubUc  concern, 

*^  '  and  the  Jurors 

commissioners  appointed  by  die  Earl  of  Pembroke,  then  haying  no  pe- 
lord  of  the  manor,  wherein  the  Ihnits  of  the  manor  were  knowiedg^  ^ 
set  forth;  this  answer  having  been  read,  the  following 
answer  to  the  9th  article  proposed  by  the  commissioners 
was  tendered  in  evidence.  **  To  the  9th  article  we  say, 
tbal  all  wayfes,  estrayes,  wrecke  of  sea,  and  fealons  goods, 
creasure-trove,  or  soeh  like,  within  the  precincts  of  this 
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^«*j^^fe«»  manor,  doth  belong  to  the  lord  of  this  manor,  and  how 
the  law  hath  heretofore  been  answered  thereon  we  know 
not."  The  learned  Judge  admitted  the  former  evidence 
for  the  purpose  of  proving  the  boundaries ;  but  rejected 
the  answer  to  the  9th  article,  as  inadmissible  for  the  pur- 
pose of  proving  the  right  of  the  lord  to  wreck.  A  verdict 
having  been  found  for  the  defendant — 

Wilson  now  moved  for  a  new  trial  on  the  ground— ;/frx/, 
that  the  evidence  in  support  of  the  claim  to  the  wreck 
was  improperly  rejected ;  and,  secondly,  on  the  ground  that 
the  verdict  was  against  the  weight  of  evidence.  Where 
the  subject  matter  to  be  proved  is  a  matter  of  a  public 
nature,  evidence  of  general  reputation  is  admissible ;  and 
the  declarations  of  every  person,  in  such  a  situation  as  to 
possess  competent  means  of  information,  may  be  received. 
The  sea  and  all  navigable  rivers  are  public  highways,  and 
any  person  using  the  Bristol  Channel  may  be  supposed 
cognizant  of  the  title  to  wreck  upon  its  shores.  So,  per- 
sons living  along  the  coast,  and  in  the  neighbourhood 
of  this  manor,  must  have  enjoyed  opportunities  of  obtain- 
ing information  upon  that  fact,  which  would  entitle  their 
evidence  to  credit.  An  argument  in  favour  of  the  re- 
ception of  the  evidence  may  be  drawn  from  the  statute 
S  Ed.  1,  c.  4,  concerning  wrecks,  which  enacts  that 
^'  goods  shall  be  saved  and  kept  by  view  of  the  sheriff, 
and  by  view  of  such  as  are  of  the  town  where  the  goods 
were  found.**  Thus  the  inhabitants  of  the  town,  no  doubt, 
upon  the  principle  now  contended  for,  were  constituted  a 
sort  of  jury  for  the  purpose  of  ascertaining  the  question 
of  wreck  or  not — the  very  point  to  which  the  document 
in  question  goes.  The  persons  making  answer  are  called 
in  the  document^'tiror^  ;  and  many  of  them  who  signed  it 
were  inhabitants  of  the  place  in  question.  The  extent  of 
their  local  information  appears  from  the  circumstance  of 
their  being  summoned  to  answer  under  this  conuiission ; 


MICHAELMAS  TERM,  6  WILL.    IV.  497 

and  it  is  submitted,  that  their  answer  to  the  9th  article  ^'^^.S^'^* 

ought  to  have  been  received,  upon  the  same  principle  as 

their  answers  with  regard  to  the  extent  of  the  manor, 

viz.  that  it  was  a  matter  of  public  concern,  upon  which 

they  possessed  competent  means  of  knowledge,  and  which 

they  had  no  interest  to  misrepresent 

Lord  Lyndhurst,  C.  B. — ^The  plaintiff  in  this  case 
claims  the  wreck  as  lord  of  the  manor,  and  he  may  entitle 
himself  to  it  either  by  grant  or  by  prescription,  which 
supposes  a  grant.  But  the  right  is  a  private  right,  with 
which  neither  the  tenants  of  the  manor  nor  the  inhabi- 
tants of  the  town  have  any  concern.  Those  persons  can- 
not be  presumed  to  be  better  acquainted  with  it  than  any 
other  of  the  King's  subjects.  I  therefore  think  that  the 
presentment,  or  answer  of  the  jurors,  was  not  evidence  to 
prove  such  right. 

Far&e,  B. — I  rejected  the  evidence,  because,  as  it  was 
not  possible  that  the  wreck  could  belong  to  the  tenants 
of  the  manor  or  the  inhabitants  of  the  town,  their  declara- 
tions could  have  no  more  weight  than  those  of  any  other 
persons. 

Aldsrson,  B. — I  am  of  opinion  that  the  evidence  was 
rightly  rejected.  Is  evidence  of  this  kind  sufficient  to  de- 
prive the  Crown  of  its  rights,  the  King  being  primd  facie 
entitled  to  all  wrecks  of  the  sea?  Here,  however,  it  is 
quite  clear  that  it  was  not  admissible,  for  the  parties 
making  the  declarations  possessed  no  peculiar  means  of 
knowledge. 

GuRMEY,  B.,  concurred. 

Rule   refused   upon   the   first  point,   but 
granted  on  the  second. 

VOL.  I.  l  L  c.  M.  R. 
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Exch,  of  Pleat, 
1834. 

^"^^""^""^  Charlesworth  v.  Rudoard. 

By  a  local  act  JLf  EBT  upon  the  stat.  9  Geo.  4,  cap.  xx?ii. — ^The  declara- 
wltehi^^iight-  ^^"  fitatedi  that  heretofore,  and  before,  and  at  the  times 
ing,  andimprov-  ^heii  the  defendant  acted  as  a  commissioner  as  hereinafter 

ingthecityofL., 

commissionen     mentioned,  in  the  city  of  Lincoln,  and  county  of  the  same 

were  appointed       "^       xi_      a    /•      i      ^  •     .  f  .        • 

for  carrying  the  ^^^S*  ^"^  defendant  Was  a  commissioner  for  carrying  into 
Md  a^^^ty  execution  the  act  hereinafter  mentioned.  That  hereto- 
wa.  inoposed       fore,  to  wit,  ou  the  24th  July,  188S,  in  the  city  &c.,  at  a 

upon  such  of  .  n  .     .  n  .         .  • 

them,  as,  being  meeting  of  Commissioners  for  carrying  into  execution  an 
S^hfth JSI^N  ^t  <^'  Parliament  passed  9  Geo.  4,  and  intituled  "  An 
T'm^"*"***^°'  act  for  paving,  lighting,  watching,  and  improving  the 
commissioners  clty  of  Lineoln,  and  the  bail  and  close  of  Lincoln,  in  the 
oaheact^*ne^o°  county  of  Lincoln,  and  for  regulating  the  police  therein," 
thecoinmission-  then  and  there  held  at  the  GuildkaUin  the  city  o( Lincoln, 

era,  bcmg  per-      ^  ^ 

sonaiiy  interest-  it  was  then  and  there  ordered,  by  the  commissioners  at- 
struction  of  a  tending  the  said  meeting,  that  a  footpath  of  flag  stones, 
iK^wn  "^  of  two  flags  of  four  feet  in  width,  with  a  four-inch  kirb 
house,  attended  on  the  outcr  edge,  be  made  in  front  of  the  buildings, 

a  meeting  of  the  ®  '  ®  ' 

commissioners,  yards,  and  premises,  along  the  whole  line  of  wharfs  or 
the  question^"  roads,  ou  the  cast  and  north  sides  of  Brayford,  with 
*ons^u*Un^  mount-sorrcl  crossings,  of  the  same  width,  to  the  gate- 
such  footpath:—  ways,  lanes,  and  openings,  and  that  the  necessary  notices 

^eW,  that  this      ,.  ^      .  .*,,  ,..«. 

was  evidence  to  be  givcu  to  the  occupicrs.  And  the  plaintul  avers,  that, 
t^^^rt4^M^a°^  at  the  time  of  making  the  last-mentioned  order,  and  from 
commissioner,  thcuce  until  and  at  the  time  of  the  defendant's  acting  as 
a  commissioner  as  hereinafter  mentioned,  he  the  defen- 
dant was  the  occupier  of  certain  premises,  that  is  to  say, 
certain  yards  and  buildings  on  the  north  side  of  Brajiford^ 
and  then  and  there  being  within  the  jurisdiction  of  the 
said  act,  and  lying  before  and  adjoining  the  said  line  in 
the  said  order  mentioned^  the  same  line  being  then  and 
there  a  public  place,  also  within  the  jurisdiction  of  the 
said  act;  and,  as  the  occupier  of  such  premises,  he  the 
defendant  was,  during  all  the  time  last  aforesaid,  one  of 
tlie  occupiers  in  the  said  order  mentioned,  subject,  accord- 
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ing  to  the  said  act,  to  make  part  of  the  said  footpath^  and  ^*ch.  of  Pieas, 
also  one  of  the  occupiers  mentioned  in  the  proposal  here* 
inafter  mentioned  to  have  been  made  for  the  alteration  of 
the  said  order.    That  afterwards^  to  wit,  on  the  26th 
October,  1833,  in  &c.,  at  a  special  meeting  of  the  said 
commissioners  then  and  there  held,  it  was  proposed  that 
the  said  order  made  at  the  said  meeting,  held  on  the  24th 
day  of  Julfff  &c.,  should  be  altered  to  the  following  effect, 
namely,  '*  that  the  occupiers  of  buildings,  yards,  and 
premises,  along  the  whole  lines  of  wharfs  or  roads  on  the 
east  and  north  sides  of  Brayford^  be  ordered  to  make 
footpaths  the  whole  length  of  their  respective  frontages 
with  small  stones  and  gravel,  with  a  four-inch  kirb,  and 
that  the  making  of  footpaths  in  that  manner,  with  mount- 
sorrel  crossings,  should  be  deemed  a  compliance  with  the 
said  order.*'  And  at  the  last-mentioned  meeting,  so  held  as 
last  aforesaid,  it  was  also  then  and  there  proposed,  that 
the  said  original  order  be  acted  upon  and  put  into  execu- 
tion.   And  the  plaintiff  further  saith,  that  the  said  foot* 
path  so  proposed  as  aforesaid  was,  at  the  time  of  the  last- 
mentioned  meeting,  and  when  the  defendant  acted  as  a 
commissioner  as  hereinafter  mentioned,  a  footpath  which 
could  be  made  with  less  expense  than  the  said  footpath  in 
the  said  order  mentioned  ;  and  that  the  defendant,  as  such 
occupier  as  aforesaid,  was,  during  the  whole  of  the  last- 
mentioned  meeting,  by  reason  of  the  said  greater  cheap- 
ness of  the  said  footpath  so  proposed  as  aforesaid,  per- 
sonally interested  in    the  question,    whether  the   said 
original  order  should  be  so  acted  upon,  or  so  altered  as 
aforesaid.    And  the  plaintiff  further  saith,  that  he  the 
defendant,  then  and  there  being  so  personally  interested 
as  aforesaid,  well  knowing  the  premises,  but  not  regard- 
ing the  said  statute,  did  at  the  said  meeting  last  mentioned, 
in  the  city  and  county  aforesaid,  act  as  a  commissioner  in 
the  execution  of  the  said  act,  in  the  matter  in  which  he 
was  so  interested  as  aforesaid,  in  this,  that  he  the  defen- 
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Exeh,  of  Pleats  dant  at  the  last-mentioned  meeting,  then  and  there  being 
so  personally  interested  as  aforesaid,  did,  as  such  commis- 
sioner as  aforesaid,  act  in  execution  of  the  said  act  on 
the  occasion  aforesaid,  and  did  then  and  there  vote  for 
the  alteration  of  the  said  original  order,  according  to  the 
said  proposal,  contrary  to  the  form  of  the  statute  in  such 
case  made  and  provided,  whereby,  and  by  force  of  the 
statute,  the  defendant  hath  forfeited  the  sum  of  100/1 
The  second  count  stated,  that  the  defendant  did  act  as 
a  commissioner,  under  and  in  execution  of  the  said  act, 
in  the  matter  in  which  he  was  so  interested  as  aforesaid,  in 
this,  that  he  the  defendant  at  the  said  last-mentioned  meet- 
ing, then  arid  there  being  so  personally  interested  as  afore- 
said, did,  as  such  commissioner  as  aforesaid,  acting  under 
and  in  execution  of  the  said  act  as  aforesaid,  take  part  in 
the  discussion  of  the  question,  whether  the  said  original 
order  should  be  so  acted  on,  or  so  altered  as  aforesaid, 
contrary,  &c.  (concluding  as  in  first  count).  The  third 
count  stated,  that  the  defendant  acted  as  a  commissioner 
in  execution  (&c.  as  in  first  count),  in  a  case  wherein  he 
the  defendant  at  the  time  of  so  acting  as  aforesaid  was  per- 
sonally interested  in  the  matter  in  question,  contrary,  &c 
Plea,  nil  debet. 

The  section  (18)  of  the  9  Geo.  4,  cap.xxvii,  imposing  the 
penalty  for  the  recovery  of  which  this  action  was  brought, 
was  in  the  following  terms: — *'That  no  person  shall  be 
capable  of  acting  as  a  commissioner  in  the  execution  of 
this  act  during  the  time  he  shall  hold  or  enjoy  any  office 
or  place  of  profit  under  this  act,  or  be  concerned  or  inter- 
ested (except  as  a  creditor  on  the  rates  or  assessments,  or 
as  a  shareholder  in  any  company  of  proprietors  for  the 
manufacture  of  gas,)  in  any  contract  made  under  or  by 
virtue  of  this  act,  or  in  any  case  wherein  he  shall  be  per- 
sonally interested  in  the  matter  in  question ;  and  if  any 
person,  not  being  qualified  in  the  manner  by  this  act 
directed,  or  not  having  taken  and  subscribed  the  oath  as 
aforesaid,  or,  being  a  quaker,  not  having  made  and  sub- 
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scribed  the  affirmation  as  aforesaid,  or  being  or  becoming  Exeh.  of  pieas, 
disqualified  by  any  of  the  causes  in  this  act  mentioned, 
shall  act  as  a  commissioner  in  the  execution  of  this  act, 
every  such  person  shall  for  every  such  offence  forfeit  and 
pay  the  sum  of  100/.,  with  full  costs  of  suit,  to  any  per- 
son who  shall  sue  for  the  same  in  any  of  his  Majesty's 
Courts  of  Record  at  Westminster ^  by  action  of  debt,  or 
on  the  case,  or  by  bill,  plaint,  or  information,  wherein  no 
essoign,  protection,  wager  of  law,  or  more  than  one  impar- 
lance, shall  be  allowed ;  and  every  person  so  sued  or  pro- 
secuted shall,  upon  the  trial,  prove  that  he  was  at  the 
time  of  acting  qualified  as  aforesaid,  or  otherwise  shall 
be  liable  to  the  said  penalty  and  costs,  without  any  other 
proof  or  evidence  being  given  on  the  part  of  the  plaintiff 
or  prosecutor,  than  that  such  person  hath  acted  as  a  com- 
missioner in  the  execution  of  this  act :  Provided  always, 
that  all  acts  and  proceedings  of  any  person  acting  as  such 
commissioner,  although  not  duly  qualified,  had  or  done 
previously  to  his  being  convicted  of  any  such  offence, 
shall  be  as  valid  and  effectual  notwithstanding  such  sub- 
sequent conviction,  as  if  such  person  had  been  duly  qua- 
lified."* 

At  the  trial,  before  T^ndalt  C.  J.,  at  the  last  Spring  As- 
sis&es  for  the  county  of  Lincoln,  the  facts  of  the  case,  as 
stated  in  the  introductory  part  of  the  first  count,  were 
proved;  and,  in  order  to  establish  the  charge  against  the 
defendant  of  acting  as  a  commissioner,  it  was  shewn  that 
the  defendant,  at  the  meeting  of  the  1^6th  October,  took  an 
active  part  in  the  discussion,  and  spoke  in  favour  of  the 
original  motion.  It  appeared,  that,  in  common  with  the 
other  commissioners,  he  received  on  this  occasion  a  ballot- 
ting  ball,  and  took  it  into  another  room  where  the  ballot- 
ting  box  was,  and  where  there  were  thirty-two  commis- 
sioners present.  After  the  ballotting,  the  box  was  found 
to  contain  thirty-two  balls,  twenty  in  one  drawer,  eleven  in 
another,  and  one  in  a  third  drawer,  in  which  it  appeai*ed  to 
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Cbarlcs- 

WORTH 

V. 

RUDOARD. 


Exeh.  of  Pkat,  have  been  placed  by  mistake.  The  Chief  Justice  left  it  to 
\.....^.J^  the  jury  to  say  whether  the  defendant  had  voted  at  all;  that, 
if  he  had  voted,  it  was  immaterial  which  way  his  vote  had 
been  given;  and  that  the  voting  would  constitute  an  acting 
as  a  commissioner  within  the  statute.  The  jury  having 
found  that  the  defendant  had  not  voted,  a  verdict  was 
entered  for  him,  the  Chief  Justice  giving  the  plaintiff  leave 
to  move  to  enter  a  verdict  upon  the  third  count,  which 
charged  the  defendant  generally  with  acting  as  a  commis- 
sioner, being  personally  interested.  Balguy  accordingly 
obtained  a  rule  to  enter  a  verdict  for  the  plaintiff  on  this 
count,  or  for  a  new  trial,  on  the  ground  of  misdirection  in 
the  Chief  Justice  in  only  leaving  the  question  of  voting  as 
evidence  of  acting. 


Adams^  Seijt.,  and  Amos  now  shewed  cause. — The  de* 
fendant  did  not  by  his  conduct  bring  himself  within  the 
13th  section  of  the  9  Geo.  4.  {Parke,  B.— That  is  the 
only  question,  whether  what  was  done  by  the  defendant 
amounted  to  an  acting.']  The  jury  have  found  that  he 
did  not  vote.  The  statute  says,  that,  if  any  person  shall 
act  as  a  commissioner,  being  personally  interested,  he 
shall  be  liable  to  the  penalties.  Now  the  defendant  did 
not  act;  he  merely  spoke  upon  the  question.  If  the 
simply  speaking  upon  the  question  were  an  acting ,  the  par- 
ty might  incur  a  penalty  by  speaking  against  his  own  in- 
terest The  act  could  not  intend  that  an  interest  like  that 
which  the  defendant  had  in  the  decision  of  the  question 
should  exclude  a  commissioner  from  acting  in  the  execu- 
tion of  his  duty  as  such,  otherwise,  in  many  cases,  all  the 
commissioners  might  be  said  to  be  interested,  and  the  act 
be  incapable  of  being  carried  into  execution. 


Balguy,  Hill,  and  Follett,  conir&.— The  learned  Judge 
was  mistaken  in  leaving  it  to  the  jury  that  there  coold 
not  be  an  acting  without  voting.     [Parke,  B. — Is  there 
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any  thing  in  the  local  act  to  prevent  other  parties  from  at-  Btusk.  of  PUat, 
tending  the  meetings  of  the  commissioners;  and  might  not 
the  defendant  have  attended  as  one  of  the  pubikt  interest- 
ed in  the  proceedings  of  the  commissioners?]  If  he  had 
such  a  right  to  attend  in  his  private  capacity,  it  was  a  ques- 
tioD  for  the  jury  whether  he  did  8o«  and  ought  to  have 
been  so  kft  to  them.  Here  the  defendant  moved  resolu- 
tions and  took  up  a  ballotting  ball.  It  is  not  necessary  that 
a  man  should  vote  in  order  to  act.  A  member  of  Parlia* 
ment  acts  as  such  when  he  makes  a  speech  in  his  place, 
though  he  does  not  vote  upon  the  question.  The  defen- 
dant was  interested  in  the  amount  of  the  rate ;  he  acted  as  a 
commissio^rj.and  he  has  thereby  incurred  the  penalty- 
The  object  of  the  statute  must  have  been  to  exclude  from 
the  meetings  of  the  commissioners  those  who  stood  in  such 
a  situation  as  this  defendant. 

Cur.  adv,  vuU. 

The  judgment  of  the  Court  was  now  (a)  delivered  by — 

Parke,  B. — A  case  of  Charlesworth  v.  Rudgard  was 
argued  before  us  in  the  course  of  this  term,  which  was 
an  action  to  recover  a  penalty  under  a  local  act  for  paving, 
lighting,  watching,  and  improving  the  city  of  Lincoln. 
By  the  5th  section  of  the  act  commissioners  are  appointed 
for  carrying  it  into  effect ;  and  by  the  13th  section  it  is 
provided,  that,  if  any  commissioner,  personally  interested 
in  any  matter  in  question,  shall  act  as  a  commissioner  in 
the  execution  of  the  act,  he  shall  forfeit  the  sum  of  100/. 
The  third  count  of  the  declaration  charged  the  defen- 
dant simply  with  acting  as  a  commissioner,  being  person- 
ally interested  in  the  matter  in  question.  In  addition  to 
the  mayor  and  other  ex-qfficio  commissioners,  there  were 
thirty  commissioners  elected  from  the  different  parishes 
of  the  city,  and  of  this  number  the  defendant  was  one. 
An   order  had  been  made  at  a  meeting,  held  previously 

(a)  The  IsBt  day  of  Trimty  Term. 


504 


CASES  IN  TUB  EXCHEQUER, 


Bxek,  of  Pkatt  to  that  at  which  the  defendant  is  alleged  to  hare  acted, 
for  making  a  footway,  passing  close  in  front  of  the  defen* 
dant's  premises,  amongst  others.  Another  meeting  being 
called  for  the  purpose  of  again  conindering  the  order 
respecting  the  footway,  the  defendant  attended  that  meet- 
ing, and  moTed  that  the  order  should  be  rescinded,  ex- 
cept so  far  as  regarded  his  own  property.  This  motion 
was  rejected ;  and  another  motion  was  then  made  with 
regard  to  executing  the  work  in  a  different  manner  from 
that  originally  proposed.  Upon  this  question  the  defen- 
dant spoke,  urging  that  the  method  then  proposed  was 
preferable,  as  it  required  less  expensive  materials ;  and  he 
afterwards  proceeded  to  ballot  with  the  other  commis- 
sioners. This  is  ite  occasion  upon  which  the  defendant 
is  charged  with  having  acted  as  a  commissioner.  On 
examining  the  box,  twenty  balls  were  found  for  the  motion, 
and  eleven  balls  against  it,  with  one  ball  dropped  into  a 
wrong  drawer.  It  was  left  to  the  jury,  whether  there  was 
evidence  of  the  defendant  acting  as  a  commissioner  in 
voting ;  but  his  conduct  at  the  meeting  was  not  left  to 
them  as  evidence  to  the  same  effect.  The  jury,  not  being 
satisfied  that  be  had  voted,  found  a  verdict  for  the  de- 
fendant. We  think  that  there  was  other  evidence  of  the 
defendant's  acting  as  a  commissioner  besides  the  voting; 
and  that  his  having  taken  a  part  in  the  discussion  re- 
specting the  mode  of  executing  the  work,  should  have 
been  left  to  the  jury  as  evidence  of  acting  within  the 
meaning  of  the  13th  section  of  the  local  act.  If  the  de- 
fendant had  appeared  on  that  occasion  merely  in  hia 
private  capacity,  for  the  purpose  of  making  representa- 
tions to  the  commissioners  upon  the  matter  in  question, 
as  it  regarded  his  own  interest,  he  would  not  have  in- 
curred the  penalty ;  but,  if  he  attended  as  a  commissioner, 
and  gave  his  reasons  to  his  brother  commissioners,  and 
used  his  influence  with  them  for  the  purpose  of  governing 
their  decision,  then  it  would  have  been  otherwise,  and 
the  question  ought  to  have  been  submitted  to  the  jury  in 
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"^hich  of  these  capacities  the  defendant  did  appear.  The 
expense  of  the  footway  being  cast  upon  the  defendant 
rendered  him  personally  liable.  We  are  therefore  of 
opinion  that  there  must  be  a  new  trial. 

Rule  absolute  for  a  new  trial  (a). 


(a)  It  wualso  urged,  that  thede- 
fendaat  was  entitled  to  the  notice  of 
action  required  by  the  local  act  to 
be  pwea;  but  the  Court  expressed 
a  clear  opinion,  that  the  clauses 
only  applied  to  what  was  done  by 


Rxch,  ofPUat, 
1834. 


virtue  of  the  act,  and  not  to  penal- 
ties for  acting  in  ctirect  contra- 
vention of  it.  See  the  cases  re- 
ferred to  in  this  case,  post,  Hilary 
Term,  1835. 


MiNTBR  V.  Wells  and  Another. 

X  HIS  was  an  action  on  the  case  for  an  infringement  of  a 
patent  obtained  by  the  plaintiff.  The  trial  took  place  at 
the  Sittings  after  last  Trinity  Term,  before  AldetBon^  B., 
when  a  verdict  was  found  for  the  plaintiff,  with  liberty  to 
the  defendant  to  move  to  enter  a  nonsuit,  on  an  objection 
taken  to  the  specification.  The  patent  had  been  obtained 
for  an  invention  called  **  Minter*$  Patent  Reclining  Chair!* 
which  was  thus  described  in  the  specification : — ''  My  in- 
vention of  an  improvement  in  the  construction,  making,  or 
manufacturing  of  chairs,  consists  in  the  application  of  a 
aelf-adjusting  leverage  to  the  back  and  seat  of  a  chair, 
whereby  the  weight  on  the  seat  acts  as  a  counterbalance 
to  the  pressure  against  the  back  of  such  chair,  and  where- 
by a  person,  sitting  or  reclining  on  such  chair,  may,  by 
pressing  against  the  back,  cause  it  to  take  any  inclination, 
and  yet  at  the  same  time  the  back  of  such  chair  shall,  in 
whatever  situation  it  is  placed,  offer  sufficient  resistance 
and  give  proper  support  to  the  person  so  sitting  or  reclin- 
ing in  such  chair.**  The  specification  then  set  forth  the 
mode  of  making  and  using  the  chair,  and  concluded  thus: 
' — **  Having  now  described  the  various  parts  represented 


Where,  in  sum- 
ming up  hii  ia- 
vendon,  a  pa- 
tentee stated  it 
thus:-~**My 
invention  is  the 
application  of  a 
self-a4)u8ting 
leverage  to  the 
baclc  and  seat  of 
a  chair,  where- 
by the  weight 
on  tb^  seat  acta 
as  a  counterba- 
lance to  the 
pressure  against 
the  bacit  of  such 
chair  as  above 
described:"— 
HeUtt  that  this 
was  not  a  daim 
to  the  principle 
of  the  lever,  but 
to  an  application 
of  that  principle 
to  a  oeruin  pur- 
pose by  certain 
means,  and  that 
the  patent  waa 
good. 
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Exf^.^  PUa$,  in  the  drawing,  and  the  manner  of  their  actioHi  I  would 

^     have  it  understood  that  I  lay  no  claim  to  the  separate  parts 

MiNTEK       of  a  chair  which  are  already  known  and  in  use,  neither  do 

Wells,       I  confine  myself  to  making  them  in  the  precise  shapes  or 

forms  represented.     But  what  I  claim  as  my  invention  is 

the  application  of  a  self-adjusting  leverage  to  the  back  and 

seat  of  a  chair,  whereby  the  weight  on  the  seat  acts  as  a 

counterbalance  to  the  pressure  against  the  back  of  such 

chair,  as  above  described.*' 

Godson  now  moved  to  enter  a  nonsuit. — ^The  claim  of 
the  plaintiff  is  either  to  the  principle  itself,  in  which  case 
his  patent  is  bad ;  or  to  the  mode  of  applying  that  principle, 
which  has  not  been  infringed  by  the  defendant,  who  has 
not  made  his  chair  in  the  manner  described  by  the  specifi- 
cation. What  the  plaintiff  claims  is  the  application  of  a 
self-adjusting  leverage,  that  is  to  say,  he  claims  the  prin- 
ciple of  the  common  lever;  he  therefore  claims  a  mere 
principle  of  mechanics,  which  cannot  be  appropriated,  and 
the  patent  is  invalid.  Where  a  patentee  sums  up  his 
claim  as  for  a  mere  principle,  the  case  of  The  King  v.  Cut- 
ler {a)  is  an  authority  to  shew  that  the  patent  cannot  be 
supported.  There  Lord  Ellenborough  says — "The  de- 
fendant has  confined  himself,  by  thus  summing  up  the  ex- 
tent of  his  invention,  to  the  benefit  of  the  principle;'' and 
there  was  a  verdict  for  the  Crown.  Two  patents  founded 
upon  the  same  principle  may  be  good,  if  neither  claim  the 
principle,  as  in  HuUett  v.  Hague  {b)^  where  the  principle 
of  evaporating  sugar  at  low  temperatures  was  applied  in 
two  distinct  patents,  by  distinct  methods  and  apparatus, 
and  both  patents  were  sustained. 

Lord  Lyndhurst,  C.  B. — Every  invention  of  this  kind 
must  include  the  application  of  some  principle;  and  here 
the  application  of  the  principle  of  the  lever  to  the  construc- 
tion of  a  reclining   chair   constitutes  the  machine,   the 

{a)  1  Stark.  365.  (b)  2  B.  &  Ad.  370. 
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inrention  of  which  the  plaintiff  claims.     He  does  not,  as  it  ^^'^^*^* 
b  asserted  9  claim  the  principle  in  the  summing  up  of  his  ^ 

specification;  but  he  claims  the  invention  of  applying  that  Mintbr 
principle  in  a  certain  manner  and  by  certain  machinery.  wbllb. 
He  says,  what  I  claim  is  the  application  of  a  self*adju8ting 
leverage  to  the  back  and  seat  of  a  chair>  whereby  the 
weight  on  the  seat  acts  as  a  counterbalance  to  the  pressure 
against  the  back  of  such  chair,  cu  above  described.  The 
claim  is  not  for  the  lever  only,  but  for  a  self-adjusting 
lever;  he  does  not  confine  it  to  any  particular  form,  but 
claims  the  chair  constructed  on  this  principle  in  whatever 
shape  or  form  it  may  be. 

Parke,  B. — It  was  proved  by  all  the  witnesses  at  the 
trial  that  a  self-adjusting  lever  was  never  before  applied  to 
the  construction  of  chairs.  The  claim  of  the  plaintiff  is 
not  to  the  principle,  but  to  the  combination  of  the  princi- 
ple and  the  machine — ^the  application  of  the  self-adjusting 
lever  to  the  construction  of  a  chair.  His  summing  up  shews 
this — *'  I  claim  as  my  invention  the  application  of  a  self- 
adjusting  leverage  to  the  back  and  seat  of  a  chair."  This 
is  not  claiming  a  principle. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Damibl  Guilford  Waite,  Clerk,  v.  William  Bishop, 
Joseph   Lawrence,   Charles    Brooke,   and    John 

NOKES. 

X  HIS  was  an  application  under  the  Interpleader  Act^  a  sequestraUon 
when  the  Court  directed  that  the  facts  should  be  stated  in  ^^^^^^  ^x  ^« 

.  awigneea  of  an 

the  tOllOWing  case  : —  insolvent  incum- 

bent operates 
only  from  the  time  of  publication,  and  does  not  entitle  the  assignees  to  the  arrears  of  composition  for 
tithes  due  before  publication. 

L«iging  a  writ  of  levari  facias  with  the  registrar  of  the  bishop  of  the  diocese,  does  not  bind 
the  property  of  the  incumbent  from  the  time  of  such  lodging. 
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£xcA.  of  Pleat,      The  plaintiff  in  this  case  is  rector  of  Blagdon^  in  the 

^    county  of  Somerset.     In  the  year   1825,    the    plaintiff 

Waitb       granted  an  annuity  to  one  John  Britten^  of  Ctapham  Com- 

BiiHop.       I'^on,  in  the  county  of  Surrey,  and  secured  the  payment 

thereof  by  a  demise  of  his  rectory  of  Blagdon  aforesaid , 

and  by  warrant  of  attorney  intided  in  a  cause  Briiien  ▼• 

Waile.  In  the  year  I8S89  the  annuity  being  in  arrear,  the 

said  John  Britten  applied  for  and  obtained  sequestration 

against  the  rectory  aforesaid,  and  continued  in  receipt  of 

the  tithes  and  profits  thereof  until  the  month  of  March, 

1832.     On  the  8th  day  of  May,  18SS,  the  plaintiff  Wtdte 

applied  in  the  Court  of  King^s  Bench,  through  Mr.  John 

Nokes,  an  attorney,  for  and  obtuned  a  rule  nisi  for  setting 

aside  and  delivering  up  the  annuity  deeds,  warrants  of 

attorney,  and  judgments. 

In  Trinity  Term,  1832,  the  said  rule  nisi  was  made  ab- 
solute ;  and  it  was  ordered  that  no  further  proceedings 
should  be  taken  on  the  writ  of  sequestration ;  and  there 
was  a  reference  to  the  Master  respecting  the  monies  re* 
ceived  by  Britten,  mth  liberty  thereafter  to  issue  a  fresh 
writ  of  sequestration  for  any  future  arrears  of  the  said  an* 
nuity. 

The  said  John  Britten  refused  to  withdraw  his  writ  of 
sequestration  from  the  living  of  the  plaintiff,  alleging  that 
the  said  rule  absolute  did  not  order  him  to  do  so.  In  the 
month  o{  April,  1832,  before  the  application  to  the  Court 
of  King's  Bench  for  the  rule  nisi  above  mentioned,  the 
plaintiff  executed  a  warrant  of  attorney  to  the  said  JaJkn 
Nokes,  in  the  penal  sum  of  100/.,  for  certain  costs  due 
from  the  plaintiff  to  the  said  John  Nokes,  upon  which 
warrant  of  attorney  the  said  John  Nokes  signed  judgment, 
and  issued  a  writ  of  levari  facias,  according  to  the  forma 
prescribed  by  law,  and  caused  the  same  to  be  filed 
in  the  oflBce  of  the  Lord  Bishop  of  Bath  and  fVetts,  on 
or  about  the  26th  day  of  Jpril,  1832,  for  the  purpose  of 
procuring  senuestration  against  the   living  of  Blagdam 
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aforesaidy  the  sequestration  of  the  said  John  Britten  being  R*ch,  of  putu, 
still  upon  the  said  living.  '   ^ 

In  the  month  of  June,  ISSS,  after  the  above  rule  was  Waitb 
made  absolute,  the  plaintiff  executed  a  second  warrant  of  buhop. 
attorney  to  the  said  John  Nokes,  in  the  penal  sum  of  2001.  ^ 
for  other  costs  due  from  the  plaintiff  to  the  said  John  Nokes, 
upon  which  second  warrant  of  attorney  the  said  John 
Nokes  likewise  signed  judgment,  and  issued  a  writ  of 
ferariyactov  according  to  the  forms  prescribed  bylaw; 
and  caused  the  same  to  be  filed  in  the  office  of  the  said 
Lord  Bishop  of  Bath  and  tfelU,  on  or  about  the  18th 
day  of  June,  1832,  for  the  purpose  of  procuring  seques- 
tration against  the  said  living  of  Blagdon  aforesaid,  the 
sequestration  of  the  said  John  Britten  being  still  upon  the 
said  living. 

The  said  John  Nokes  caused  an  office  copy  of  the  said 
rule  absolute,  of  Trinity  Term,  1832,  to  be  served  upon 
Mr.  PurJUt,  the  registrar  of  the  Bishop  o{Bath  and  Wells, 
by  Messrs.  MeUiar,  Lovell  ^  Co.,  solicitors,  of  Wells; 
when  the  said  Mr.  Purfitt  informed  them  that  sequestra- 
tion could  not  be  granted  to  the  said  John  Nokes,  in  con- 
sequence of  tbe  said  John  Britten  not  having  withdrawn 
bis  writ  of  sequestration  from  the  said  living. 

The  plaintiff,  having  been  arrested  for  debt,  filed  his 
petition  on  the  10th  day  of  October,  18S2,  to  be  dis- 
charged from  his  debts  by  virtue  of  the  act  of  Parliament 
passed  for  the  relief  of  insolvent  debtors ;  and,  on  the 
SSrd  February t  18SS,  the  plaintiff  was  discharged  accord- 
ingly, having  inserted  in  his  schedule  the  debt  claimed 
by  the  said  John  Britten,  and  likewise  the  debt  claimed 
by  the  said  John  Nokes,  by  virtue  of  the  said  two  war- 
rants of  attorney  and  writs  of  levari  facias  issued  upon 
the  judgments  entered  up  thereon.  The  above-named 
defendants,  Wittiam Bishop,  Joseph  Lawrence,  andCharles 
Brooke,  were  duly  appointed  assignees  of  the  estate  and 
effects  of  the  above  plaintiff. 
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Bseh,  of  Pieoi,  Oil  the  14th  day  of  May,  18S3,  (being  after  the  adjadi- 

^  cation  of  the  plaintiff),  the  Master  of  the  Court  of  King's 

Waitb  Bench  made  bis  allocatur  upon  the  matters  referred  to 

Bishop.  hiiHf  in  the  following  words  and  figures : — 

£  s.  d. 

*' Amount  of  tithes  received      ....        909  19  5| 

Payments  thereout 873  7  2 

Balance  in  the  hands  of  the  sequestrator ' 


:}■ 


towards  payment^^of  the  arrears  of.  the  ^£36  IS    3| 
annuity 

On  the  24th  oi  May,  1833,  the  Court  of  King's  Bench 
granted  to  the  said  John  Britten  a  rule  nisi,  to  shew  cause 
why  he  should  not  be  at  liberty  to  proceed  on  his  writ  of 
sequestration. 

The  assignees  of  the  plaintiff  took  no  steps  to  oppose 
the  said  rule^  whereupon  the  plaintiff  himself  (Waite) 
instructed  counsel  through  his  attorney  to  oppose  it,  on 
the  ground,  that,  by  the  rule  of  Court  of  Trinity  Term, 
18S2,  the  said  John  Britten  was  reduced  to  the  condition 
of  a  mere  judgment  creditor;    and,  the  plaintiff  Waiie 
having  been  adjudicated  before  Britten  could   issue  a 
fresh  writ  of  sequestration,   that  his  claim  against  the 
living  was  destroyed  by  virtue  of  the  34th  sect,  of  7  Geo* 
4,  c.  57.    The  same  rule  coming  on  for  argument  on  the 
12th  day  of  </tfi}<?,  1833,  the  Court  of  J^tif^f  jBracA,  on 
consideration  of  the  facts  stated  there,  relating  to  Mr. 
Britten's  sequestration,  discharged  the  said  rule. 

On  the  14th  day  of  May,  1833,  the  assignees  of  the 
plaintiff  filed  an  order  of  adjudication  in  the  office  of  the 
Lord  Bishop  of  Bath  and  Wells,  pursuant  to  the  direc- 
tions of  the  Insolvent  Debtors'  Act,  but  could  not  obtain 
sequestration,  in  consequence  of  Mr.  Britten  s  still  refus- 
ing to  withdraw  his  writ  of  sequestration. 

On  the  13th  November,   1833,  the  assignees   of  the 
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plaintiff  obtained  from  the  Court  of  King's  Bench  a  rule  Exeh.  of  Pkat, 
to  shew  cause  why  the  sequestration,  at  the  suit  of  the  ^  '   > 

plaintiff,  {Briiten)^  should  not  be  set  aside,  or  removed        Waite 
from  the  benefice^  the  plaintiff  retaining  all  monies  law-       bishop. 
fully  levied  thereunder^  and  with  liberty  to  the  assignees 
under  the  Insolvent  Debtors'  Act  to  issue  a  sequestration 
upon  such  living. 

Mr.  Nokes's  opposition  to  the  rule  as  regarded  the  per- 
mission of  the  Court  to  the  assignees  to  issue  a  sequestra- 
tion was  not  persisted  in,  it  having  been  proposed  by  the 
assignees  of  the  plaintiff  Waite,  that  the  claims  of  the 
said  John  Nokes  should  be  satisfied  out  of  the  first  pro- 
ceeds from  the  living ;  and  that  the  details  of  this  ar- 
rangement should  be  settled  between  the  counsel  for 
the  parties. 

The  rule  came  on  for  argument  on  the  SSnd  day  of 
November,  1838,  when  the  Court  ordered  that  the  seques- 
tration at  the  suit  of  the  plaintiff  Britten,  should  be  re- 
moved from  the  benefice  of  the  defendant,  the  plaintiff 
retaining  all  monies  lawfully  levied  thereunder ;  and  with 
liberty  to  the  assignees  under  the  Insolvent  Debtors'  Act 
to  issue  a  sequestration  upon  the  said  living. 

On  the  8th  January,  1834,  the  said  John  Britten  with- 
drew his  writ  of  sequestration ;  and,  on  the  ISth  January, 
1834,  the  sequestration  of  the  assignees  of  the  plaintiff  was 
duly  published.  From  the  month  of  May,  1832,  to  the 
said  l^th  of  January,  1834,  no  creditor  of  the  said  plain- 
tiff could  receive  the  proceeds  from  the  said  living,  John 
Britten,  the  then  sequestrator,  being  restrained  by  the  or- 
der of  the  Court  of  King's  Bench,  and  the  Bishop  of  Bath 
and  WellsheSng  prevented  from  granting  sequestration  to  any 
other  creditor,' ih  consequence  of  the  writ  of  the  said  John 
Britten  being  still  on  the  said  living.  The  plaintiff  having 
been  advised  that  he  was,  by  virtue  of  the  provision  con- 
tained in  7th  Geo.  4,  c.  57,  s.  38,  the  only  party  entitled  to 
the  tithes  of  the  said  living  accrued  due  from  the  month  of 
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^^l&i"^'  ^^^^'  '^^'  to  the  said  29tb  day  of  September,  183S, 
V     y.     "^    daimed  the  same  as  they  respectively  became  due  in  the 
Waite       months  of  March  and  September,  1833.    A  great  number 
BisBop.       of  the  parishioners  hsTing  refused  payment  to  the  plaintiffi 
several  actions  were  brought  at  his  suit  in  Trimty  Vaca- 
tion last,  in  this  honourable  Court,  and,  amongst  others, 
against  Thamae  Roworth,  John  Bailey,  the  elder,  and 
John  Stevens.    The  tithes  being  claimed  by  several  par- 
ties, the  last-named  defendants  took  out  a  summons  under 
the  Interpleader  Act,  I  &  8  fVilL  4,  c.  58,  which,  being 
attended  by  all  parties  interested,  before  Mr.  Baron  Baff- 
ley,  he  ordered  that  the  amounts  sued  for  should  be  paid 
into  Court,  and  all  further  proceedings  stayed  until  the 
fourth  day  of  the  following  term. 

In  Hilary  Term,  1834,  the  matter  was  brought  before 
this  honourable  Court,  when  the  above-named  plaintiff, 
and  the  defendants,  William  Bishop,  Joseph  Lawrence, 
and  Charles  Brooke,  and  John  Nokes  appeared  and  stated 
their  respective  claims  to  the  tithes  in  question.  The  said 
WiUiam  Bishop,  Joseph  Lawrence,  and  Charles  Brooke 
founded  their  right  upon  their  appointment  as  asaignees 
of  the  above-named  plaintiff,  and  upon  the  sequestration 
then  granted  to  them  by  the  bishop  of  the  diocese.  The 
said  John  Nokes  alleged  in  his  behalf,  as  the  fact  really 
was,  and  stated  by  Mr.  Purfitt,  the  registrar  of  the  Lord 
Bishop  of  Bath  and  Wells,  that  the  sequestration  had  been 
granted  to  the  said  assignees,  subject  to  any  right  he,  the 
said  John  Nokes,  might  have  to  the  tithes  in  question ;  and 
claimed  to  have  such  right  from  the  circumstance,  that, 
having  lodged  his  writs  of  levari  facias  in  the  office  of  the 
bishop  of  the  diocese,  he  had  done  all  that  the  law  enabled 
him  to  do;  that  sequestration  would  have  been  granted  to 
him  had  not  the  said  John  Britten  been  in  possession  of 
the  said  living  by  virtue  of  his  said  writ  of  sequestration, 
and  that  such  possession  was  tortious,  and  a  violation  of  the 
rule  of  TVJmVy  Term,  1832,  made  in  the  cause  oi  Britten 
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▼•  Waiie.     The   plaintiff  Waiie   claimed  the  tithes  on   Exch,  ofPUas, 


1834. 


the  grounds  hereinbefore  stated.     All  these  matters  be- 
ing stated  to  the  Court,  orders  were  respectively  made,        Waite 


p. 


&c«    (The  case  then  set  forth  the  orders  made  respect-       bishop. 
ing  the  argument  of  the  case  in  the  several  causes,  with 
directions  as  to  the  money  paid  into  Court,  &c«) 

The  Aitomey-Oenercd  for  the  plaintiff  Waite — ^Three 
parties  claim  title  to  the  arrears  of  tithes :  the  plaintiff, 
who  is  the  incumbent;  the  assignees  of  the  plaintiff  under 
the  Insolvent  Act;  and  a  judgment  creditor  of  the  plain- 
tiff: and  the  question  for  the  decision  of  the  Court  is,  which 
of  these  parties  is  entitled.  There  are  certain  dates  which  it 
will  facilitate  the  argument  of  this  question  to  bear  in  mind 
—JirH^  the  discharge  of  the  plaintiff  by  the  order  of  the  In- 
solvent Court,  $S3rd  February,  1833;  second,  the  time  of  the 
arrears  in  question  becoming  due,9f;!r.  in  March  and  Sepiem-' 
ber,  1833;  third,  the  time  of  the  actions  being  brought  by 
the  plaintiff.  Trinity  vacation,  1833;  snid  fourth,  the  time 
of  the  sequestration  of  the  assignees  being  published,  rex. 
12th  January,  1834.  Pritnd  facie,  the  incumbent  is  enti- 
tled to  maintain  this  action,  and  to  recover  the  arrears.  He 
might  have  sued  all  the  occupiers,  who  could  not  have  set 
up  any  defence.  The  question  then  is,  whether  any  of  the 
other  claimants  can  shew  a  better  title ;  and,^r«/,  with  re- 
gard to  the  title  oiNokes,  the  judgment  creditor.  [Parte, 
B. — Is  there  not  a  question  whether  the  prior  sequestra- 
tion of  Britten  did  not  prevent  the  plaintiff  from  bringing 
his  actions  T]  Britten  is  not  a  party  before  the  Court. 
AH  the  proceedings  upon  his  sequestration  were  stayed  by 
the  order  of  the  Court  of  King's  Bench.  He  might  have  is- 
sued a  fresh  sequestration  for  subsequent  arrears,  but  he 
has  not  chosen  to  do  so.  [Alderson,  B. — It  may  be  a  ques- 
tion whether  the  Interpleader  Act  does  not  exclude  all  those 
who  neglect  to  make  their  claim.     Lord  Lyndhurst,  C.  B. 

VOL.  I.  MM  c.  M.  R. 
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E»ek.  tf  pum,  — Briiien  was  allowed  to  retain  all  that  he  had  received 
1S34 
^«....^^J.^     under  the  first  sequestration,  with  liberty  to  issue  another. 

Waits  That  does  not  affect  the  arrears  now  in  question.  Parke, 
BuHOP.  B. — Britten  is  not  before  the  Court,  and  the  operation  of 
his  sequestration  was  put  an  end  to.  He  may,  therefore, 
be  considered  as  entirely  out  of  the  case.]  Nokes  can  hare 
no  claim  to  the  arrears,  because,  in  fact,  his  sequestration 
never  issued ;  and  whatever  remedy  he  may  have  against 
the  bishop,  for  not  granting  the  writ,  under  the  supposition 
that  the  prior  sequestration  of  Britten  prevented  him  from 
so  doing,  it  is  clear  that,  without  such  sequestration,  be 
can  make  no  valid  title  to  these  arrears  as  against  the  in* 
cumbent.  The  next  point  is,  whether  the  title  of  the  as- 
signees under  the  Insolvent  Act  is  preferable  to  that  of  the 
plaintiff.  The  arrears  could  not  pass  under  the  general 
assignment,  for  they  did  not  become  due  untU  after.  The 
sequestration  of  the  assignees  was  not  published  before  the 
12th  January f  1834,  and  at  that  time  the  plaintiff's  actions 
had  been  commenced ;  and,  before  the  sequestration  (a),  the 
property  could  not  pass  to  the  assignees.  Biehop  v. 
Hatch  {b). 


(a)  It  does  not  seem  to  be  well  ing  property,  see  Paine  v.  Drewe^ 

settled  from  wlmt  period  the  pro-  4  East,  623 ;  Lowthal  v.  Tomkims, 

perty  is    bound  by  the  seques-  B.  N.  P.  91 ;  Eex  v.  AUmUi,  IB 

tration.    In  Bennett  ?.  ApperUy^  East,  27d;    Gila  v.    Crover,    1 

6  B.  &  C.  634,   9  D.  k  R.  673,  Clarke  &  F.  74—177;  I*c«  v. 

S.  C,  Lord  Tenterden  says— "It  Nockells,  lOBingh.  182. 
may  be  admitted,  that,  until  publi-         C^)  1  Ad.  &  BU.  171-    7  Geo. 

cation,  no  person's  rights  con  be  4,  c.  57,  s.  2S— "  ProYided  al- 

interfered  with."     But    Bayley,  ways,  and  be  it  further  eaact- 

J.,  says, ''  1  think  that  the  proper-  ed,    that    nothing    in    this    act 

ty  is  bound  from  the  time  when  contained   shall   extend   to    en- 

the  sequestrator  is  appointed,  and  title  the  assignee  or  assignee  of 

that  the  publication  of  notice  is  the  esute  and  efiecte  of  any  sodi 

only  necessary  in  order  to  give  prisoner,  being  a  beneficed  cler- 

priority  against  conflicting  righu.**  gymau  or  curate,  to  the  income 

As  to  the  effect  of  writs  in  bind-  of  such  benefice  or  curacy  for  the 
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Harrison^  for  the  assignees. — At  the  time  of  the  com-  Exch.  of  Pkaa, 
mencement  of  the  plaintifTs  actions,  Britien  was  the  con«  ^ 

tinning  sequestrator.     The  terms  of  the  rule  merely  were,       Waits 
that  no  fiirther  proceedings  should  be  taken  on  his  seques-       biiuop. 
tration ;  but  the  sequestration  itself  was  not  annulled.     It 
is  suflScient  to  defeat  the  title  of  the  plaintiff  that  a  se- 
questration de  fcido  was  existing;  and  that  the  bishop 
considered  it  as  so  existing  appears  from  his  refusal  to 
grant   another  sequestration.     But,   admitting   that  be* 
fore  the  publication  of  the  assignees'  sequestration  the 
tithes  were  the  plaintiff's,  and  that  the  operation  of  Brit- 
ten t  sequestration  was  put  an  end  to,  the  question  is,  to 
whom  the  arrears  of  tithe  belonged  ?     Britten  was  pre- 
vented from  receiving  them,  having  issued  no  second  se*- 
questration.     Noke$  could  not  have  them,  for  he  had  no 
sequestration  at  all ;  the  plaintiff  had  not  collected  or  re* 
ceived  them ;  and  in  this  state  of  things  the  sequestration 
of  the  assignees  issued.     That  sequestration  immediately 
entitled  them  to  the  accruing  payments,  and  to  the  arrears 
then  due.     Supposing  the  arrears  to  belong  to  the  plain* 
tiff,  all  his  title  to  them  is  transferred  to  the  assignees. 
ZParie,  B. — ^You  contend,  that,  since  the  commencement 
of  the  suit,  circumstances  have  occurred  to  defeat  the 
plaintiff's  title.]     Certainly;  his  title  is  defeated  by  the 
superior  title  of  the  assignees.     Great  injustice  would  en- 
sue by  holding  that  they  are  not  entitled  to  the  arrears. 
Under  their  sequestration  the  arrears  due  to  the  curate. 


purposes  of  this  act ;  proTided  al-  titioii»  io  punusnce  of  this  act, 

ways  nevertheless,  that  it  shall  be  shall  be  a  Bofficient  xTarrant  for 

lawful  for  such  assifi^nee  or  assipf-  the  granting  of  such  seqoestration, 

nees  to  apply  for  and  obtain  a  se-  without  any  writ  or  other  proceed- 

questration  of  the  profit  of  any  ing  to  authorize  the  same;  and 

such  benefice  for  the  payment  of  such  sequestration  shall  accord- 

ihe  debts  of  such  prisoner ;  and  ingly  be  issued  upon  any  writ  of 

the  order  of  acyudicadon  made  in  levari  facias  founded  upon  any 

the  matter  of  such  prisoner's  pe-  judgment  against  such  prisoner.^ 

M  M  2 
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Exeh.rfPUai^  amounting  to  120/L,  may  be  claimed^  and  they  ought,  tfaere- 

^     fore,  to  be  entitled  to  the  arrears  of  the  profits.     As  against 

Waite        Nokes,  the  assignees  take  the  same  ground  that  Wake 

Bishop.       himself  does,  and  say  that  his  title  is  bad,  because  no  se* 

questration  has  ever  been  issued  by  him.     As  against 

Waite,  they  say  that  their  sequestration,  duly  published, 

operates  so  as  to  vest  in  them  both  the  accruing  payments, 

and  those  which  Waite  has  suffered  to  be  in  arrear  (a). 

Bishop  ▼•  Hatch  (b)  is  a  decision  in  favour  of  the  assignees 

as  between  themselves  and  the  judgment  creditor. 

Addison,  for  Nokes. — Nokes,  the  judgment  creditor, 
having  done  all  that  by  law  was  required  of  him  to  perfect 
his  title  to  the  arrears  of  tithe,  has  now  the  preferable 
claim.  By  lodging  his  writs  regularly  with  the  regbtrar 
of  the  bishop,  and  directing  him  to  issue  sequestrations 
thereupon,  he  has  sufficiently  complied  with  the  requisi- 
tions  of  the  law.  His  title  has  priority  over  that  of  the  as- 
signees, whose  sequestration  was  granted  expressly  sub- 
ject to  his  claim.  [Lord  Lyndhurst,  C.  B. — The  simple 
question  is,  whether  he  is  entitled  to  maintain  an  action.] 
At  all  events,  as  against  the  plaintiff,  Nokes  may  claim  the 
arrears.    When  his  writs  were  lodged  with  the  bishop. 


(a)  Where  a  notice  to  quit,  given  January,  as  between  the  25th  De- 

by  a  rector  to  the  tenant  of  his  cember  and  the  1 7th  of  January 

glebe  land,  expired  on  the  26th  of  the  tenant  was  a  trespasser.    IXie 

December,  and  on  the  1 7th  of  Ja-  d.  Morgan  v.  Bluckj  3  Campb.  447« 

nuary  following  a  sequestration  Dampier^  J.,  in  that  case  says — 

was  read  in  the  church,  and  the  *<From  the  day  of  publication  the 

rector  afterwards,  by  order  of  the  incumbent  is  not  entitled  to  the 

sequestrator,  received  from  the  rents  and  profits  of  the  glebe  lands 

tenant,  who  held  over,  a  weekly  while  the  sequestration  remains  in 

allowance,whichhe  described  in  a  force;  but  he  is  entitled  to  audi 

receipt  as  issuing  out  of  the  tithe  rents  and  profits  down  to  that 

and  glebe;  it  was  held,  that  the  rec-  time  from  the  expiration  of  the 

tor  might  still  muntain  an  eject-  notice  to  quit.** 
ment,  laying  the  demise  on  the  I  st         (6)  1  Ad.  &  Ell.  171- 
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Britien'g  sequestration  was  stfll  operating.  It  was  after-  ^<^^^^^> 
wards  set  aside,  and  the  arrears  in  question  accrued  in  the 
interim.  Now,  it  is  laid  down  that  a  sequestration  is  ana- 
logous to  a  Jieri  facias,  and  that  the  bishop,  with  regard 
to  the  former,  stands  in  the  same  situation  as  the  sheriff 
with  regard  to  the  latter;  The  King  v.  The  Bishop  ofLonr 
dan(a);  and,  if  two  writs  of^.  fa.  be  delivered  to  the 
sheriff  to  be  executed,  and  the  first  of  these  writs,  after  a 
levy  under  it,  is  set  aside,  the  levy  is  applicable  to  the 
second  writ;  so  here,  on  Britiens  sequestration  being  set 
aside,  the  arrears  which  might  have  been  taken  under  it, 
became  applicable  to  Nokes's  claim,  under  the  writs  then 
lying  in  the  registrar's  office.  The  sequestration  might 
have  been  published  after  the  return  day  of  the  levari  fa- 
cias* Bennett  v.  Apperley  (&).  It  is  said,  that  the  seques- 
tration will  only  bind  the  property  from  the  time  of  its  pub- 
lication ;  but  that  is  with  respect  to  third  persons,  for,  with 
respect  to  the  party  himself  against  whom  it  issues,  it  binds 
the  property  from  the  time  of  the  delivery  of  the  writ  to 
the  bishop.  If  so,  the  plaintiff  cannot  claim  the  tithes ; 
nor  can  the  assignees,  for  Nokes*s  title  is  paramount  to 
theirs. 

The  Attorney-General,  in  reply. — It  is  admitted  on  all 
hands  that  Britten^s  title  is  out  of  the  question.  His  se- 
questration was  entirely  set  aside.  For  Nokes,  it  is  argued 
that  he  has  a  sort  of  lien  on  the  property,  which  it  is  said 
was  bound  by  the  delivery  of  the  writs  o(  levari  facias  to 
the  bishop.  No  authority  is  cited  for  that  position ;  nor 
has  there  been  any  decision  referred  to  on  the  part  of  the 
assignees  to  shew  that  a  right  of  action  is  transferred  by 
the  assignment ;  and  to  hold  so  would  be  contrary  to  the 
words  of  the  writ  and  to  the  principles  of  law.  [Parke,  B. 
Supposing  that  no  composition  in  this  case  had  existed, 


(a)  1  Dowl.  &  Ry.  487;  and  see         (6)  6  B.  &  C.  630;  9  D.  &  R. 
JUanh  ▼.  Fawcett,  2  H.  BL  582.        673,  S.  C. 
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^«*T^^'««»  no  right    of   action  on  the  statute  of  Edw.  6  would 
^— ^^-^-^    have  been  transferred.]     If  so,  how  can  the  right  of  action 
Waitb       to  these  arrears  be  transferred  ?     [Lord  Lpndhurst,  C.B. 
BisHor.      *— It  seems  to  me  that  the  words  of  the  writ  are  prospec- 
tive only.]    It  would  be  contrary  to  all  analogy  that  a  writ 
of  execution,  such  as  this  is^  should  extend  to  choees  in 
action. 

Lord  Lynohurst,  C.  B. — ^The  title  of  Britten  may  be 
considered  as  entirely  out  of  the  question.  He  has  been 
served  with  the  rule,  and  does  not  appear  for  the  purpose  of 
making  a  claim.  The  rector  is  the  person  who  has  the  appa- 
rent right  to  these  arrears,  by  virtue  of  his  possession 
of  the  rectory.  The  title  of  the  assignees  did  not  ac« 
crue  before  the  12th  of  January^  when  their  seques* 
tration  was  published.  Now,  unless  the  effect  of  that 
sequestration  was  retrospective,  their  title  cannot  defeat 
that  of  the  plaintiff,  and  I  am  of  opinion  that  it  is 
not  retrospective.  To  hold  it  so  would  be  inconaistent 
with  the  form  of  the  writ.  According  to  the  language  of 
the  writ,  it  applies  only  to  the  accruing  property  of  the 
rectory.  With  regard  ioNoke^^  he  also  is  out  of  the  ques- 
tion, for  his  sequestration  was  never  published. 

Parke,  B. — I  am  of  the  same  opinion.  The  only  ques- 
tion is  as  to  the  title  of  the  assignees,  and  that  depends 
upon  the  point  whether  or  not  their  sequestration  had  a 
retrospective  effect.  No  authority  has  been  shewn  to  in- 
duce the  Court  so  to  hold,  and  the  language  of  the  seques- 
tration itself  is  at  variance  with  such  a  construction.  No- 
thing passes  under  it  but  the  future  profits  of  the  rectory, 
and  not  such  rights  as  rent  already  accrued  due,  or  rights 
of  action  like  these  arrears  of  tithes. 

Alderson,  B. — The  rector  was  the  party  in  possession 
at  the  time  of  these  arrears  accruing,  and,  as  such,  is  now 
entitled  to  them.    The  sequestration  does  not  extend  to 
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antecedent  fruits.     Were  we  to  hold  that  it  did  so  extend  ««?*•  ^  ^^^f 

1834 
much  inconvenience  would  follow  with  regard  to  prior  se-     - 

questrations.  Waitb 

GuRNBY,  B.,  concurred. 

Judgment  for  plaintiff  (a). 

The  costs  of  the  application  to  the  Court  were  ordered 
to  be  paid  by  Nokes  and  the  assignees  in  equal  moieties. 
The  defendants  to  pay  the  plaintiff's  costs  of  the  action 
up  to  the  time  of  payment  into  Court. 


(a)  The  following  is  tbo  form  in 
which  the  writ  of  sequestration 
runs : — "  We,  therefore,  proceed- 
ing by  virtue  of  and  in  obedience 
to  the  said  writ,  and  inasmuch  as 
in  us  lies  duly  executing  the  same, 
have  sequestrated  all  and  singular 
the  tithes,  fruits,  profits,  oblations* 
obventions,  and  all  other  ecclesi- 
sstical  rights  and  emoluments  of 
and  belonging  to  the  rectory  [or 
*  ricarage'J  and  parish  church  of 
in  the  county  of  and 
diocese  of  of  which  the  said 
C.  D;  mentioDed  in  the  said  writ, 
is  the  present  rector  [or  <  Ticar*], 
snd  by  these  presents  do  sequester 


the  same,  and  give  and  grant  unto 
youy  the  said  £  F.,  full  power  and 
authority  to  sequestrate,  collect, 
levy,  gather,  and  receive  all  and 
singular  the  tithes,  fruits,  profits, 
oblations,  obventions,  and  all  other 
ecclesiastical  rights  and  emolu- 
ments of  and  belonging  to  the 
rectory  [or  *ricarage*]  and  parish 
church  of  aforesaid,  and  the 

same  to  sell  and  dispose  of,  and 
the  money  arising  therefrom  to 
apply  to  and  for  the  due  payment 
of  the  debt  and  costs  in  tlie  said 
writ  mentioned,  subject  to  the 
said  indorsement  on  the  said  writ  ; 
also  subject,  &c.^ 


BUTTERWORTH  9.  CraBTREE. 

X  HIS  was  a  country  cause,  in  which  issue  was  joined  in  in  a  country 
June ;  and  an  order  was  obtained,  pursuant  to  the  statute  be^Jri^a^before* 
8  &  4  fFilL  4,  c.  42,  for  trying  it  before  the  sherifF.    No  '^« '^T?  ***' 

'  ^     ^  plaintiff  has  the 

same  period  of 
time  for  proceeding  at  if  no  such  order  had  been  made. 
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^^^f^*"'  ^^^^^^  ^^  ^™^  ^^  given,  and  it  appeared  that  two  courts 

V     ^  '  ^    had  been  held  by  the  sheriff  between  the  issuing  of  the 

BuTTBKwoKTH  wrft  of  trfal  and  this  term,  at  either  of  which  the  cause 

Ckabtkee.     might  have  been  tried.     In  the  course  of  this  term  a  rule 

was  obtained  by  Alexander  to  shew  cause  why  there  should 

not  be  judgment  as  in  case  of  a  nonsuit ;  against  which 

cause  was  now  shewn  by — 

Rawlinson,  who  contended  that  the  application  was 
made  too  early,  there  having  been  no  default  in  not  having 
proceeded  to  trial,  no  notice  of  trial  having  been  given. 

Alexander,  contri,  relied  upon  Mullins  v.  Buhopp{a), 
as  shewing  that  the  holding  of  two  sheriff's  courts  is  equi- 
valent to  two  assizes  having  taken  place,  which,  according 
to  the  usual  practice^  brought  the  plaintiff  into  de&ult 

Parke,  B. — There  is  nothing  to  alter  the  old  practice 
with  regard  to  the  time  of  making  this  application.  The 
defendant  seldom  derives  any  benefit  from  these  motions, 
which  have  not  always  his  interests  in  view.  If  the  plain- 
tiff chooses  to  give  notice  of  trial,  he  is  then  bound  to  pro- 
ceed in  pursuance  of  that  notice,  and  according  to  the 
practice  of  the  Court.  But  be  has  not  done  so  here,  and 
the  application  is,  therefore,  premature.  It  may  be  desir- 
able to  consider  whether  it  would  not  be  better  that  coun- 
try causes,  where  the  trial  is  before  the  sheriff  under  the 
new  act,  should  not  be  put  upon  the  same  footing  as  town 
causes  with  respect  to  the  time  of  proceeding. 

Rule  discharged. 
(a)2DowLP.C.627. 
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Exeh,  of  Pleat, 
1834* 
Black  v.  Sangster.  v     y  '  ^ 

X  HE  plaintiff  obtained  an  order  to  amend  bis  declaration.  The  plaintiff; 
witb  leave  to  tbe  defendant  to  plead  de  novo  to  the  amend-  J[^*orde^to  "^ 
ed  declaration.    The  order  was  duly  served  upon  the  de-  »"«"?  *>»  ^«- 

*'  *  claratioD,  with 

fendant,    Tbe  plaintiff  notwithstanding,  without  amend-  leave  to  defen- 
logf  gRve  notice  of  trial,  and  the  cause  was  tried  before  denow, may 
Tindal,  C.  J.,  at  the  last  assizes  for  the  county  of  Surrejf,  ^"^f""^^^^^ 
when  it  was  taken  as  an  undefended  cause.  ceed  to  trial 

without  procur- 
ingittobere* 

Buckle  now  moved  to  set  aside  the  verdict  which  had  Bdnded. 
been  obtained  for  the  plaintiff,  on  the  ground  that,  after 
obtaining  the  order  to  amend,  it  was  not  competent  to  him 
to  proceed  to  trial  without  rescinding  that  order.    He  cited 
James  v.  Kirk  (a). 

Parke,  B. — The  plaintiff  applied  to  amend,  and  had 
leave  to  do  so  upon  certain  terms.  Those  terms  he  does 
not  think  proper  to  accept,  and  proceeds  to  trial  upon  the 
declaration  as  it  stood.  He  was  perfectly  at  liberty  to  take 
that  course,  and  there  is  no  irregularity. 

The  rule  was,  however,  granted  upon  certain  terms, 
there  being  an  affidavit  of  merits. 

(a}lGhitty'8R.246. 


Cleasby  v.  Poole. 

€JdALL  having  obtained  a  rule  for  judgment  as  in  it  is  no  answer 
case  of  a  nonsuit—  f**/  ™^®/" 

judgment  as 
in  case  of  a  non- 

Comynnow  shewed  cause  upon  an  affidavit,  which  stated,  pontiff  L^^r, 
that,  in  consequence  of  the  plaintiff*s  poverty,  and  his  fail-  andhasnegiect- 

n.i».  .,*.,  ,  .      cd  10  furnish  his 

mg  to  furnish  his  attorney  with  funds  to  carry  on  the  suit  attorney  with 
according  to  his  promise,  the  attorney  had  not  proceeded,  "uc"t^ttii"s5t?" 
and  he  offered  to  give  a  peremptory  undertaking. 


6S8 
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-KxeA-^Piw,  Parke,  B. — The  cages  have  never  yet  gone  to  that  ex- 
tent. Such  an  excuse  has  never  been  admitted,  and  I  do 
not  think  it  sufficient. 

Time  was  given  to  produce  a  better  affidavit. 


Toadedaiadon 


I  to 

pay  on  request, 
the  defendant 
pleaded  as  to 
part,  that  he  has 
paid  the  same, 
and  as  to  the 
residue  non  at" 
tumptit,  and 
oonduded  the 
whole  plea  to 
the  country:— 
BeU  bad  on 
special  demur- 


Ensall  V.  Smith. 

Assumpsit  for  goods  sold  and  delivered,  and  on  an 
account  stated.  The  declaration  concluded  in  the  usual 
form,  that  the  defendant,  although  requested,  had  not 
paid  the  money,  or  any  part  thereof.  Plea,  as  to  41L, 
part  of  the  monies  in  the  said  declaration  mentioned,  the 
defendant  says,  that  he  has  paid  the  same ;  and,  as  to  the 
residue  of  the  said  monies,  that  he  did  not  undertake  or 
promise,  &c.  The  whole  plea  concluded  to  the  country. 
Special  demurrer,  on  the  ground  that  the  plea  was  pleaded 
with  an  improper  conclusion. 

DundaSf  in  support  of  the  demurrer. — A  plea  of  pay- 
ment must  conclude  with  a  verification.  This  was  always 
the  case  before  the  new  rules;  and  there  is  no  reason  to 
say,  that,  because  it  is  joined  in  the  same  plea  as  the  gene- 
ral issue  as  to  other  part,  this  rule  can  be  departed  from. 

Manself  contrh. — The  form  of  the  plea  is  good.  It  is 
simply  a  traverse  of  a  material  fact  alleged  in  the  declar- 
ation, viz.  the  payment.  The  declaration  avers  that  the 
defendant  did  not  pay  the  sum  of  money  therein  mentioned; 
the  plea  alleges  that  he  did.  Here  th^i  is  a  cooh 
plete  joinder  of  issue,  which  ought  to  conclude  to  the 
country. 

Parkb,  B. — The  plea,  in  its  present  form,  assumes  that 
there  can  be  no  other  answer  to  it  than  a  simple  dental. 
That  is  not  so.     It  is  jierfectly  consistent  with  the  plea 
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that  the  defendant  may  have  made  the  payment  after  ^**:^^^«» 

request ;  whereas  the  declaration  states  that  he  did  not  v^.^^..^ 
pay  on  request.    The  plea  of  paymentt  when  so  pleaded^        Bmsall 
ought  to  conclude  to  the  Court  with  a  Terifioation.  Smitb. 

The  rest  of  the  Court  concurring — 

Judgment  for  the  plaintiff  (a). 

(a)  The  real  objection  Ib,  that  ing  came  into  operationi  it  has 

there  was  no  conclusion  to  the  not  been  unusual  to  conclude  pleas 

fint  plea.    The  plea  was  wrongly  of  payment  to  the  country.    The 

pleaded  as  one  plea,  whereas  it  principal  case  will  settle  all  doubt 

consisted  of  two  distinct  pleas,  on  this  subject,  as  it  establishes 

pleaded  as  they  might  be  before  the  clear  distinction  between  a 

the  statute  of  Anne,  to  distinct  plea  of  payment^  which  shews  that 

parts  of  the  declaration,  and  not  no  breach  has  been  committed, 

doable  pleas  requiring  the  leave  and  which  is  properly  a  traverse  of 

of  the  Comt.    The    fifat   part,  the  breach,  and  a  plea  which  con* 

therefore,  ought  to  have  conclud-  fesses  the  breach,  and  avoids  it  by 

ed  to  the  court,  and  the  second  to  payment  and  satisfaction  subse- 

the  country.  quent. 

Since  the  new  rules  as  to  plead- 


Jupp  and  Others  e.  Grayson,  and  Grayson  v.  Jufp. 

X  HESE  causes  and  all  matters  in  difference  between  the  Where  a  cause 

parties  thereto  were  referred,  by  an  order  of  Mr.  Baron  ll^Jt^onhesuit 

Vavghan^  to  the  award  of  two  persons,  not  members  of  J°^^„°j^^*d"" 

the  legal  profession,  with  power  to  name  an  umpire ;  the  award  to  abide 

costs  of  the  suits,  and  of  the  reference  and  award,  to  bitratomeednot 

abide  the  event.    The  arbitrators  named  an  umpire,  who  \!^^  am?^ 

awarded  that  a  certain  sum  was  due  from  the  defendant,  ,.  '^^^^^  '^  ^P^ 

,,..«,.,  diitinclion  with 

Crajfion,  to  the  plamtiffs  m  the  action  against  him,  which  regard  to  legal 
he  directed  to  be  paid  by  Gr€ty$on  to  the  plaintifls,  and  ^ton;  an?the 
to  be  accepted  by  them  in  full  satisfaction  of  all  the  mat-  ^^"^."^^^  "<>' 

*  ^  exaaune  an  a- 

ters  in  difference  between  those  parties  at  the  time  of  ward,  because 
making  the  said  order  of  reference ;  and,  with  regard  to  made  by  one 
the  second  action,  he  awarded  that  the  plaintiffs  had  sus-  iJ^e^'ofeMiln 

of  the  law. 
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Exch,  of  Pleat,  taioed  damasres  to  a  certain  amount,  and  he  ordered  such 
1834. 

damages  to  be  paid  in  the  manner  above  specified. 

Mansel  moved  to  set  aside  the  award  on  two  grounds. 
First,  as  not  being  final,  there  being  no  adjudication  as  to 
the  costs,  but  merely  as  to  the  damages ;  and,  secondly,  on 
a  mistake  by  the  umpire  in  point  of  law,  it  being  proved 
before  him,  that  one  of  the  plaintiffs  in  the  first  action 
was  not  a  partner,  and  that  therefore  there  ought  to  have 
been  no  recovery  in  that  action.  He  contended,  that  the 
arbitrators  and  umpire  not  being  professional  persons, 
the  Court  would  examine  the  legality  of  the  award. 

Lord  Lyndhurst,  C.  B. — ^We  cannot  go  into  the  last 
objection.  It  is  upon  the  merits,  and  has  been  submitted 
to  the  umpire,  who  has  made  his  decision ;  and  there  is 
no  ground  for  the  supposed  distinction  between  profes- 
sional arbitrators  and  others. 

Parke,  B. — I  have  always  been  at  a  loss  to  understand 
the  grounds  upon  which  that  distinction  was  founded. 
It  is  certainly  stated,  in  some  cases,  that,  where  matters  of 
law  are  submitted  to  a  ^e^^ra/ arbitrator,  the  Court  will  not 
interfere ;  but  I  am  not  aware  of  any  case  which  lays 
down  a  contrary  doctrine  with  regard  to  an  unlearned 
arbitrator.  There  is  nothing  in  the  objection  as  to  the 
costs ;  no  power  over  them  was  given  to  the  arbitrators. 

Aldbrson,  B. — ^The  point  respecting  the  distinction 
between  professional  arbitrators  and  others  arose  in  this 
Court  in  the  course  of  last  term ;  and  the  impression  upon 
my  mind  at  that  time  was,  that  the  distinction  had  been 
recognised.  I  have  since  considered  the  question^  and 
am  now  of  opinion  that  there  is  no  ground  for  the  distinc- 
tion. The  arbitrator,  whether  learned  or  unlearned,  is 
selected  by  the  parties  as  their  Judge ;  and  whether  the 
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question  to  be  decided  be  one  of  law  or  of  fact,  he  is  E*eh.  of  Pietu, 
equally  authorized  to  decide  it.    Is  he  the  less  a  judge 
between  the  parties  because  he  is  nnt  a  professional  man? 

Gurnet^  B.,  concurred — 

Rule  refused  (a). 

(a)  The  same  point  was  decided  in  a  subsequent  case  in  this  term, 
of  Ashton  y.  Pointer, 


M'CoRMiCK  V.  Melton. 

JLIEBT  on  judgment.  Plea — that  the  plaintiff  sued  Awritofea.M. 
out  a  CO*  sa.  upon  the  said  judgment,  under  which  KguUrity^sa' 
the  defendant  was  arrested  and  detained  in  execution^  nullity,  and  the 

'   taking  of  toe 

&c.  &c.     Replication — that  afterwards,  and  whilst  the  defendant  un- 
plaintiff  was  kept  and  detained  in  custody,  under  and  satisfiiction  of 
by  virtue  of  the  said  writ  of  ca.  sa.,  to  wit,  on  &c.,  ^^xhes^Sngout 
the  defendant  applied  to  and  obtained  a  certain  order  » Judge'"  order 

in  pleading  M 

of  the  Honourable  Sir  James  Allan  Park,  &c.,  where-  not,  upon  de- 
by  it  was  ordered  by  the  said  Sir  J.  A.  P.  that  the  de-  ^ken  as  an  ad- 
fendant  should  be  discharged  out  of  the  said  custody  ft|!^^"3t^^  S* 
of  thesud  sheriff  as  to  the  said  action,  for  an  irregularityi  the  order. 
to  wit,  an  irregularity  then  alleged  by  the  defendant  to 
have  taken  place  in  respect  of  his  having  been  before 
taken  in  execution  in  the  said  action^  and  discharged  for 
irregularity;  and  which  said  order  of  the  said  Sir  J.  A.  P. 
was  and  is  as  follows,  that  is  to  say,  **  Upon  hearing  the 
counsel  and  attornies  or  agents  of  both  parties,  I  do  order 
that  the  defendant  be  discharged  out  of  the  custody  of  the 
sheriff  of  Middlesex,  as  to  this  action,  for  irregularity,  he 
having  formerly  been  taken  in  execution  in  this  cause  and 
discharged,  defendant  undertaking  not  to  bring  any  action. 
Dated,  Sec.**    And  the  plaintiff  avers,  that  the  defendant 
was  then  accordingly  in  pursuance  of  the  said  order  dis- 
charged out  of  the  custody  aforesaid,  and  from  the  said 
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^««^V^<M«>  execution^  under  and  by  Tirtae  of  the  said  writ,  for  an 
irregularity  in  respect  of  the  said  writ,  and  for  no  other 
cause  whatever. 

To  this  replication  the  defendant  demurred  specially; 
and  the  note  of  the  points  intended  to  be  insisted  upon 
was  as  follows : — **  The  defendant  demurs  chiefly  on  the 
ground,  that  the  replication  does  not  shew  that  the  exe- 
cution was  not  a  satisfaction  of  the  judgment  upon  which 
the  action  is  brought." 

MiUer,  in  support  of  the  demurrer. — The  question 
arising  upon  this  demurrer  for  the  opinion  of  the  Court 
is,  whether  the  taking  of  the  defendant's  body  under  the 
second  writ  was  not  a  satisfaction  of  the  judgment  {^Parke^ 
B. — ^We  only  know  of  one  writ,  and  that  has  been  set 
aside  for  irregularity.]  It  appears,  upon  the  face  of  the 
replication,  that  the  defendant  had  been  previously  taken 
under  another  ea.  $a.  The  order  of  Mr.  Justice  Park^ 
which  is  there  set  out,  directs  that  the  defendant  shall  be 
discharged  for  irregularity,  *'  he  having  been  previously 
taken  in  execution  in  this  cause,  and  discharged.**  But 
supposing  the  replication  not  to  shew  two  writs,  yet  it  is 
bad  in  another  view.  The  order  of  Mr.  Justice  Park^ 
there  set  out,  is  made  upon  certain  conditions  for  the 
benefit  of  the  plaintiflT,  namely,  that  the  defendant  shall 
undertake  not  to  bring  any  action.  In  these  terms  the 
plaintiff  acquiesces,  and  he  must  therefore  be  presumed 
to  have  given  his  consent  to  the  discharge  of  the  defen- 
dant upon  those  terms;  and  after  such  consent  he  wiD  not 
be  permitted  again  to  take  the  defendant  in  execution. 

The  Court  stopped  Godson,  who  was  to  have  argued  in 
support  of  the  replication. 

Lord  Lyndhurst,  C.  B« — All  that  we  know  from  ibis 
record  is,  that  a  writ  of  ea,  sa.  issued,  under  which  the 
defendant  was  taken  in  execution ;  and  that  afterwards. 


MICHAELMAS  TERM,  5  WILL.  IV.'  527 

upon  an  application  to  a  Judge  at  chambers,  tliat  writ  B*ch.tf  Piea», 
was  set  aside  for  irregularity.    A  writ  set  aside  for  ir-      ^    ^  '  ^ 
regularity  is  a  nullity »  and  void,  and  is  no  satisfaction  of   M'Cormick 
the  judgment.  Mblton. 

Parke,  B. — The  order  of  the  Judge  cannot  be  taken 
as  evidence  of  the  facts  stated  in  it.  If  there  had  been 
a  former  writ,  under  which  the  defendant  was  taken 
in  execution,  and  if  there  had  been  a  discharge  from  that 
execution,  those  facts  might  have  been  alleged  in  the 
pleadings,  and  might  or  might  not  have  furnished  an  an- 
swer according  to  the  circumstances  of  the  case.  But 
there  is  no  allegation  upon  this  record  that  there  ever  was 
another  writ,  as  it  does  not  appear  on  the  pleadings  that 
this  judgment  has  ever  been  satisfied.    There  must  be — 

Judgment  for  the  plaintiff. 


Simpson  r.  Pickering  and  Others. 

X  RESPASS  for  breaking  and  entering  the  close  of  the  a.  conveyed  to 
plaintiff,  and  pulling  down  a  house,  and  carrying  away  2nd,  Md* after- 
certain  goods.     Plea,  soil  and  freehold  of  one  Peacock^  '^•^^  conveyed 

the  same  close 

and  justification  as  his  servants.     Replication,  traverse  of  toC.,whomort- 
the  tide  of  Peacock.    At  the  trial,  before  Gumey,  B.,  at  f^^^  ^; 
the  last  Assizes  for  the  county  of  Lancaster^  it  appeared  ^-  «»«"*«  ^• 
that  the  close  in  question  had   been    purchased    from  breaking  and 
Peacock  by  the  plaintiff,  who  had  built  the  house  men-  dosel^f  wu 
tioned  in  the  declaration  upon  it.     For  the  defendants  J^^^J^I^^" 
a  subsequent  conveyance,  also  from  Peacock  to  the  de-  witness  for  the 
fendant  Pickering  was  put  in,  which  purported  to  convey 
this  close  amongst  other  premises.     The  latter  convey- 
ance  contained  a  covenant  for  a  good  title,  with  an  express 
exception  of  this  close.     The  purchase  money  was  never 
paid   by    Pickerings    who  mortgaged  this   property   to 
Peacock  as  a  security  for  the  money.     For  the  defen- 
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^'^\^^"'  dants  it  was  proposed  to  call  PeMock;  but  he  was  ob- 
jected to,  on  the  ground  that  the  effect  of  his  testimony, 
by  upholding  the  title  of  Pickerings  the  mortgagor  of  the 
land  to  him,  was  to  give  validity  to  his  own  security,  and 
that,  therefore,  he  was  interested.  The  learned  Judge  held 
him  to  be  incompetent,  and  the  jury  found  a  verdict  for 
the  plaintiff;  CressweU  having  obtained  a  rule  for  a  new 
trial,  on  the  ground  that  the  evidence  of  Peacock  had  been 
improperly  rejected — 

Wightftum  now  shewed  cause. — ^The  witness  was  pro- 
perly rejected.    He  is  called  to  set  aside  his  own  convey- 
ance to  the  plaintiff;  and  is  interested  in  supporting  the 
title  of  Pickerings  because    he  now  claims    title   to  the 
possession,  under  the  mortgage  to  himself  from  Pickering, 
[Parke s  B. — How  can  the  result  of  this  action  affect  his 
interest  or  title  to  the  property  ?    He  cannot  make  use  of 
the  verdict ;  and  how  does  it  affect  him,  that  the  plaintiff* 
recovers  damages   for  this  trespass?]    The  defendants 
assert  a  right  to  disencumber  the  close,  and  Peacock  is 
called  upon  to  support  that  right.    Besides,  there  is  an 
issue  expressly  joined  on  PeacocUs  seisin ;  and  in  case 
of  a  verdict  for  the  defendants,  it  would  have  been  found 
that  Peacock  was  seised,  and  he  might  have  made  use  of 
the  issue  so  found.     [Parke,  B. — ^That  is  the  question  to 
be  decided.]     Suppose  Peacock  were  to  get  into  posses- 
sion of  the  close,  and  the  plaintiff*  should  bring  ejectment, 
the  issue  so  found  would  be  evidence  against  the  plain- 
tiff*; for  Peacocks  claiming  under  Pickerings  is  privy  in 
estate  to  him,  and,  according  to  Kinnersley  v.  Orpe  (a), 
the  verdict  would  be  admissible.     Peacock  then,  being 
the  party  really  interested  in  this  suit,  was  called  to  prove 
a  matter  beneficial  to  himself,  and  was  properly  rejected. 

Creeswell,  contri,  was  stopped  by  the  Court 

(a)2Dougl.  517. 
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Parks,  B. — Two  objections  have  been  made  to  the  Eteh,  of  Pkat, 
competency  of  this  witness :  Jirst,  that  he  was  interested  ^ 

in  the  result  of  the  action ;  and,  secondly ^  that  a  verdict  Simpson 
for  the  defendants,  for  whom  he  was  proposed  to  be  called,  Pxckerino. 
might  be  given  in  evidence  for  him  in  some  future  pro- 
ceeding. With  regard  to  the  first,  it  is  clear  that  the  result 
of  this  action  is  wholly  immaterial  to  him.  His  security 
stands  unaffected  by  that  result,  in  which  he  has  no  legal 
interest.  To  shew  that  the  verdict,  if  for  the  defendants, 
might  have  been  given  in  evidence  by  the  witness  on  some 
future  occasion,  the  case  of  Kinnerslejf  v.  Orpewas  cited; 
but  there  the  parties  were  substantially  the  same.  Here, 
however,  that  does  not  appear  to  be  the  case.  It  was 
also  urged,  that  Peacock  came  to  destroy  the  effect  of  his 
own  deed ;  but  that  circumstance  would  not  render  him 
incompetent:  it  would  merely  go  to  his  credit. 

BoLLAND,  B. — I  am  of  the  same  opinion.  Kinnersley 
T.  Orpe  is  not  an  authority  in  the  present  case. 

AxDERSON,  B. — Kinnersley  v.  Orpe  shews  that  the 
verdict  may  be  given  in  evidence,  where  the  parties  are 
really  the  same  (a).  All  that  appears  in  this  case  is,  that 
possibly  Peacock  may  be  the  party  really  interested. 


GuRNEY,  B.,  concurred. 


Rule  absolute. 


(a)  '^  Both  the  Orpei  acted  un-  whether  the  record  in  the  former 
der  the  authority  of  Cotton^  who  action  of  trespass  was  at  all  ad- 
was  the  real  defendant  in  both  missible  in  evidence  in  the  sub- 
causes.**  Fer  Fertyn,  B.,  Kinner»  sequent  action  for  penalties  for 
$liy  y.  Orpe,  ubi  wp.  Lord  £^  fishing,  under  the  statute  6  Geo. 
knborough  appears  not  to  have  3,  c.  14,  agunst  the  defendant, 
heen  satisfied  with  the  case  of  Xtn^  who  was  no  party  to  the  former 
nersley  t.  Orpe.  After  remarking  action.*'  Outram  v.  Morewood^ 
that  it  was  extraordinary  that  it  3  East,  366.  Upon  the  doctrine 
should  for  a  moment  be  sup-  with  regard  to  the  parsons  who 
posed  that  there  could  be  an  are  affected  by  judgments  ob- 
estoppel  in  such  a  case,  he  adds,  tained  against  others,  see  1  Poth. 
^'  the  doubt  seems  rather  to  be,  Obi.  by  Evans,  500. 

YOL.  I.                                           N  N                                       C.  M.  R. 
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House  0/  LoTilt, 
1834. 


IN  THE  HOUSE  OF  LORDS. 


Sir  William  Horne,  Knight,  His  Majesty's  Attorney- 
General,  Appellant;  William  Hope,  James  Wood, 
and  James  Brierley,  Respondents. 

A  testator,  do-  tfOHN  MARSHALL,  late  of  Ardmck^  near  Manchester^ 
Sng*in  EngUmdf  **>  ^^^e  county  palatine  of  LancasieTf  was,  for  many  years 
'*ro  CTt'^^iStuat-  P''®^*®"^  ^^  *"^  *^  ^^^  *^n*®  of  ^^^  death,  resident  and  do- 
ed  in  a  foreign  miciled  in  England,  at  Ardwick  aforesaid,  and  had  no 
it  afterwards  Other  place  of  residence  or  domicile.  John  Marshall  was 
thu"cwintn^,  *  merchant  trading  with  North  America,  and,  at  the  time 
and  administer-  of  his  death,  was  posscssed  of  or  well  entitled  to  very  large 

ed  here  \~^H€lA» 

that  probate  du-  personal  estate  and  effects,  amounting  together  to  300,000/. 
b]ie^n°resp«crof  ^"^  Upwards,  part  of  which  personal  estate  and  effects  was,  at 
JJ***[P™P*2y»  the  lime  of  his  death,  situate  in  this  country,  or  on  the  high 
3,  c.  184.  seas;  and  the  residue  thereof  was,  at  the  time  of  his  death, 

situate  in  North  America,  and  consisted  partly  of  goods 
and  effects  belonging  to  him,  and  which  had  heen  sent  by 
him  to  North  America  for  sale,  and  were  then  remaining 
in  the  hands  of  his  agents,  and  unsold,  at  New  York  and 
elsewhere  in  North  America;  and  partly  of  book  debts  and 
other  simple  contract  debts  due  and  owing  to  him  from 
divers  persons,  at  the  time  of  his  death  domiciled  and  re- 
sident in  North  America;  and  partly  of  monies  in  the  pub- 
lic funds  or  stocks  of  the  United  States  oi  North  America, 
and  in  the  funds  or  stock  of  the  state  of  New  York,  in 
North  America,  standing  partly  in  the  name  of  the  said 
John  Marshall  and  partly  in  the  name  of  his  agent  there. 
The  said  John  Marshall  duly  made  and  published  his  last 
will  and  testament  in  writing,  and  a  codicil  thereto,  bearing 
date  respectively  the  ^3nd  day  of  August,  1823,  and  the 
15th  day  oi  May,  18^,  and  he  appointed  the  respondents, 
William  Hope,  James  Wood,  and  James  Brierley,  execu- 
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tors  of  his  said  will  and  codicil.     The  said  testator  departed  Stfiue  of  Lords, 

1834 
this  life  on  or  about  the  19th  day  of  July,  18Zi,  without 

having  altered  or  revoked  his  said  will  or  codicil  as  to  the 
appointment  of  executors;  and  the  said  executors,  on  the 
^th  day  of  September,  ISM,  applied  for  and  obtained 
probate  of  the  said  will  and  codicil  in  the  proper  Ecclesi- 
astical Court  in  this  country,  for  the  purpose  of  administer- 
ing the  whole  of  the  said  testator's  personal  estate  and  ef- 
fects, or  so  much  thereof  as  required  probate  for  the  pur- 
pose of  being  administered  by  the  said  executors,  and  as 
being  the  proper  probate  for  that  purpose ;  and  the  said 
executors  paid  for  duty  on  such  probate  the  sum  of  675/. 
only,  and  a  stamp  is  impressed  on  the  said  probate  for  that 
amount  and  no  more.  The  duty  so  paid  by  the  said  exe- 
cutors on  such  probate  was  in  respect  only  of  such  part  of 
the  testator's  personal  estate  and  effects  as  was  at  the  time 
of  his  death  situate  in  this  country  or  upon  the  high  seas, 
and  which  was  under  the  value  of  50,000/.;  and  the  said 
executors  have  never  applied  for  or  obtained  probate  to  be 
granted  by  any  other  court  or  jurisdiction,  and  have  never 
applied  for  or  obtained  any  other  probate  than  the  probate 
hereinbefore  mentioned.  The  said  executors,  by  virtue  of 
such  probate,  proceeded  to  collect  and  administer,  and 
have  in  fact  collected  and  have  administered  in  this  coun- 
try, the  whole  of  the  personal  estate  and  effects  of  the  said 
testator,  whether  situate  in  this  country  or  elsewhere^  at 
the  time  of  the  said  testator's  death,  or  the  principal  part 
thereof,  to  the  amount  of  300,000/.  and  upwards.  The 
said  executors  have  never  applied  to  the  commissioners  of 
stamps  to  pay  and  have  never  paid  any  further  duty  in  re* 
spect  of  the  testator's  estate  and  effects,  in  addition  to  the 
duty  which  they  so  paid  as  aforesaid,  and  which  duty  was 
sufficient  only  to  satisfy  the  debt  owing  to  his  Majesty  in 
respect  of  the  probate  duty  upon  such  part  of  his  personal 
estate  and  effects  as  was,  at  the  time  of  his  death,  situate  in 
this  country  or  upon  the  high  seas,  and  was  wholly  insuffi- 

nn2 
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^*^M4^**  cient  to  satisfy  any  duty  upon  such  part  of  the  personal 
estate  and  effects  of  the  testator  as  was,  at  the  tune  of  his 
death,  situate  in  North  America.  All  the  said  executors, 
at  the  time  of  the  said  testator's  death,  and  at  the  time  when 
they  took  out  and  obtained  such  probate  as  aforesaid,  were 
resident  and  domiciled  in  England^  and  have  ever  since 
resided  and  still  continue  to  reside  and  are  domiciled  in 
this  country. 

On  the  9th  day  of  March,  18S2,  his  Majesty's  Attorney- 
General  filed  an  information,  which  was  afterwards  duly 
amended,  on  the  equity  side  of  his  Majesty's  Court  of 
Exchequer,  against  the  said  respondents,  thereby  stating, 
amongst  other  things,  to  the  effect  hereinbefore  stated,  and 
praying  that  it  might  be  declared,  that  a  debt  arose  and 
became  payable  to  his  Majesty  in  respect  of  probate  duty 
upon  the  whole  amount  of  the  personal  estate  and  effects 
of  the  said  testator,  including  as  well  the  personal  estate 
and  eflfects  of  the  said  testator,  which  at  his  death  were 
situate  in  this  country  or  upon  the  high  seas,  as  the  per- 
sonal estate  and  effects  which  were  then  in  America  /  and 
that  such  debt,  in  respect  of  the  personal  estate  and  effects 
of  the  said  testator,  which,  at  his  death,  were  in  America, 
was  payable  by  the  said  respondents  to  his  Majesty,  and 
that  the  same  ought  to  be  paid  out  of  the  testator's  per- 
sonal estate  and  effects  or  otherwise  by  the  said  respondents 
personally,  and  that  the  necessary  accounts  might  be  de- 
creed to  be  taken  of  the  testator's  personal  estate  and  ef- 
fects which,  at  his  death,  were  situate  in  America,  and  of 
the  amount  of  duty  which  accrued  due  to  his  Majesty  for 
probate  duty  upon  the  probate  which  ought  to  have  been 
taken  out  in  respect  of  such  personal  estate  and  effects ; 
and  that  the  said  respondents  might  be  decreed  to  pay  the 
amount  of  duty  which,  upon  taking  such  accounts,  should 
appear  justly  due  and  owing  to  his  Majesty ;  and  that  the 
said  respondents  and  each  of  them  might  be  restrained  by 
the  injunction  of  the  said  Court  of  Exchequer  from  further 
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administering  the  said  testator's  estate  and  effects,  or  from  Hmut  of  Lords, 
intermeddling  therewith,  until  the  said  duty  should  be  as- 
certained and  paid;  and,  if  necessary,  that  a  receiver 
might  be  appointed  of  the  outstanding  personal  estate  and 
effects  of  the  said  testator,  with  all  proper  directions ;  and 
that  the  said  respondents  might  be  decreed  to  pay  the 
costs  of  the  suit    And  for  general  relief. 

The  respondents  appeared  to  the  said  information,  and, 
on  or  about  the  Slst  day  of  May,  1833,  they  filed  a  gene- 
ral demurrer  thereto. 

The  said  demurrer  was  set  down  for  argument,  and  came 
on  to  be  heard  before  the  Judges  of  the  Court  of  Exehc" 
quer,  at  Westminster,  in  Trinity  Term,  1833,  when  their 
lordships,  by  an  order  dated  the  3rd  day  o{  June,  1833, 
allowed  the  said  demurrer. 

The  appellant  is  advised  that  the  said  order  of  the  Court 
of  Exchequer  is  erroneous,  and  ought  to  be  reversed,  and 
that  the  said  demurrer  ought  to  have  been  overruled,  for 
the  following  amongst  other  reasons : — First,  Because,  by 
the  true  construction  of  the  acts  of  Parliament  by  which 
probate  duty  is  chargeable  upon  the  personal  estate  and 
effects  of  deceased  persons  for  or  in  respect  of  which  pro- 
bate shall  be  granted,  such  duty  is  chargeable  and  ought 
to  be  paid  upon  all  the  personal  estate  and  effects  of  a 
testator  wherever  situate  at  the  time  of  his  death,  when 
probate  is  granted  in  this  country ;  and  which  are  collected 
and  got  in  by  such  executors,  and  are  administered  in  this 
country  by  them  under  the  probate.  Second,  Because  in 
this  case  the  executors  having  taken  possession  of  the 
whole  of  the  personal  estate  and  effects  of  the  testator, 
and  having  administered  the  same  in  this  country  under 
and  by  virtue  of  the  probate,  the  whole  of  such  personal 
estate  and  effects,  including  so  much  thereof  as  was  situate 
in  America  at  the  time  of  the  testator's  death,  must  be 
taken  and  considered  as  the  personal  estate  and  effects  for 
or  in  respect  of  which  such  probate  was  granted,  and 
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HvuMt  nf  Lord^  therefore  liable  to  probate  duty.     Third,  Because  the  I 

said  respondents,  not  having  paid  probate  duty  upon  or 


rendered  an  account  of  any  part  of  the  personal  estate  and 
effects  of  the  said  testator,  which  were  at  the  time  of  his 
death  situate  in  North  America,  and  which  the  defendants, 
by  their  demurrer,  admitted  to  consist  partly  of  book  debts 
and  other  simple  contract  debts,  as  alleged  by  the  bill, 
such  demurrer  ought  not  to  have  been  allowed,  but  that 
his  Majesty's  Attorney-General  was  entitled  in  respect  of 
such  particulars,  at  least,  to  a  discovery  by  way  of  answer, 
and  to  an  account  or  inquiry  as  to  such  particulars  by  the 
decree  of  the  Court. 

The  demurrer  was  not  argued  in  the  Court  of  Exche- 
quer, but  judgment  was  entered  proformd  for  the  respon- 
dents, it  being  understood  that  the  case  was  to  be  carried 
by  appeal  to  the  Howe  of  Lords,  for  the  purpose  of  re- 
viewing the  opinion  of  the  Court  of  Exchequer  in  the  case 
of  the  Attorney-General  v.  Dimond{a). 

The  Attorney-General,  (Sir  J.  Campbell).— This  is,  in 
effect,  an  appeal  from  the  case  of  the  Attorney-General  v. 
Dimond{a),  In  a  case  which  had  occurred  previously  to 
that,  and  in  which  it  was  decided  that  legacy  duty  is  not 
payable  upon  the  bequest  of  stock  in  foreign  funds  by 
a  testator  domiciled  in  England,  it  was  extrajudicially 
suggested  that  the  same  principle  applied  to  the  case  of 
probate  duty.  Ewin*s  case  (h).  When  the  case  of  the 
Attorney-General  v.  Dimond  came  on  for  decision  in  the 
same  Court,  the  Judges  found  themselves  much  fettered 
by  the  opinion  thus  delivered,  to  which,  however,  they 
adhered,  and  decided  that  such  property  was  not  subject 
to  the  probate  duty.  No  leave  having  been  given  to  turn 
that  case  into  a  special  verdict,  it  was  not  brought  into 
this  House  on   appeal;  but  this  case  involves  precisely 

(a)  1  Crom.  &  J.  356.  (h)  1  Crom.  &  J.  151. 
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the  same  question,  vi».  whether  probate  duty  is  payable  Howe  of  Lords, 
upon  the  goods  of  the  testator  that  were  in  America^  upon 
bis  property  in  the  public  funds  of  that  country,  and  upon 
debts  due  to  him  from  persons  resident  there;  those  goods, 
stock,  and  debts  haying  been  received  by  the  respondents 
and  administered  by  them  in  this  country.  The  first  part  of 
the  Stamp  Act  (55  Geo.  3,  c.  184,  sch.  part.3),  bearing  upon 
this  question,and  by  which  theduty  is  imposed, isas  follows: 
*'  Probate  of  a  will,  and  letters  of  administration  with  a  will 
annexed  t  to  be  granted  in  England^  when  the  estate  and^ 
effects,  for  or  in  respect  of  which  such  probate,  letters  of 
administration  &c.,  respectively  shall  be  granted  (exclusive 
of  what  the  deceased  shall  have  been  possessed  of  or  enti- 
tled to  as  a  trustee  for  any  other  person  or  persons,  and 
not  beneficially),  shall  be  above  the  value  of  SO/.,*'  &c.   By 
section  87,  every  person  who  shall  take  possession  of  and 
in  any  manner  administer  any  part  of  the  personal  estate 
and  effects  of  any  person  deceased,  without  obtaining  pro- 
bate of  the  will  or  letters  of  administration  of  the  estate 
and  eflfects  of  the  deceased  within  six  calendar  months 
after  the  decease,  &c.,  shall  forfeit  50/.     Is  probate,  then, 
to  be  taken  out  **  in  respect  of*  the  personalty  of  the  tes- 
tator, which,  being  in  a  foreign  country  at  the  time  of  his 
death,  is  afterwards  remitted  to  this  country  and  adminis- 
tered here?     If  it  be  necessary  that  such  probate  should 
be  taken  out,  that  cannot  be  effected  without  payment  of 
the  proper  duty.     With  regard  to  the  necessity  of  probate, 
the   above   provision  is    decisive ;    for  any  person  who 
takes  possession  of,  and  in  any  manner  administers,  any 
part  of  the  personal  estate   and   effects  of  any  person 
deceased,  without   obtaining   probate  of  the  will,  &c., 
18    thereby   made  liable  to  a  penalty.     If  the  testator 
had  died  without  any  personal  property  in  England^ 
and  his  effects,  being  remitted  from  America,  had  been 
administered  here  without  probate,  the  case  would  have 
been   clearly   within   the    act;    and    can    it    make   any 


536 


CASES  IN  THE  EXCHEQUER, 


^^^^^'  difference  that  he  dies  leaving  part  of  his  personalty  in 
England  and  part  abroad?  The  S8th  section  of  the 
act,  requiring  an  aflSdavit  to  be  made  as  to  ''  the  estate 
and  effects  of  the  deceased,  for  or  in  respect  of  which 
probate,  &c.  is  to  be  granted,'*  shews  that  the  whole  person- 
al estate  and  effects  are  intended  to  be  included.  Sec- 
tions 40  and  41,  whereby  the  duty  may  be  increased  or 
diminished  according  to  circumstances,  obviate  any  diflB- 
culty  which  may  arise  with  regard  to  the  valuation  of  pro- 
perty abroad*  From  these  provisions,  it  appears  to  have 
been  the  intention  of  the  Legislature  that  the  property  of 
every  person  dying  shall  contribute  towards  the  revenue; 
first,  in  the  shape  of  probate,  and  then  of  legacy  duty; 
and  there  is  nothing  in  the  act  to  shew  an  exemption  of 
property  in  a  foreign  country  at  the  testator's  death,  but 
afterwards  brought  to  and  administered  in  this  country. 
One  mode  of  trying  this  question  is,  to  consider  whether, 
without  paying  the  probate  duty,  the  executors  could  have 
enforced  their  title  to  this  property  in  a  Court  of  law. 
Suppose  that  the  goods  had  been  remitted  in  specie  to 
England,  and  had  come  to  the  hands  of  third  persons, 
who  detained  them,  upon  which  the  respondents  bad 
brought  an  action  of  trover,  it  is  clear,  that  the  moment 
they  put  in  evidence  the  probate  bearing  a  stamp  for 
50|000/.,  they  must  have  been  nonsuited.  There  are 
two  express  authorities  on  this  point,  the  first  of  which 
only  was  cited  upon  the  argument  in  the  Court  of  ExeAe* 
quer.  The  first  authority  is  that  of  Lowe  v.  Fairlie  (a), 
heard  before  Sir  Thomas  Plumer,  then  Vice-Chancellor,  a 
Judge  whose  decisions  are  much  regarded  by  those  who 
have  succeeded  him.  There,  a  testator  appointed  persona, 
residing  in  England  and  Scotland,  his  executors.  The 
will  was  not  proved  in  England.  The  executors  in  India 
remitted  a  sum  of  money  to  their  agents  in  England,  and  a 

(d)  2Madd.  101. 
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creditor  of  the  testator  filed  a  bill  against  that  agent,  pray-  Hcute  of  Lords, 
ing  an  account  and  payment  of  the  money  to  the  Account- 
ant-Greneral  for  security.  The  defendant  demurred^  on 
the  ground  that  no  personal  representative  of  the  testator 
was  made  a  party  to  the  hill,  and  the  demurrer  was  allowed. 
The  point  decided  was,  that^  in  respect  of  personal  pro- 
perly abroad,  when  it  comes  into  this  country.  Courts  of 
equity  will  not  take  notice  of  that  property,  or  listen  to  the 
claims  of  any  persons  alleging  a  property  in  it,  till  the  pro- 
per representatives  of  the  party  are  before  the  Court — a 
doctrine  which  amounts  to  this,  that  there  must  be  probate 
in  respect  of  such  property  before  the  Courts  of  this  coun- 
try can  exercise  any  jurisdiction  over  it.  The  decision  of  Sir 
T,  Plumer  in  Lowe  v.  Fairtte  was  followed  up  by  that  of  Sir 
John  Leach,  then  Vice-Chancellor,  in  Logan  v.  Fairlie  (a). 
There  a  testator,  resident  in  India,  and  having  all  his  pro- 
perty in  that  country,  bequeathed  the  residue  of  his  estate 
to  H.  L. :  but  if  she  should  die  before  him,  then  to  her  chil- 
dren. H.  L.  died  before  the  testator,  and  the  executor,  who 
was  also  resident  in  India,  proved  the  will  there,  and  re- 
mitted the  residue  to  his  agent  in  England,  with  directions 
to  pay  it  to  //.  X.,  or  her  children.  A  suit  having  been  insti- 
tuted by  the  children,  who  were  infants,  against  the  execu- 
tor and  his  agent,  to  have  the  residue  secured,  the  legacy 
duty  was  held  to  be  payable  upon  it :  and  it  was  further 
held,  that  administration  to  the  testator  ought  to  have 
been  taken  out  in  this  country,  and  the  administrator  made 
a  party  to  the  suit.  In  the  course  of  his  judgment  in  that 
case,  the  Vice-Chancellor  says  (fi) — "  If  a  part  of  the  assets 
of  the  testator  is  found  in  England,  in  the  hands  of  the 
agent  of  the  executor,  without  any  specific  appropriation, 
and  a  legatee  in  England  institute  a  suit  here  for  the  pay- 
ment of  his  legacy  out  of  such  unappropriated  assets, 
then  such  assets  are  to  be  considered  as  administered  in 

(a)  2  Sim.  &  Sta.  284—291 .  (b)  Id.  p.  291. 
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^~1834^'''  iSw^-imrf,  and  the  legacy  duty  is  payable  in  respect  of 
V      y  '  /     them.**    His  Honor  then  takes  a  distinction  most  material 
At?,  gbic     to  be  attended  to  between  the  case  of  assets  appropriated 
Hors.        out  of  England,  and  the  case  where  they  are  remitted  to 
this  country  unappropriated^  as  part  of  the  testator's  estate, 
in  which  latter  case  the  duty  is  payable.    We  hare,  then, 
the  opinion  of  this  learned  Judge,  that  property  of  the  lat- 
ter description  cannot  be  dealt  with  in  England,  without 
a  personal  representatiTC  of  the  testator  in  respect  of  that 
property. 

There  are  certainly  two  cases,  an  old  decision  and  a 
modern  one,  which  will  be  cited  on  the  other  side,  and 
which  contain  a  doctrine  not  quite  consistent  with,  though 
not  contradictory  to  that  laid  down  in  the  two  decisions  just 
cited.  The  first  is  that  of  Jauncey  v.  Seeley  (a),  reported 
in  Vernon's  Reports,  a  book  of  no  very  high  authority, 
[(iord  Brougham,  C. — There  is  certainly  a  want  of  accu- 
racy in  that  reporter.]  That  case,  supposing  it  to  be  cor- 
rectly reported,  may  be  well  distinguished  from  the  pre- 
sent. The  circumstances  were  these : — ^The  plaintiff,  as 
administrator  to  J.  S.,  who  died  at  Naples,  brought  his 
bill  for  a  discovery  of  the  testator's  personal  estate.  The 
intestate  had  been  domiciled  at  Naples.  [Lord  Brougham, 
C. — The  report  does  not  state  that  he  was  domiciled 
there.]  That  fact  may  be  gathered  from  the  other  parts 
of  the  case.  The  defendant  pleaded,  that  the  supposed 
intestate  had  made  a  nuncupative  will,  in  the  presence  of 
nine  or  more  credible  witnesset,  and  thereby  made  the 
defendant  his  executor ;  and  that  he  (the  executor)  had 
proved  the  will,  according  to  the  custom  of  the  country 
where  the  testator  died,  and  denied  that  he  had  left  any  es* 
tate  but  what  was  at  Naples.  The  Court  allowed  the  plea; 
and  said  that  the  testator  having  left  no  estate  in  England, 
it  was  not  necessary  that  the  will  should  be  proved  here*  It 

(fl)  1  Vera.  397. 
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does  not  appear  that  any  part  of  the  property  had  ever  been  HwterfLordt, 
brought  into  England,  or  that  any  English  diocesan  had 
ever  jurisdiction  over  it.    That  decision,  therefore,  can- 
not  affect  the  present  case.     The  other  case  is  that  of 
Yockney  v.  Foyster  (a).    That  was  a  suit  prosecuted  in 
the  Prerogative  Court  of  Canterbury,  by  Elizabeth  wife 
o^  James  Yockney,  s,  legatee,  named  in  the  will  of  Caleb 
Foyster,  ]ate  o{  Jamaica,  The  executor,  Foyster,  \k2iymg 
appeared  under  protest  to  the  jurisdiction,  it  was  stated, 
in  the  first  allegation  of  Mrs.  Foyster,  that  the  deceased 
died  in  1777,  leaving  goods  and  chattels  in  divers  dio« 
ceses.     The  second  allegation  stated,  that  Foyster,  the 
surviving  executor  and   residuary  legatee,  proved  the 
will  in  Jamaica ;  that  he  was  resident  in  the  province  of 
Canterbury,  and  that,  since  his  having  taken  upon  him 
the  execution  of  the  will,  there  had  been  remitted  to  him, 
by  his  agents  from  Jamaica,  divers  effects  above  5/.  in 
value,  and  that  he  was  in  possession  of  them  and  of  divers 
other  effects  in  the  province  of  Canterbury.    The  third 
allegation  recited  the  bequest.     The  fourth  stated,  that, 
in  order  to  compel  the  executor  to  the  due  payment  of  the 
legacy,  the  legatee  had  been  advised  to  file  her  bill  in 
Chancery,   but  had  been  prevented  from  so  doing  on 
account  of  there  not  being  a  representative  of  the  de- 
ceased in   the  Prerogative  Court  of  Canterbury.     The 
Court   is   reported    to   have    held,  that,  in   respect   of 
the    money    remitted    from    Jamaica   to    England,  it  • 
was  not  necessary   that  there  should  be  a  representa- 
tive of  the  testator  in  England,      Upon  this  case  Sir 
«/bAfiNfcAo/ observes  (ft) — "  Sir  William  ^^n^said,  that, 
*  If  the  Court  of  Chancery  had  absolutely  decided  that 
the  prerogative  probate  was   necessary,  this  Court,  in 


(a)  Cited  in  Scarth  v.  Buhop  of     233 ;  from  Dr.  Battine's  MSS. 
lAjndon,  I  Hagg.  Eccl.  Rep.  N.  S.       Q)  I  Hagg.  Eccl.  Rep.  N.S.636. 
631;  4  Tyr.  Bum*8  Eccl.  Law, 
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HouM  ofLerdt,  aid  of  justicc,  might  allow  the  grant  to  pass.' "  This  is  the 
on]y  grave  authority  against  the  doctrine  now  contended 
for,  and  merely  amounts  to  this,  that  Sir  WiUiam  Wynne 
rejected  the  allegation  upon  a  mistaken  idea,  that  a  Court 
of  equity  did  not  require  that  there  should  be  a  personal 
representative  in  respect  of  the  property  remitted  to  this 
country.  Sir  John  Nichol  says,  that,  had  it  been  intimated 
that  the  Court  of  Chancery  required  a  personal  represen- 
tative, the  Ecclesiastical  Court  would  have  granted  probate 
or  administration.  But  of  what  must  it  have  been  grant- 
ed ?  Of  the  property  remitted  from  abroad,  with  respect 
to  which  the  testator  had  made  a  will,  already  proved 
in  the  foreign  country.  [Lord  Brougham,  C. — ^What  locui 
standi  injudicio  has  a  person,  merely  by  suggesting  that 
he  is  executor  or  administrator,  without  shewing  any 
probate?  Probate  is  the  sentence  of  the  Court,  and  de- 
cisive; administration  is^an  original  appointment  by  the 
Court ;  probate  is  the  confirmation  of  an  appointment  by 
the  party.  What  locus  standi  injudicio  has  a  person  who 
merely  comes  and  says,  **  You  have  the  property — I  claim 
a  discovery."  Can  a  stranger  come  into  Court  and  take 
hold  of  the  property,  by  suggesting  that  he  is  the  execu- 
tor or  administrator,  or  that  he  is  the  next  of  kin?  The 
man  should  be  clothed  with  a  representative  character, 
by  the  only  mode  of  which  we  know— a  judicial  sentence 
supposed  to  be  passed  in  open  Court,  confirming  the  ap- 
pointment, or  itself  making  the  appointment  The  ques- 
tion is,  whether,  in  contemplation  of  law,  when  personal 
property  is  out  of  the  kingdom,  it  does  not  follow  the 
situs  of  the  testator?]  There  are  two  other  cases  bearing 
upon  this  subject,  which  shew  how  far  the  Courts  have 
gone.  In  the  Attorney -General  v.  CockereU  (a),  the  cir- 
cumstances were  these: — ^The  testator  died  in  India,  having 
made  his  will  there,  which  was  also  proved  in  that  country. 
Some  property  came  into  this  country,  and  was  unappro- 

(a)  1  Price,  165. 
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priated,  and,  in  respect  of  it,  administration  was  taken  out.  Hoiu§^Lordi, 
So,  in  the  Aitomey-General  WBeatsan  (t^,  probate  under 
similar  circumstances  was  applied  for  and  granted.  These 
cases  shew,  that,  at  this  time,  no  idea  existed  that  an 
Engiish  probate  was  unnecessary.  [Lord  Brougham,  C. — 
Those  cases  were  much  considered  in  the  case  of  thci^/Zor- 
ney^General  v.  Jackson,  which  was  an  appeal  from  the 
case  of  Jackson  ▼.  Forbes,  in  the  Court  of  Chancery.  I 
sent  a  case  to  the  Court  o(  Exchequer  (b),  and  the  answer, 
notwithstanding  the  Attorney 'General  v.  Coekerell,  was, 
that  the  duty  was  not  payable.  In  the  Attomey^General 
Y.  Jackson,  the  testator  was  domiciled  in  India,"]  It  was 
considered  in  that  case,  that  the  estate  was  administered 
in  l9dia,  and  wound  up  before  the  money  was  remitted 
to  thb  country.  A  distinction  may  perhaps  be  taken  be- 
tween property  in  foreign  funds,  and  debts  due  to  a  testator 
from  persons  resident  abroad,  which  may  be  considered 
as  havbg  been  contracted  in  England.  But  this  dis- 
tinction is  immaterial  in  the  present  case,  in  which  the 
question  is  not,  whether  probate  is  to  be  granted  by  some 
particular  diocesan,  but  whether  it  is  to  be  granted  at  al], 
with  respect  to  the  property  in  question.  According 
to  the  jurisprudence  of  foreign  countries,  personal  pro- 
perty is  considered  as  following  the  domicile  of  the  pro- 
prietor, and,  according  to  that  rule,  the  testator  in  this 
case  having  had  his  domicile  in  this  country,  his  per- 
sonal property,  for  the  purposes  of  probate,  must  be  con- 
jndered  as  having  been  situated  here.  The  broad  prin- 
ciple is,  that  personal  property  follows  the  owner's  domi- 
cile. If  so,  it  becomes  subject  to  all  the  rules  aff*ecting 
personal  property,  and  on  his  death  is  liable  to  be  charged 
with  the  probate  duty. 

Sir  George  Grey,  on  the  same  side. — The  question  in 
(a)  7  Price,  560.  (6)  2  Crom.  k  J.  382. 
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SciueofUrdt^  this  caseis  not,  whether,  where  personal  property  is  rita* 
V  ated  abroad  at  the  time  of  the  death  of  a  testator,  pro- 

ATr.-OEv.      bate  duty  is  payable  upon  it ;  but  whether,  where  such 
Uwpi.         property  is  afterwards  brought  to  this  country  to  be  ad* 
ministered,  such  duty  can  be  demanded.     Not  only  was 
the  testator  domiciled  in  this  country,  but  the  executor 
and  the  parties  taking  under  the  will  were  all  resident 
here ;  and  the  whole  administration  of  the  effects  takes 
place  in  this  country.    This  being  the  situation  of  the 
property,  how  is  the  executor  bound  to  act  with  regard 
to  it?     He  is  a  mere  trustee,  compellable  to  collect  and 
distribute  it  according  to  the  course  of  law.    There  are 
two  modes  by  which,  if  withheld  from  him,  he  may  re* 
cover  possession  of  the  property ;  either  by  an  action  at 
law,  or  by  a  suit  in  equity.    But,  in  order  to  entitle  the 
executor  to  maintain  such  action  or  suit,  he  must  be  clothed 
with  the  legal  representative  character,  and  that  character 
cannot  be  conferred  unless  by  probate ;  nor  can  that  pro- 
bate be  granted  without  the  payment  of  the  required 
duty.    The  37th  and  38th  sections  of  the  SUmp  Ad 
already  cited,  shew  that  the  personal  representative  can* 
not  sue  without  obtainmg  probate  or  administration,  and 
consequently  without  the  payment  of  die  duty.      The 
whole  course  of  the  proceedings  of  Courts  of  justice  in 
this  country  also  demonstrates  the  necessity  for  the  ob- 
taining of  probate.  Should  a  creditor  or  a  legatee  sue  the 
executor  who  has  obtained  possession  of  the  foreign  pro- 
perty, without  probate,  the  Courts  here  would  not  re- 
cogniso  his  representative  character.      And,  where  an 
administrator  procures  letters  of  administration,  if  too 
small  a  duty  has  been  paid  upon  them,  he  will  not  be 
allowed  to  avail  himself  of  them  in  a  Court  of  justice. 
Hunt  V.  Stevens  (a).     [Lord  Brougham,  C— That  case 
removes  my  doubt,  whether  it  was  not  sufficient  that  the 

(a)  3  Taunt  113. 
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representative  character  was  once  conferred.     That  de-  ihuterf  Lords, 

.  1834. 

cision  goes  the  length  of  shewing^  that,  not  having  the 

proper  stamp,  the  administrator  has  no  means  of  proving 

his  representative  character  at  all,  and  that  the  instrument 

has  no  more  effect  than  if  it  had  not  been  stamped  at  all] 

Rolfe^  for  the  respondent. — The  duty  upon  probates 
was  originally  granted  by  the  5  WilL  ^  Mary,  c.  51,  s.  S, 
in  these  words :  ''for  every  skin  or  piece  of  vellum  or  parch- 
ment, &c.,  upon  which  any  probate  of  a  will  or  letters  of 
administration  for  any  estate  above    the  value  of  201. 
shall  be  engrossed  or  written,  the  sum  of  five  shillings." 
From  time  to  time,  after  the  passing  of  that  act,  various 
statutes  have  been  made,  enacting  larger  duties,  in  neiirly 
the  same  words.    In  the  schedule  to  the  present  Stamp 
Act,  the  words  are — ''  Duties  on  probate  of  wills,  &c.  to 
be  granted  in  England,  where  the  estate  and  effects  for 
or  in  respect  of  which  such  letters  of  administration,  &c. 
respectively  shall  be  granted,  exclusive    of  what   the 
deceased  shall  have  been  possessed  of  or  entitled  to  as  a 
trustee  for  any  other  person  or  persons,  and  not  benefi- 
cially, shall  be  &c.**    The  question  is,  under  this  clause, 
what  part  of  the  property  of  the  testator  is  subject  to  the 
duty  thereby  imposed  ?  It  may  be  stated  thus  : — ^A  person 
dies  at  Liverpool  or  Manchester^  possessed  of  property 
in  England  under  the  value  of  50,000/.,  but  entitled  to 
property  in  America  of  a  much  larger  amount.     In  re- 
spect of  what  property  is  the  probate  to  be  granted ;  is  it 
in  respect  only  of  that  in  England,  or  including  that  in 
America  ?    To  arrive  at  a  proper  conclusion,  it  is  neces- 
sary shortly  to  consider  the  origin  of  probates  and  grants 
of  administration;  how  it  is  that  any  probate  is  granted, 
and  in  respect  of  what  the  grant  is  made.    Formerly,  the 
Ecclesiastical  Court  was  accustomed  to  administer  the  pro- 
perty of  persons  deceased  for  the  good  of  the  soul;  and 
^vhen  this  administration  was  defeated  by  the  operation  of 
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tfUrda^  wills,  it  was  thought  Tery  reasonahle,  as  those  instnunents 
ousted  the  E^Iesiastical  Court  of  its  privOege  of  adounis- 
teiing  the  property,  it  should  have  jurisdiction  over  such 
iustrumeDts.  Probate,  therefore,  is  only  an  exemplification 
or  certificate  granted  by  the  Court,  signifying  that  they 
are  satisfied  that  a  will  has  been  made,  ousting  them  of 
their  right  to  administer.     The  particular  jurisdiction 
which  was  to  grant  the  probate  depended  upon  the  dtut 
of  the  property t  and  such  is  still  the  rule.     It  is  almost 
unnecessary  to  state  the  mode  in  which  this  rule  operates 
with  regard  to  property  left  in  different  dioceses,  or  dif- 
ferent provinces  in  this  country.    But  suppose  that  pro- 
perty Ib  left  within  two  dioceses  in  England,  and  also  in 
Ireland;  10,00(ML  in  tikeEngUsh  dioceses,  and  10,000iL  in 
Ireland    The  party  dies  in  England.    Probate,  in  this 
case,  would  clearly  belong  to  the  Prerogati?e  Court  of 
Canierbury,  and,  in  Ireland^  (which  for  the  purposes  of 
this  argument  is  a  foreign  country),  probate  would  also  be 
granted  in  respect  of  the  10,00(ML  in  that  country.    What 
then  is  the  duty  imposed  by  the  Stamp  Act  in  such  a 
case  t    In  England,  upon  the  amount  of  10,OOOiL,  and, 
under  the  Irish  Stamp  Act,  to  the  same  amount.     Let  it 
then  be  supposed  that  the  effects  in  Ireland  are  brought 
per  fas  aui  nefas  to  this  country;  and  that  the  executor 
is  desirous  of  recovering  the  possession  or  the  value  of 
them— by  virtue  of  which  probate  is  he  to  sue?    If  under 
his  English  probate,  what  is  the  duty  which  ought  to  be 
imposed  upon  that  probate  ?    Or  is  probate  to  be  again 
granted  in  England.    No  distinction  can  be  taken  be- 
tween a  probate  in  Ireland,  and  a  probate  in  In£a. 
How  manifest  would  be    the  injustice  of  making  the 
executor  pay  the  duty  twice  over  ?      Before  examining 
the  cases  cited  in  the  argument  for  the  crown,  it  will 
be  convenient  to  observe  upon   the  doctrine   with  re- 
gard to  the  Courts  of  this  country  requiring  a  probate 
duty  to  enable  the  party  to  sue,  and  with  regard  to  the 
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eontequences  of  the  want  of  a  proper  stamp.  [Lord  ffouse^Lord$, 
Brougham,  C. — ^That  has  occurred  two  or  three  times 
since  I  took  my  seat  in  the  Court  of  Chancery,  There 
was  a  long  cause  in  which  the  present  Solicitor-General  was 
counsel,  which  turned  on  the  insufficiency  of  the  stamp.] 
The  objection  is  a  common  one,  and  productive  of  much 
injustice ;  and  the  decisions  upon  which  it  is  grounded 
have  never  been  sanctioned  by  the  authority  of  the  ulti- 
mate Court  of  Appeal.  Much  inconvenience  may  result 
from  it.  Suppose  an  action  brought  by  an  executor  to 
recover  1000/.,  due  to  his  testator.  At  the  trial,  the 
probate  is  produced,  and  bears  a  stamp  applicable  only  to 
500L  It  is  immediately  assumed  that  too  little  duty  has 
been  paid.  But  is  that  assumption  correct?  It  is  per- 
fectly consistent  with  the  executor's  title  and  claim  that  the 
whole  lOOOL  may  be  trust  money,  in  respect  of  which 
duty  is  not  payable.  Was  it  intended,  that  the  question 
of  the  trusts  upon  which  a  party  holds  property,  and  the 
mode  in  which  he  is  to  administer  it,  should  be  decided 
obiter  in  an  action  at  law,  or  upon  a  new  trial,  upon 
which  the  whole  range  of  questions  as  to  trusts  may  pro- 
bably require  to  be  discussed  ?  If  there  had  been  no  ex- 
emption as  to  probate  duty  in  the  case  of  trusts,  the  doc- 
trine laid  down  would  be  equally  objectionable.  A  party 
takes  out  a  probate  as  on  2000/.,  sues  for  1000/.  due  to 
his  testator,  and  recovers,  the  probate  being  perfectly 
sufficient.  He  then  sues  for  another  1000/.,  the  probate 
is  still  good  for  that  purpose;  and  so  he  may  proceed  totter 
quoiies,  and  recover  to  any  amount,  provided  the  probate 
be  sufficient  to  cover  the  sum  demanded  in  each  particular 
case :  but  if  it  should  happen,  that,  in  one  single  case,  the 
demand  exceeds  the  sum  covered  by  the  probate,  then  it 
is  said  he  is  not  entitled  to  recover.  In  the  case  referred 
to,  of  Hunt  V.  Stevens,  which  may  be  regarded  as  very 
doubtful  law,  no  question  arose,  as  here,  with  regard  to 
eflfects  out  of  the  jurisdiction;  all  that  was  there  decided 
VOL.  1.  o  o  c.  M.  R« 
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Htmupfior^,  was,  that,  when  it  appeared  on  the  face  of  the  probate 
V  y  '  /  that  the  plaintiff  was  suing  for  a  larger  sum  than  the  doty 
Att.-Gbn.  had  been  paid  upon,  he  must  be  nonsuited.  No  oppor* 
Bora.  tunity  was  afforded  in  that  case  of  bringing  the  question 
before  this  House  on  appeal,  and  it  appears  to  have  been 
decided  on  a  reference  to  the  prohibitory  clause  in  the 
9  &  10  Witt.  S,  c.  25,  s.  59,  which  enacts,  that,  when  a 
stamp  is  necessary,  no  instrument  shall  be  pleaded  or 
given  in  evidence  in  any  Court,  or  admitted  in  any  Court  to 
be  available  therein,  unless  the  vellum,  &c.,  on  which  snch 
instrument  shall  be  written  or  made,  shall  be  stamped  with 
a  lawful  stamp.  The  Court  assumed,  that,  inasmuch  as 
there  was  a  duty  payable  on  a  grant  of  probate,  and  it 
appeared  that  the  matter  for  which  the  plaintiff  was 
suing  was  larger  than  that  for  which  he  paid  duty,  they 
could  not  look  at  the  probate.  This  appears  to  be  the 
only  decision  upon  the  point.  [The  AUomey^GeneraL-^ 
There  is  a  case  of  Carr  v.  Roberts  (a),  which  came  before 
the  Court  of  King's  Bench,  and  was  decided  in  confor* 
mity  with  Hunt  v.  Stevens.']  When  the  first  Stamp  Act,  im- 
posing duty  upon  probates  "  for  any  estate  above  the 
value  of  20/.,"  was  passed,  it  does  not  appear  that  there 
was  any  mode  provided  for  ascertaining  the  value  of  the 
estate.  [Lord  Brougham,  C. — It  is  singular  that  the  act 
should  contain  no  provision  to  that  effect.  The  want  of 
it  might  occasion  great  hardship.  Suppose  administra- 
tion granted  of  property  abroad,  which  by  the  law  of  the 
foreign  country  was  subject  to  duty,  it  would  be  very  hard 
that  the  same  expense  should  be  again  incurred  in  £i^« 
land  upon  the  property  being  remitted  here.  If  the 
rule  were,  that  personal  property  should  be  subject  to  the 
payment  of  duty  wherever  it  is  situated,  the  difficulty 
would  be  removed.]  The  Legislature  in  the  last  Stamp 
Act  intended  to  remove  that  difficulty ;  and,  in  order  to 

(a)  2  B.  &  Adol.  905. 
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set  at  resfC  all  didcuission  with  tesaxd  t6  the  value  of  the  ^^un  ofLwdi; 

1834. 
property,  has,  by  the  SIst  section  of  the  act,  required 

iuch  value  to  be  verified  by  the  oath  of  the  party  apply- 
ing for  probate,  with  the  view,  as  it  seems,  of  making  such 
6ath  conclusive  upon  the  question,  unless  it  should  be 
Hiad6  to  appear  that  he  has  been  mistaken,  and  that  either 
too  much  or  too  little  has  been  paid,  in  which  case  there 
is  a  very  elaborate  piece  of  machinery  provided  for  the 
purpose  of  correcting  that  mistake.  [Lord  Brougham^  C. 
— ^The43rd  section  inflicts  a  very  severe  penalty  in  case  of 
any  fraud  upon  the  act ;  but  you  contend,  that,  until  the 
mistake  is  rectified,  the  value  sworn  to  is  conclusive.  The 
counsel  for  the  Crown  may  admit  that  position,  but  the 
present  proceeding  is  for  the  purpose  of  trying  whethef  or 
not  the  stamp  ought  to  be  rectified,  by  including  the  Ame* 
tiean  pi^perty.]  The  facts  in  the  Attotney-General  v. 
Dimond  are  altogether  the  same  as  those  of  the  present 
eas^  [Lord  Brougham,  C. — I  cannot  regard  the  Attcr- 
ney-Gen&ral  v.  Dimond  as  a  decision  of  authority.  It  ap- 
pears, that  the  Crown,  feeling  that  the  judgment  of  the 
Court  of  Eaochequer  might  have  been  disputed,  had  the 
state  of  the  record  permitted  it,  brought  forward  the  pre- 
aenC  case  in  a  shape  in  Which  an  appeal  might  be  sustained. 
Ewin*s  etue  is  of  greater  weight,  from  the  circumstance  of 
its  never  having,  been  made  the  subject  of  appeal.  The 
Aiiorneif''Oen€ralv.Dimond,on  the  contrary,  was  never  ac- 
quiesced in  for  a  moment.  Undoubtedly,  the  judgment  of 
Ihe  Court,  iii  the  latter  case,  is  deserving  of  the  greatest  d^ 
ference  and  respect ;  but  the  question  which  must  now  be 
decided  is,  whether  the  judgment  of  that  Court  was  right  or 
wrong.  That  the  appeal  should  be  from  four  Judges  to  one 
is  a  source  of  sincere  regret  to  me ;  but  that  defect  in  our 
jurisprudence  will,  I  hope,  be  remedied  er^  loiig.  I  should 
be  glad  that  you  would  consider  the  following  poiht'in  ybur 
argument,  as  it  presses  a  little  upon  my  mind.   The  Stamp 
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ifous^^ords,  Act  ought  to  be  so  construed  as  to  prevent  its  provisions,  if 
possible,  from  being  evaded.  Now,  supposing  the  rule  laid 
down  by  the  Court  o{  Exchequer  to  be  correct,  would  it  not 
be  in  the  power  of  individuals  to  escape  from  the  payment 
of  the  probate  duty?  It  would  be  easy  for  a  person  in  the 
course  of  a  long  illness  to  transfer  from  our  own  funds, 
into  the  stock  of  some  foreign  country,  the  whole  of  his 
property,  and  then,  dying  domiciled  in  this  country,  and 
his  executors  too  residing  here,  no  duty  would  be  paya- 
ble. The  late  Mr.  Adam^  according  to  that  doctrine,  might 
have  saved  the  payment  of  the  duty,  and  the  government 
would  have  lost  the  probate  duty.  It  is  always  an  argu- 
ment against  any  particular  construction  of  an  act  of  Par- 
liament, that  such  a  construction  would  prevent  the  act  from 
being  effectual.]  The  case,  In  re  Ewin,  is  very  important, 
not  as  a  decision  with  regard  to  the  present  question,  but 
as  shewing  the  course  which  the  learned  Judges  thought 
themselves  bound  to  take.  In  deciding  that  legacy  duty 
was  payable  on  foreign  property,  they  appear  to  have 
distinguished  their  judgment  from  what  it  would  have  been 
had  the  claim  been  for  probate  duty.  Lord  Chief  Baron 
Alexander  says  (a),  *'  Upon  what  grounds  is  it  con- 
tended that  this  estate  is  not  liable  ?  Because  the  duties 
on  probates  and  administrations  would  not  have  extended 
to  this  particular  fund.  This  argument  does  not  appear  to 
me  to  make  any  difference  in  the  case.  By  the  act  of 
Parliament  the  duty  on  the  probate  is  only  imposed  in 
respect  of  that  fund  which  the  executor  is  to  obtain  in  a 
particular  province  of  this  country,  by  force  of  that  pro- 
bate. If  there  be  personal  estate  in  the  provinces  of 
York  and  Canterbury,  and  probate  be  taken  in  York, 
the  duty  is  paid  upon  the  property  in  that  province  only; 
and  it  is  not  paid  upon  the  other  property  until  a  probate 
is  taken  in  the  province  of  Canterbury,    This  is  made 

(«)  1  Croin.  &  Jer.  153. 
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apparent  by  the  very  terms  of  the  act ;  for  it  aays,  where  Bouu  of  Lords, 
the  estate  and  effects^  for  or  in  respect  of  which  such  pro- 
bate, letters  of  administration,  or  confirmation  respectively 
shall  be  granted  or  expeded — evidently  confining  the 
charge  upon  the  probate  to  those  particular  estates  to  be 
received  by  force  of  that  administration.  But  when  it 
speaks  of  the  legacy  duty,  it  is  charged  upon  the  amount 
of  the  estate  itself,  to  be  handed  over  upon  the  receipt, 
which  the  executor,  to  save  himself  from  the  penalty, 
ought  to  take  before  he  pays  the  money.  I  cannot  doubt, 
therefore,  in  this  particular  case,  that  the  legacy  duty  is 
chargeable.**  Mr.  Baron  Bayley^  in  the  course  of  his 
judgment  in  the  same  case  (a),  says,  **  The  rule  as  to  pro- 
bates has  been  pressed  on  our  consideration,  and  the  dif- 
ference between  those  things  bona  noiabiUa^  and  those 
things  not  bona  notabilia.  The  question  as  to  bonum  noiO' 
bile  is  essential  only  to  ascertain  the  situs  of  the  property, 
and  to  ascertain,  with  regard  to  probate,  out  of  what 
limits  the  power,  which  is  to  clothe  the  executor  with  the 
means  of  acting  upon  it,  shall  issue.  And  it  is  bonum 
noiabile  in  one  place  or  another  according  to  its  situs. 
But  Bruce  v.  Bruce  decides  that  the  situs  determines 
nothing  in  a  case  like  the  present;  for  the  executor  has 
the  power  of  removing  the  property  from  its  situs,  and 
getting  it  into  his  own  country.  Now  the  probate  duty 
is  only  with  reference  to  the  situs  of  the  property  within 
the  limit  of  the  probate.'* 

Emn's  case  was  decided  at  the  close  of  the  year  1830^ 
and  in  the  following  year  the  case  of  the  Attorney-Gene^ 
ral  V.  Dimond  was  discussed,  in  which  the  question  as  to 
probate  arose.  In  the  ai^ument  of  that  case  it  was  pressed, 
as  it  has  been  pressed  here,  that,  in  order  to  sustain  an 
action  in  this  country^  a  probate  in  this  country  was  neces- 

(fl)  Page  157. 
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Homit  ofLordi,  sary ;  and  the  authority  o(  Logan  v.  Fairlie  was  much  re- 
lied upon.  It  may  be  admitted^  that,  in  order  to  sue  in 
the  English  Courts,  the  party  must  be  clothed  with  a  re- 
presentative character;  but  the  question  here  is»  what  tax 
he  miist  pay  before  that  character  can  be  conferred.  This 
brings  the  argument  once  more  to  the  construction  of  the 
Stamp  Acty  which  says,  that  the  duty  is  payable  upon  the 
estate  or  effects  for  or  in  respect  of  which  such  probate, 
letters  of  administration,  &c.  shall  be  granted,  or  whereof 
inventory  shall  be  exhibited,  &c.  In  respect  of  what  es- 
tate are  the  letters  of  administration  or  probate  granted? 
In  respect  of  the  property  in  America^  as  well  as  of  that 
in  England?  If  so,  what  probate  duty  was  payable  at  the 
moment  of  administration?  It  is  true  the  probate  duty 
may  be  increased,  if  it  afterwards  appear  that  too  little  has 
been  paid ;  but  that  is  only  in  case  of  mistake.  The  L&r 
gislature  assumes  that  the  party  knows  at  the  time  upon 
what  amount  of  property  the  probate  duty  is  to  be  paid. 
But,  if  the  foreign  property  is  administered  in  the  foreign 
country,  it  is  not  contended  that  the  duty  would  be  paya- 
ble upon  it.  And  bow  can  the  executor  tell  whether  it 
will  ever  be  brought  to  this  country  t  If  the  probate  duty 
was  rightly  paid  at  the  time  of  the  grant  of  probate,  there 
is  nothing  in  the  a^t  authorizing  a  change  of  the  stamp  in 
consequence  of  occurrences  subsequent  to  that  period* 
Suppose  a  person  dies,  leaving  no  property,  or  property 
under  SO/.,  in  this  country,  but  having  100,000/.  in  Indiop 
Suppose  500/.  only  of  that  sum  is  transmitted  to  England — 
upon  what  amount  is  the  probate  duty  payable  ?  What  is 
there  in  the  Stamp  Act  applicable  to  a  case  like  this  ?  In  rer 
quiring  the  oath  imposed  by  the  last  Stamp  Act,  it  is  quite 
clear  that  the  framers  of  that  statute  treated  the  value  of 
the  property  for  or  in  respect  of  which  the  probate  was  to 
be  granted  as  a  fact  capable  of  being  ascertained  at  the 
time  of  the  probate  being  granted.     [Lord  Brougham^  C. 
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— ^I  have  always  considered  that  personal  estate  follows  the  Aw  cjLordt, 
doyoEUcile  of  the  owner.]  Not  in  all  cases;  thus,  if  ^.  die 
in  the  diocese  of  Norwich,  and  his  debtor  is  resident  in 
another  diocese,  probate  must  be  granted  in  the  latter. 
[Lord  Brougham,  C. — That  rale  governs  the  granting  of 
particular  or  general  administration.  Yet,  notwithstand- 
ing it  DMy  be  requisite^  to  give  a  general  jurisdiction^  that 
there  should  be  bona  noiabilia  within  some  district,  when 
once  the  Court  has  got  jurisdiction,  the  grant  may  have  uni- 
versal effect  with  reference  to  the  will.  The  grant,  though 
made  in  respect  of  particular  goodsi  will  enable  the  execu- 
tor or  administratory  when  he  comes  into  the  Court  of 
Chancery,  to  call  the  foreign  funds  home  and  to  distribute 
them  here.] 

Wigranii  on  the  same  side. — The  question  for  the  deci- 
sion of  the  House  may  be  stated  thus: — ^Aa  act  of  Parlia- 
ment was  passed,  giving  the  Crown  a  right  to  certain  du- 
ties* That  act  confers  upon  the  Crown  whatever  title  it 
possesses ;  and  from  that  act  alone  the  rule  governing  the 
present  question  is  to  be  taken.  The  act  defines  both 
the  right  of  the  Crown  and  the  liability  of  the  subject;  it 
imposes  severe  penalties,  and  is  therefore  to  be  construed 
strictly.  An  attempt  has  been  made  to  she w  that  the  questiop 
of  probate  duty  is  analogous  to  that  of  legacy  duty;  with 
regard  to  which  it  has  been  decided  in  JBwin*$  case  that 
the  domicile  of  the  owner  governs  the  situs  of  the  property. 
The  same  rule  was  laid  down  in  Bruce's  case  {a),  which, 
in  its  circumstances,  was  the  reverse  of  EuAfCs  ease,  the 
owner  in  the  former  case  being  domiciled  in  America,  and 
the  decision  consequently  being  that  the  legacy  duty  was 
not  payable.  But  what  analogy  is  there  between  those 
cases  and  the  present  ?    The  distinction  will  appear  upon 

(a)2Bi».S(Pul.229,n. 
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Houu  qf  Lwdg,  a  Comparison  of  the  two  acts  imposing  the  seyeral  duties. 
By  the  Legacy  Duty  Act>  36  Geo. S,  c.  52,  s.  9,  it  is  enacted, 
that,  **  upon  every  legacy,  specific  or  pecuniary,  or  of  any 
other  description^  of  the  value  of  SOL  or  more,  given  by 
any  will  or  testamentary  instrument  of  any  person,  who 
shall  die  after  the  passing  of  that  act,  such  a  duty  shall  be 
pud.  The  act,  therefore,  imposes  the  duty  upon  a  cer- 
tain class  of  persons,  and  the  Legislature  must  be  supposed 
to  have  contemplated  only  persons  domiciled  in  this  coun- 
try. It  was  the  persons  who  were  to  take,  and  not  the 
particular  property  taken,  that  the  Legislature  had  in 
view.  But  the  words  of  the  55  Geo.  S,  c.  154,  which  im- 
poses the  duty  on  probates,  are  wholly  different;  and  the 
intention  of  the  Legislature  is  different  also.  The  lan- 
guage of  that  statute  does  not  refer  either  to  the  person  of 
the  testator  or  to  his  domicile ;  but  it  imposes  the  duty 
upon  the  estate  or  effects  for  or  in  respect  of  which  the 
probate  is  granted.  What  the  estate  and  effects  are  upon 
which  the  duty  is  thus  imposed  is  only  to  be  known  aliunde. 
This  is  matter  entirely  of  ecclesiastical  cognissance ;  and, 
from  the  decisions  of  the  Ecclesiastical  Courts,  it  is  that  we 
are  to  learn  in  respect  of  what  estate  and  effects  probate 
is  properly  to  be  granted.  The  rules  of  these  Courts  are 
laid  down  in  the  case  already  referred  to  of  YockmeyY. 
Foyster{a\  from  which  it  appears  that  probate  is  never 
granted  except  in  respect  of  property  situated  within  cer- 
tain local  bounds.  With  regard  to  administration,  it  is 
clear,  that,  where  a  person  died,  there  was  an  original  right 
in  the  ordinary  to  take  possession  of  the  property  locaDy 
situate  within  his  own  diocese,  while  another  ordinary  had 
a  similar  right ;  but,  in  order  to  enable  an  executor  to  en- 
title himself  to  the  whole,  the  Prerogative  Court  was  au- 
thorized to  confer  a  title  in  such  a  case.  But  that  does  not 

(a)  I  Hagg.  Eccl.  R.,  New  Series,  636. 
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•alter  the  principle,  that,  properly  and  strictly,  probate  is  -ffiwwe  ofLorda, 
only  granted  in  respect  of  the  property  situated  within  the 
diocese.  Probate  is  granted  for  the  purpose  of  indicating 
to  the  common-law  Courts,  and  to  the  rest  of  the  world, 
that  the  ordinary  has  resigned  his  pretensions  to  adminis" 
ter  the  effects;  and  it  is  granted  precisely  in  respect  of 
the  same  effects  which  would  otherwise  have  been  distri- 
buted by  the  ordinary  under  his  original  jurisdiction.  [Lord 
Brougham,  C. — ^You  are  putting  the  question  very  proper- 
ly, and,  at  the  same  time,  very  artificially  and  technically. 
In  early  times,  it  is  clear,  that  the  right  of  the  ordinary  did 
not  always  depend  on  local  situation.  If  a  man  died,  leav- 
ing debts  due  to  him  abroad,  the  ordinary  would  probably 
have  levied  those  debts.]  There  appears  to  have  existed 
no  means  by  which  the  ordinary  would  be  enabled  to  pos- 
sess himself  of  property  out  of  his  jurisdiction.  The  ori- 
ginal rule  of  the  Ecclesiastical  Courts  with  regard  to  ad- 
ministration is  that  which  ought  to  govern  the  present  case 
— that  the  situation  of  the  property  at  the  time  of  the 
owner's  death  is  to  govern  the  grant  of  probate.  Were 
this  not  the  case,  the  injustice  might  follow  of  the  execu- 
tor being  compelled  to  pay  probate  duty  twice.  This  is 
the  point  to  which  the  Judges  refer  in  the  Attomey^Gene' 
ral  V.  Dimond.  The  only  reason  why  the  Courts  of  com- 
mon law  and  of  equity  require  that  a  party  claiming  as  ex- 
ecutor should  produce  his  probate  is,  that  they  may  be  as- 
sured that  the  Ecclesiastical  Court  has  renounced  its  right 
to  administer  the  effects  of  the  deceased,  and  not  with  the 
view  of  ascertaining  whether  the  party  has  paid  the  proper 
amount  of  duty.  They  are  satisfied  upon  its  appearing 
that  he  has  been  properly  invested  with  the  representative 
character.  [Lord  Brougham,  C. — The  result  of  the  case 
of  Hunt  V.  Stevens^  and  the  other  case  which  was  mention- 
ed, is  this : — The  Courts,  in  such  cases,  say— It  is  true 
you  are  clothed  with  the  representative  character ;  but  it 
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^ouH^Lord9,  ig  only  to  the  extent  to  which  you  huve  paid  the  duty. 
You  cannot  ask  for  more  than  the  amount.  If  you  do, 
you  are  suing  in  a  character  which  is  not  conferred  upon 
you,]  Those  cases  do  not  affect  the  present  question, 
unless  it  be  assumed  that  prphate  duty  is  in  fact  payable 
upon  foreign  iM^operty,  which  is  the  Tery  point  in  debate. 
Nor  is  the  other  position  more  material*  that  Courts  of 
equity  require  that  the  representative  shall  be  before  the 
Court,  and  that  they  will  receive  no  other  evidence  of  a 
person  sustaining  that  character  but  administration  or  pro- 
bate. But  does  it  follow  that  the  Courts  require  the  duty 
to  be  paid  upon  such  administration  or  probate  before  they 
will  admit  them  in  evidence  ?  Certainly  not;  for  there  are 
cases  in  which  the  probate  requires  no  duty,  as  in  the  case 
of  a  term  which  has  vested  in  the  executor  as  such.  It  is 
not 9  therefore,  a  necessary  consequence  of  probate  or  ad- 
ministration being  required,  that  the  duty  should  be  paid. 
There  is  nothing  inconsistent  in  the  Courts  requiring  pro- 
bate to  be  granted,  and  yet  not  requiring  that  the  duty 
should  be  paid. 

The  Attorney ^Gen^ral  was  heard  in  reply. 

25M  /u/y.        Lord  CuA^c£tLOH.^^My  lords,  in  considering  this  case, 
which  comes  by  appeal  from  a  decision  of  the  Court  of 
Ea:ehequ^,  it  is  necessary  that  I  should  remind  your  lord- 
ships, as  I  did  on  a  former  occasion,  of  the  Attomep^Ge^ 
nercd  v.  Jaekion,  This  is  a  decision  by  a  Court  entitled  to 
the  greatost  respect,  not  merely  in  reference  to  the  matters 
which  more  ordinarily  come  before  the  Courts  of  this 
country,  but  in  reference  particularly  to  matters  of  revenae, 
inasmuch  as  the  jurisdiction  which  the  constitution  and 
the  law  of  this  country  have  given  leads  them  especially  to 
the  handling  questions  of  this  description*     It  was  upon 
that  ground  I  felt,  though  there  were  certain  doubts    in 
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my  mind  on  a  comparison  of  the  cases  of  the  4Hwney^  HamMofLardi, 
General  v.  Cockerill,  the  Aiiorney-General  ?•  Beation^ 
and  other  cases^  with  the  decisions  of  the  Court  in  Forbes 
T.  Jackson,  which  was  a  case  fron^  the  Court  of  Chancery , 
that  it  must  l^e,  as  I  staged,  a  very  clear  opinion^  and  one 
very  confidently  entertained,  and  without  any  hesitation, 
that  should  entitle  me,  and  therefore  incline  mie,  to  advise 
your  lordships  to  differ  from  that  Court  on  ^solemp  judg* 
ment,  delivered  after  hearing  all  which  could  be  urged  on 
both  sides.  Nevertheless,  your  lordships  ^re  bound  in 
this  as  in  all  other  cases  to  judge  for  yQ^neUe^,  as  the 
Court  below  were  bound  to  j^dge  for  thiem^elyes;  and  if, 
on  serious  consideration,  I  cannot  bring  iDy  miqd  to  thinly 
that  they  have  well  decided  this  case,  }t  will  be  my  duty 
to  represent  that  to  your  lordships .  I  shall,  therefore, 
my  lords,  take  time  to  consider  the  arguments  wbiqh  have 
been  urg^d,  to  examine  the  statutes  ^nd  the  authorities, 
and  to  make  Inquiry  of  the  very  learned  civilians  at  tho 
head  of  the  Ecclesiastical  Courts,  upon  some  matters  which 
have  been  brought  into  discussion  in  argument  here,  but 
which  do  not  appear  to  have  been  touched  upon  in  tlii^ 
Court  below.  It  is  not  a  very  elaborate  judgment; 
nevertheless  (he  question  is  put,  in  the  mode  of  stating 
it^  on  its  rjgl^t  footing.  The  learned  Chief  Baron  in 
giving  judgifient,  which  I  nnderstand  to  have  been  de- 
livered after  ta](ing  time  to  consider,  lays  it  down,  and 
that  is  clearly  right,  that  the  whole  question  is,  whe* 
tber,  in  respect  of  tt^os^  300,000^,  qr  any  pprfioq  of  th/it 
amount,  a  probate  was  granted.  If  it  was  granted  in  re- 
spect of  tba(  money,  cqdit  qupestio — clearly  probatii  duly  is 
payable;  if  it  was  not  granted  in  respect  of  that  money, 
the  subject  is  at  an  end  on  the  other  side,  and  the  duty  ip 
not  payfible.  T)ie  learned  Attorney-General  agrees  that 
this  was  the  right  way  of  putting  it;  but  he  attempts  to 
limit  that  by  this  pleftdings,and  has  recourse  tp^n  argument 
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Hou*f^Lord$i  in   which    I  do  not  go   along  with  him,  though   I   do 
in   a   great  deal   of   his    argument,  as   to   the   locality 
or  non^ocality,   and    the    shifting  nature    of   personal 
property  in  general.     He  says,  look  at  the  information, 
and  you  will  see  the  demurrer  confesses  the  facts;  you 
will  see  by  the  information  it  is  alleged,  and  therefore,  by 
the  force  of  the  demurrer,  must  be  taken  to  be  admitted, 
that  it  was  in  respect  of  this  probate,  or  by  force  and  effect 
of  it,  that  possession  of  this  American  fund  was  obtained 
by  the  party ;  therefore,  says  he,  it  follows  that  the  pro- 
bate was  granted  in  respect  of  that  foreign  fund.     My 
lords,  I  do  not  go  along  with  him  in  that  view  of  the  case. 
It  may  very  easily  be  conceived  that  the   probate  was 
granted  in  respect  of  goods  and  chattels  locally  situate 
within  the  bounds  of  the  ecclesiastical  jurisdiction,  and  in 
respect  of  nothing  else ;  but  that  the  probate,  so  granted 
to  that  limited  extent,  may  have  been  used  elsewhere  for 
another  purpose,  and  with  respect  to  other  property  out 
of  the  ecclesiastical  jurisdiction;  so  that,  by  means  of  pro- 
bate granted  alio  intuitu  by  the  Ecclesiastical  Court,  the 
possession  of  the  estate  and  effects  situate  abroad  may 
have  been  obtained,  though  it  was  not  in  respect  of  that 
foreign  property  that  the  probate  was  granted.  But,  assum- 
ing the  fact  of  a  probate  being  used  for  one  purpose 
abroad,  though  it  was  granted  for  another  at  home,  it 
does  not  by  any  means  follow,  that  the  person  possessing 
the  probate,  having  used   it  for  the  purpose  of  getting 
in  a  foreign  estate,  and  being  enabled  by  that  means  to 
get  in  that   foreign   estate,  must  be  said  to   have  ob- 
tained it  for  the  sake  of  getting  in  that  foreign  estate. 
This,  my  lords,  is  not  decisive  at  all  of  the  question  ;  I 
throw  it  out  for  the  purpose  of  disembarrassing  the  case 
of  that  argument— it  will  not  be  on  that  I  shall  propose  to 
your  lordships   to  decide   against  the  judgment  of   the 
Court  below.     I  shall  feel  it  my  duty  to  consider  the 
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with  great  anxiety  before  I  come  to  a  conclusion.  I  was  HtnuB^Lordt, 
Tery  much  impressed  with  the  argument  as  to  the  nature 
of  the  probate  granted  by  the  Ecclesiastical  Court,  and 
the  ground  for  granting  it  as  connected  with  the  jurisdic- 
tion of  that  Court.  If  I  could  be  satisfied  that  at  any  time 
the  Ecclesiastical  Court  has  so  far  taken  into  its  view  goods 
or  personal  estate  of  a  testator  or  an  intestate  locally  si- 
tuate beyond  its  jurisdiction ;  that,  after  the  period  of  its 
having  granted  probate,  for  instance,  or  before  probate 
was  granted,  when  it  was  administered  in  pios  usus 
for  the  safety  of  the  soul,  as  it  was  called,  it  could 
be  shewn  that  the  bishops  had  drawn  over  to  the  same 
uses  property  out  of  their  own  jurisdiction;  that,  hav- 
ing possessed  themselves  of  that  within  their  grasp  at 
the  time  of  the  death  of  the  party,  they  had  afterwards 
extended  that  grasp  abroad,  so  as  to  get  hold  of  that 
which,  at  the  time  of  the  death,  was  not  within  their  juris- 
diction, and  had  taken  that  from  themselves — that  would 
go  a  very  great  way  in  support  of  the  Attorney-Generars 
argument,  and  would  be  almost  conclusive,  as  it  would  al- 
most entirely  displace  the  very  ingenious  arguments  of 
Mr.  Rol/e  and  Mr.  Wigram.  This  is  a  matter,  not 
merely  of  antiquarian  curiosity  —  it  bears  most  mate- 
rially upon  the  case,  and  it  is  one  of  those  which  I  shall 
take  care  to  inquire  into ;  and  happily  I  have  the  best 
means  of  prosecuting  that  inquiry,  by  ascertaining  the 
opinion  upon  it  of  men  of  very  great  learning  and  expe- 
rience— ^the  learned  Judges  in  the  Ecclesiastical  Courts.  I 
shall  communicate  with  them  upon  that  subject,  and  as- 
certain their  opinion  of  the  extent  of  ecclesiastical 
jurisdiction  in  former  times.  But,  if  I  shall  find  that 
the  Ecclesiastical  Court  had  not  jurisdictfon  over  pro- 
perty beyond  its  own  limits,  there  will  arise  another  diffi- 
culty, which  b  referred  to  by  the  Attorney-General,  who 
sdysy  if  the  ordinary  did  not  get  the  property,  wl:at  became 
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HomtddfL^di,  of  it?  It  was  not  bofta  fiuUini.  it  Wad  n<yt  6^m  vaeanHa— 
18^* 

whom  did  it  go  to,  if  it  did  not  go  to  the  Ofrdinai^y  pro 

icdute  aninke?  I  suppose  it  will  not  be  said  that  it  be- 
longed to  the  lerd  of  the  ttl^nor;  it  would  be  ridiculous  to 
talk  of  that.  It  will  tnyt  be  said  that  it  belonged  to  the 
Crown.  I  n^ever  heard  of  its  being  considered  as  mere 
bonannUius  of  b&na  vaMntid/  there  must  be  some  admii^- 
istration,  some  mode  of  dfealing  with  it;  aind  if  that  is  not 
of  a  lo^l  naturey  if  it  is  not  limited  by  the  ^xteht  of  l!he 
diocesan's  jurisdiction,  who  assumed  to  admfinister  in  those 
days^  and  subsequently  has  granted  probafe  to  the  ex- 
ecutor,  confirming  the  appointment  of  the  deceased,  or 
letters  of  administration  appointing  the  individaal  to  dis- 
charge the  duty  in  rehtiottto  that  property,  the  difficulty 
is  to  see  to  whom  the  property  devolves.  My  lords,  these 
are  the  points  I  wish  to  look  into,  and  I  shall  do  so  most 
carefully,  because,  though  the  case  depends  much  upon 
them,  they  do  not  appear  to  have  exercised  tite  higemiity 
and  called  forth  the  learning  of  tlie  counsel  below^  or  to 
have  received  any  adjudication,  or  I  may  say  any  consi- 
deration from  the  learned  Judges  of  the  Court  below* 
So  far  as  I  can  perceive,  they  appear  not  to  have  been  ar- 
gued— certainly  they  appear  not  to  have  been  decided  by 
any  of  the  learned  Judges,  or  to  have  formed  any  ingre- 
dient in  their  decision.  The  decision  was  given  by  the 
Lord  Chief  Baron  alone;  it  was  given  by  him  after  time 
taken  for  consideration ;  whether  it  was  pronounced  vei^ 
bally,  or  whether  it  was  in  writing,  is  quite  immaterial — a 
judgment  delivered  by  the  head  of  the  Court,  after  time 
taken  for  deliberation,  must,  as  it  is  said,  be  taken  to  be  the 
judgment  of  the  whole  Court.  Mr.  Baron  Bayley,  it  ap- 
pears, did  take  a  part,  throwing  out  in  the  course  of  the 
argument  various  interlocutory  remarks,  some  of  which 
are  valuable.  I  have  looked  at  them  with  reference  to 
the  Lord  Chief  Baron's  judgment — they  bear  the  marks 
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«r  his  wcll-inrormed  and  acute  understanding;  aitd  I  Bmuecfiordt^ 
think  I  can  trace  the  reasoning  of  Mr.  Baron  Bayletf  in  -  ^  '  - 
that  judgment  From  my  long  experience  of  that  very  Ati^obit. 
learned  and  aeute  Judge,  acute  in  all  matters^  and  particu-  hopa. 
larfy  in  ibis  kind  of  argument,  if  I  mtty  say  so,  it  appears 
to  iMf  to  hear  strong  marks  of  being  substantiaHy  his 
judgment  The  bias  of  that  learned  Judge^s  mind,  and 
the  direction  which  it  had  received  hi  reasoning  on  the 
4)ue8tion,  at  all  events  greatly  influenced  the  disposal  of  the 
case.  My  lords,  I  shall  take  6very  aseaiM  in  my  power  of 
informing  myself,  before  I  move  your  lordships  to  proceed 
to  judgment,  whether  probate  is  to  be  considered  as  limited 
or  unlimited,  restricted  to  tbe  personal  estate  of  tfce  tes- 
tator in  the  diocese  at  the  time  of  bis  death,  or  otherwise. 
The  case  may  very  probably,  it  not  altogether,  depend 
upon  the  inquiry  which  I  have  stated;  I  mean  as  to  what 
was  formerly  the  case  in  respect  of  jurisdiction,  and  the 
mode  in  which  the  Elcclesiasticafl  Court  dealt  with  such 
subjects  in  a  foreign  country  at  thtf  time  of  the  inrdividuaVs 
decease.  Upon  these  grounds,  thereft)re,  I  shall  more 
your  lordships  that  the  further  consideration  of  this  ques-* 
tion  be  postponed. 

Further  consi^ration  postponed. 

Lord  Chancellor. — The  neset  ease  to  which  I  have  to  \2tk  August. 
eall  your  lordships'  attention,  and  the  last  upon  the  pre- 
sent occasion,  is  the  case  of  the  Attornep' General  v. 
Hope.  This  was  an  appeal  iVom  an  unanimous  decision  of 
the  Exchequer^  upon  an  information  filed  by  his  Majesty's 
Attorney-General  for  the  purpose  of  obtainivig  payment  of 
probate  duty  in  respect  of  assets  of  the  testator,  which,  at 
f  he  time  ofhis  decease,  were  situate  without  the  jurisdiction 
of  the  Court.  When  the  case  was  argued,  I  entered  at  some 
length  into  the  subject  and  the  reasons  on  both  sides;  and 
stated,  that  I  could  not  agree  with  the  argument  urged 
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ftounrfLorii,  by  the  Attorney-General;    and    that  I  did   not  thinL 
K^^^^^^L^     that  the  use  that  had  been  made  of  the  probate  was  a  test 
Att.-Gew.     of  itself  sufficient  to  demonstrate  the  purpose  for  which 
Hops.        the  probate  had  been  granted.     The  words  of  the  act 
refer  not  to  the  use  eventually  made  of  the  probate,  but 
distinctly  (o  the  purpose  for  which  the  probate  was  granted. 
The  words  of  the  schedule  are  to  be  the  rule  upon  the  pre- 
sent occasion;  and  they  do  not  appear  to  me  to  shew,  that, 
though  the  probate  has  been  eventually,  dejacto^  made 
available  to  collect  foreign  funds,  that  circumstance  is  any 
test  whatever  in  trying  whether  or  not  this  case  of  foreign 
funds  comes  within  the  schedule. 

My  lords,  it  appeared  to  me,  that  much  must  depend 
upon  the  course  of  practice  of  the  Ecclesiastical  Courts  in 
matters  of  probate,  and  whether  they  assume  a  jurisdic- 
tion co-extensi  ve  with  the  estate  of  the  deceased  party  whose 
will  is  brought  for  proof.  If  they  assumed  to  deal  with 
the  property,  or  in  any  way  to  hold  it  as  within  their  reach 
and  grasp,  then  it  might  be  said  that  the  probate  attached 
to  the  property  wheresoever  situated,  and  that  it  bore  re- 
lation to  the  property,  and  that  it  was  granted  in  respect 
of  that  property,  and  the  duty  would  attach.  But,  my 
lords,  if  on  the  other  hand  it  should  be  found,  that,  in  fact, 
the  probate  was  merely  granted  in  respect  of  the  person- 
alty at  the  time  of  the  death  in  the  ordinary's  jurisdic- 
tion, then  cadii  qudBsiio;  for,  by  parity  of  reasoning,  this 
is  not  a  case  that  comes  within  the  words  of  the  schedule, 
and  consequently  no  probate  duty  attaches.  Now,  it  was 
maintained,  and  I  dwelt  upon  this  argument  when  the  case 
was  last  before  your  lordships,  and  I  think  it  wasjustlj 
maintained,  that  probate  was  granted  by  the  ordinary  in 
former  times  in  consequence  of  the  interest  that  he  had  in 
the  personalty  of  individuals,  to  be  applied  to  pious  uses 
for  the  safety  of  the  souls  of  those  individuals.  That  is 
probably  the  origin  of  grants  of  administration,  by  which 
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the  clergy  obtained  great  influence.    The  pious  uses  they  ^ouiB  9/  Lordt, 
applied  them  to  it  is  now  needless  to  inquire  into.     But  ^ 

from  that  arose  the  question  with  which  we  have  now  to  Att.-Gen. 
deal,  and  upon  which  the  present  case  turns;  for,  the  re-  hope. 
linquishing  of  the  right  to  the  property,  and  a  vesting  of 
it  in  the  administrator  or  the  executor,  by  granting  pro- 
bate with  the  will  annexed,  or  granting  administration  if 
there  was  no  will,  was  the  origin,  in  later  times,  of  the 
claim  of  the  ordinary  to  vest  in  other  parties  the  powers 
previously  exercised  by  himself. 

Now,  if  the  ordinary  could  only  lay  claim  to  the  goods 
of  the  party  in  his  jurisdiction  at  the  time  of  his  death; 
if  he  never  thought  of  calling  for  foreign  funds,  and  making 
his  claim  to  them  for  pious  uses^  merely  because  the  party 
died  in  his  jurisdiction,  it  clearly  appears  that  the  pro- 
bate could  not  be  granted,  except  in  respect  of  those 
goods  which  were  in  his  jurisdiction;  and  if  so,  the  pro- 
bate duty  cannot  attach,  and  there  is  a  clear  omission  in 
the  statute.  I  believe  that  the  framers  of  the  act  meant 
that  it  should  attach;  but,  if  the  Legislature  has  used 
insufficient  language  for  the  purpose,  the  payment  cannot 
be  enforced. 

I  have  made  inquiry  of  two  very  learned  authorities,  and 
I  have  also  referred  to  the  King's  Advocate,  and  they  en- 
tirely corroborate  my  view  with  regaid  to  the  confined 
and  restricted  jurisdiction,  the  nature  of  the  ordinary's 
office,  and  the  goods  in  respect  of  which  probate  is  to  be 
granted.  That  of  itself  would  be  a  strong  ground  for 
affirming  the  decision  of  the  Court  below.  But  I  will 
not  conceal  from  your  lordships  that  I  have  another  reason 
that  operates  very  strongly  on  my  mind :  unless  it  was  quite 
clear  that  there  had  been  a  miscarriage  below— and  I  used 
the  same  argument  in  the  Attorney-General  v.  Jaehon, 
'with  the  perfect  concurrence  of  the  Lord  Chancellor  of 
Ireland — unless  there  was  a  clear  miscarriage  below,  I 
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rf^^tair^,  ihiduM  hold  it  ^ouM  mH b^ luitisiibte  16  tthbkfe  the  AtAsm 

6f  the  Court  6f  Ea^&qHiet  upon  H  reVetiue  qu^tiM;  to 

sliakfe  a  decUtoti  UiHitiiDiously  pnonoune^  hiitt  gteaX  deK* 

b^ration,  )lnd  filll  a)>gutnietil,  Md  tito^  tak^n  to  todaidef)  bf 

dm  ohhe  Judges  oh  behnlfbf  hh  thl^  bfethi^ti,  td  fehak 

their  di^chion  Upon  ^  l«ve))ue  qu&fttion,  #h{eh  i«  a  Undrf 

matter  thlit  kttote  ^bp^kdly  betonga  to  thlit  Jufiadictionf 

I  thihk  emitrently  uMdviiitble.     Without  teyidg  that  tbe 

tase  h  fir^  ftom  difficultly!!,  aihl  wtthbut  anyiiiglbiatthert 

are  things  that  are  not  explaitoed,  and  some  cB^M  irhilli 

eonflict  with  each  othe^r  Upon  th^  ^ufcj^t,  y^  thoaedkto 

Ar6  not  sufficient  to  induce  mt  to  ahake  the  deeidiofi  df  tk 

Conrt  b^low — ^they  ftitniish  no  ground  ftft  k  reve^raal;  vA 

upon  the  whnte,  I  tec6ttimi^nd  to  yout  lo)rdA{p»  16  afi* 

the  decision,  bnt  td  ^ffiitn  it  \nthout  tsbsts. 


Judgment  bisldw  ^affirmed,  withnut  ibdataftf). 


(a)  The  subject  o^  the  siha  of 
'{>6n6iia)  );>r6t>eny  kn  a  tordga 
toiait^,  and  the  tighti  of  the  re- 
presentatives of  the  deceased  own- 
er with  respect  to  it,  has  been  fre- 
quently ^scussed  in  the  American 
Courts.  Hie  suthorities  wiH  be 
YoiAld  appended  to  tihe  following 
passages  of  Mr.  Justice  Story*» 
Commentaries  on  the  Conflict  of 
Laws. — "In  regard  to  moveable 
estate  b  like  rxAt  may  not  n^ces^ 
isarily  ^rfeviS  in  foreign  coantries, 
governed  bya  jurisprudeace  which 
is  drawn  from  or  modelled  upon 
thedvil  law;  for  moveables,  being 
treatred  ai  liaving  no  fiitus,  and  to 
he  governed  by  the  lait  of  the  do- 
«nicil  of  the  testator  or  intestate, 
the  title  of  the  heir  taking  its  effect 
diitctiy  from  that  law,  Is,  or  at 


least  may  be  colisifll^l^  held  ^ 
iterfy  lile  riglkt  te  MiokpfopMf, 
whercviertt  m^  be  looallyVteBBie, 
in  the  same  manner  as  it  woaNllif 
an  assignment  by  the  owner  mter 
vivos.  (2&iumes'fiqtdty,fi.3,c. 
&,  S.  4.) 

**  Lord  Kaimes  ^eesM  to  sake  a 
distinction  between  the  case  of  a 
testamentary  hor  and  an  beSr  bf 
intestScy,  asssrting  that  the  nooan- 
nation  of  an  taecator  Omrai  ^ 
tnobilibu^  or  hssres  fidnoaiteO 
(Ersk.  Inst  B.  3»  tit.  9,  s.  2,  26^ 
by  the  proprietor  inlus  testament, 
as  to  ihoveabfes,  is  eJSI^tnak  all 
the  Mrid  oi«r  jure  g%Btinm»  wd 
will  be  sustMBcd  ia  Scodaad, 
whereas  letters  of  administFatXHi 
in  a  forogn  country  are  strictly 
territorisl^andy  iHiea  grantadtA  <% 
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foraigB  eoiBtry,  are  not  recog- 

tiled  in  Scothnd  UBleM  they«re 

ooafirned  there  by  a  proper  jodi<r 

dilprootc<fin|^.  (2  Kaiines'  Equity, 

B.^«.8.0.d.   Id.  0.4.}    It  may 

he  fO|  but  Ersidae  lays  k  down 

V  deir  lav,    that  in  Scotland 

neitbcr  exeentocB  Aor  adminiA* 

tutors,  foreifn  ordoroettk,  are 

eatilM  to  admiMter  the  estate 

•/  the  deeeaaed  awtii;  they  have 

heea  duly  oov&aned  by  the  oom- 

feteat  Jiidg«,     (Ersk.  last.  B. 

fiU  9,  f,  27,  29),     What,  par^ 

hipi^  I^ard  Katmee  meant  to  aay 

VH»  that  the  title  o/ executor  was 

•  i^oad  title  JMae  i^eDCMnn,  an< 

vfaea  eMMidicd  Vi  ike  VHsmer 

Md  by  the  proceee  pneaenbed  l>y 

ihelaw  of  the  place  vbere  k  wag 

ioai^t  to  te  eaBoreieed.  ought  to 

be  bM  ^  flinivienal  ab^gal«OA. 

Aad  flo  it  |«obahly  if  ia  nSl  ciri- 

ItflfidiialioM,  exocptaucsh  (if  there 

OMT  ana  any)  ae  aidopt  tbe  droit 

AubaiaCiaiMicaBfitfcatethefaoyo- 

•ble  ppopcatgr  of  aU  to^oert 

djnog  a»d  leiMuig  each  iiropfiity 

within  thcMrienitaiiacu 

*'  In  regard  to  the  title  of  execu- 
tors and  administrators,  derived 
from  a  grant  of  administration 
m  the  country  of  the  domicil  of 
the  deceased,  it  is  to  be  consi- 
dered that  that  title  cannot  de 
jure  extend  as  a  matter  of  right 
beyond  the  territory  of  the  govern- 
ment which  grants  it,  and  the 
moveable  property  therein.  As 
to  such  property  situate  in  foreign 
conotries,  the  title,  if  acknow- 
ledged at  all,  is  acknowledged  ex 
comitate;  and  of  course  it  is  sub- 
ject to  be  controlled  or  modified 


as  every  nation  may  think  proper, 
with  referebce  to  its  own  institu- 
tions and  policy,  and  the  rights  of 
its  own  tubjecta.  And,  here,  the 
rule,  to  which  reference  has  been 
so  often  made,  applies  widi  great 
force,  that  so  nation  is  nndf^  any 
obligation  to  enforce  foreign  laws 
prejodLda)  to  its  own  rights^  or 
those  of  its  subjects.  Persons 
domiciML  and  dying  in  foreign 
eonntif  es,  are  ofiM  deeply  indebt. 
ad  to  credxtiffis  living  in  other 
countries,  in  wfaieh  they  have  per- 
sonal aaseta.  In  sudh  caaea  U 
would  be  %  fsnai  hardship  upon 
saehereditoia  to  aUow  a  foreign 
executor  or  admioistriitor  to  ^nH«th- 
drair  those  foads  without  the 
payment  of  aoch  debts,  aod  Ihus 
to  leave  .the  creditors  to  aeek  their 
remedy  in  the  domieU  ^f  the 
foneigiiexeontor  or  ateiniatrator, 
and»  perhaps,  there  meet  ^tb  ob- 
structions and  inequahtk^y  in  the 
(nforc«ment  of  their  own  fights, 
f aam  tbe  pec«4iarities  of  the  local 
latwB. 

'^  It  haa  benoe  hecooie  agenerat 
doctrine  of  the  common  law,  recog- 
nised bothin  England  and  America, 
that  no  suit  can  be  brought  by  or 
against  any  foreign  executor  or 
administrator  in  the  courts  of  the 
country,  by  virtue  of  his  foreign  let- 
ters testamentary  or  of  administra- 
tion ;  but  new  letters  of  administra- 
tion must  be  taken  out  and  new  se- 
curity given,  according  to  the  gene- 
ral rules  of  law  prescribed  in  the 
country  where  the  suit  is  brought. 
CThe  authorities  to  this  point  are 
now  exceedingly  numerous  and 
entirely  conclusive.    See  Lee  v. 


HoHH  of  Ltrdi^ 
1834. 

^ y ' 

Att.-Gkn. 

Hopa. 
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HouMrf  Lord$9  Moore,  Palm.    163;    Tourton  v. 


1834. 


F/oti«r,3P.W.369,370;  Thorne 
V.  Watkins,  2  Ves.  35;  Ait.- Gen. 
V.  Coekerell,  1  Price,  179 ;  Lowe 
V.  Fairlie,  2  Madd.  101 ;  1  Hogg. 
Eccl.  R  93,  239;  Mitford*s  Pie. 
177  (4th  ed.) ;   Fentoick  ▼.  Sean, 

I  Crancb,  259;  Dixon'»  Eiecutort 
V.  Ramsay't  Executon,  3  Granch, 
319—323;  Kerr  v.  Moon,  9 
WheatOD,  R.  565;  Jrmttrong  v. 
Lear,  12  WheatOD,  R.169 ;  Thomp- 
ion  y.  fFt/son,  2  N.  Hamp.  R.  291 ; 
Dickinion's  Adminutratort  v. 
M'Craw,  4  Randolph,  R.  158; 
Glenn  v.  Sm'Uh,  2  Gill.  &  John.  R. 
493;  iS/eanuv.  BurnAam,  5  Green- 
leaf,  R.  261;  Goodwin  v.  Jon^f,  3 
Mass.  R.  514;  Borden  ▼.  Borden, 
5  Mass.  R.  67;  Stevens  v.  Gaylord, 

I I  Mass.  R.  256 ;  Langdon  v.  Pol- 
ler, 11  Mass.  R.3 13;  Dofi^fr/SeM  v. 
TAtiff^on,  20  Martin,  R.  232;  Ri- 
^^  ?.  BiUy,  3  Days*  Conn.  Cas. 
74;  Ckamplin  v.  ri%,  Id.  303; 
Trecothiek  v.  Austin,  4  Mason,  R, 
16—32;  Ex  parte  Piquet,  5  Fick. 
65;  Holmes  Y.  Remsen,  20  John. 
R.  222—265;  5mifA:   Administra- 


tor, V.  rA«  C/nioii  Boiiit  of  George- 
town, 5  Peters,  R.  518;  Campbdl 
▼.  Tovify,  7  Cowen,  R.  64;  X<h 
gan  V.  Fairlie,2  Sim.  &  Stu. 284). 
The  right  of  the  foreign  executor 
or  administrator  to  take  out  such 
new  administration  is  usually  ad- 
mitted as  a  matter  of  course,  un- 
less some  special  reasons  inter- 
▼ene,  aud  the  new  administratioD 
is  treated  as  merely  ancillary  or 
auxiliary  to  the  original  foreign 
administration,  so  far  as  regards 
the  collection  of  the  effects  and 
the  proper  distribuUon  of  them. 
{Harvey  v.  Bichards,  1  Mason,  R. 
381 ;  Stevens  ▼.  Gaylord,  11  Mass. 
R.  256;  Caseqf  Millers  Estate,  3 
Rawle,  R.  312).  Still,  however, 
the  new  admimstration  is  made 
subservient  to  the  rights  of  credi- 
tors, legatees,  and  distributees  ren- 
dent  within  the  country,  and  the  re- 
siduum is  transmissible  to  the  fo- 
reign country  only  when  the  final 
account  has  beeu  settled  in  the 
proper  domestic  tribunal,  upon  the 
equitable  principles  adopted  in  its 
laws."—  Conjlict  rfLaws,  421. 


MICUAKLMAS  TBRM^  5  WILL.  IT.  56S 


1854. 


EXCHEQUER  OF  PLEAS. 


Stein  and  Another  v.  Yglesias  and  Others. 

A.SSUMPSIT.— The^r«^  count  of  the  declaration  was  ToadedantioM 
upon  a  bill  of  exchange,  drawn  by  one  Juan  Ettevan  de  ofeTcSl!!gS*by 
^pafa/^9tii,  dated  the  22nd  of  January,  1838,  upon  the  **.^^f°J^^. 
defendants,  payable  six  months  after  date,  to  the  order  of  cepton,  the  de* 
one  Alexander  Douglas,  for  230/.  sterling  value  in  ac-  piead«i,/r«/, 
count,  and  to  place  the  same  to  account     The  declaration  ***■*  •''*  ^*"* 

'  *^  were  accepted 

then  stated,  that  the  bill  was  accepted  by  the  defendants,  for  the  accom^ 
and  indorsed  by  Alexander  Douglas  to  the  plaintiffs.  The  indoner,  and 
second  count  was  upon  a  similar  bill  for  S60/.,  accepted  ^ngfaJiition 

and  indorsed  like  the  bill  mentioned  in  the  first  count.  ^^  ^^^  accept- 
ance; and  that 
The  third  count  was  on  another  bill  for  200/L,  payable  they  were  in- 

four  months  after  date,  accepted  and  indorsed  in  the  same  pu^tTtiffi*  after 
manner.     TUhe  fourth  count  was  upon  an  account  stated.  *J**y  became 

•^  *^  due:  teamdly. 

The  defendants  pleaded, /fr«/,  that  Juan  Ettevan  de  Apa-  >^»t  the  buu 

,  .   ,,  _  1        1      1  Ml        /•  1  .  ,    .       ^«''«  indoried 

laiequt  did  not  make  the  bills  of  exchange  mentioned  m  after  they  be- 
the  declaration ;  secondly,  to  the  first,  second,  and  third  olatf  before^the 
counts,  that  the  bills  were  accepted  at  the  request  of  and  >ndo"f«nent, 

■^  ^  theindorser  was 

for  the  accommodation  of  the  said  Alexander  Douglas,  indebted  to  the 
and  without  any  consideration  whatever  for  the  said  ac-  •um'ofmoney  ^ 
ceptance  thereof;  and  that  they  were  indorsed  to  the  said  ^^^IJJ^nl^ofaie 
plaintiffs  after  the  same  and  each  of  them  had  become  hWU.—Heid, 
due  and  payable.     The  defendants  pleaded,  thirdly,  that  were  ill,  but  the 
the  bills  were  indorsed  after  they  became  due  and  payable ;  defcndanuieave 
and   that,   before  the  indorsement,   the  said  Alexander  «<>  amend. 
Z><Mi^/a^  was  indebted  to  the  defendants,  upon  the  balance 
of  an  account  between  them,  in  a  large  sum  of  money, 
exceeding  the  amount  of  the  bills  of  exchange.     To  the 
second  and  third  pleas  there  was  a  demurrer,  and  joinder 
in  demurrer. 
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^^yfj[^^'  Barstaw,  in  support  of  the  demurrer. — ^The  last  plea  ii 
V  y  *  *^  clearly  bad,  upon  the  authority  of  the  recent  case  of  Bur- 
STEiir  rough  V.  Moss  (a),  which  establishes  that  a  right  of  set-off 
YoLBsiAs.  cannot  prerail  against  an  indorsee  subsequent  to  the  bill 
becoming  due,  unless  the  subject-matter  of  the  set-off  was 
in  connection  with  th6  bill.  No  such  connection  is  sug- 
gested in  this  plea,  which  merely  shews  a  right  of  cross- 
action  in  the  defendants  against  the  first  indorsee  Then, 
as  to  the  second  plea:— 'The  defendants  probably  wkhed 
by  this  plea  to  raise  the  important  question  to  what  ex* 
tent  must  a  person,  sued  upon  a  bill,  cast  suspicion  upon 
it  before  he  is  entitled  to  call  upon  the  plaintiff  to  profe 
consideration?  But,  if  the  defendants  intended  to  raise 
this  question,  they  have  not  done  so  by  theiif  plea.  The 
case  of  Charles  v.  Marsdsn  (6)  shews  that  the  facts  of 
want  of  consideration  add  indorsement  after  the  bill  be* 
came  due,  do  not,  when  pleadedi  make  up  a  defence  at 
law«  The  defendant  tnust  go  on  to  aver  that  the  plaintiff 
gare  no  consideration.  Upon  whom  would  be  the  burthen 
of  proof  on  the  trial  may  be  a  different  questioai  But, 
when  the  plea  professes  to  supply  an  answer  to  the  actipo, 
it  must  aver  the  affirmative,  and  the  negative  of  every  feet 
neeessary  to  destroy  the  right  of  action.  The  cases  on 
this  subject,  which  have  hitherto  occurred,  were  chiefly 
under  the  general  issue,  when  that  plea  was  allowed  in 
answer  to  an  action  on  a  bill  of  exchange;  and  conse- 
quently the  present  question  as  to  the  sufficiency  of  tbe 
plea  would  not,  in  those  cases,  arise*  When  the  question 
is  properly  raised,  the  plaintiffs  will  contend  that  the  opin- 
ion of  Parke,  J.,  in  the  case  of  Heath  v.  Siomson  (c),  is  the 
correct  one.    (He  was  then  stopped). 

Parke,  B.  (to  Hoggims,  who  appeared  for  the  defen- 

(a)  10  B.  k  G.  658.      (6)  1  Taunt  224.      (c)  2  B.  &  Adol.  291. 


fl|u)t».}'-Yw<<o  Mt  fiv^n  «tat9  l;h*t  tb^  WW  WW  «CfiepM  ^^^^^^ 
b^for^  it  became  dua.  An  iu»;opimpdi^UQn  acwpWr  might,    s.    ^  \/ 
tg  «3Qi«t  hi^  fmn4t  accept  anph  «  biU.    Tb^r^  11  QQthlYlg        9tf«h 
whatever  to  lead  to  a  conclusion  tbut  th?  d^f^Qdmta  iw«      Yei.^ij4»T 
tended  to  limit  the  negotiation  of  the  bill  to  the  time  be- 
fore it  b^Qamfi  4u9«    Yp^  hi^d  b^tt^r  ^men^i  an^  pl^ad 
all  tb«  nec^s»(^ry  facts  to  i^^clude  9  rigbt  in  tbf)  p^fon 
acQQQimodfttfd  to  n^gQtiatff  the  bill  after  it  b^cAmq  duOi 
The  )«st  pl^A  is  fi^rtainly  b«d  m  tb?  avtbgrity  of  tb^  cum 

of  Burraugh  v.  Afo««. 

HaggiM  accordingly  elected  tq  amend,  on  p^ymwt  of 
costs. 


ALBXjiNDEM  had  obtained  a  vule  in  this  case  to  set  imparlances  are 
aside  the  judgment  and  subsequent  proceedings  far  ;nre«  uniformity^of  * 
gularity,  on  the  ground  that  the  defendant  was  entitled  to  ^'^^**  ^^^ 
an  imparlance,  for  which  he  cited  Frean  y.  Chaplin  {a),  in 
which  Mr.  Justice  Taunton  decided,  that,  when  the  plain- 
tiff declares  in  vacation,  the  defendant  is  entitled  to  an  im- 
parlance. 

C,  Jones  fhewed  (sause^r-rTbe  Mse  of  Frean  v,  Chaplin 
has  been  doubted  by  severd  of  the  Judg#«»  and  is  ppt  to 
be  reconciled  with  the  proviMons  of  the  Unirormity  of 
Process  Act  (6),  which  enacts,  that,  if  any  writ  of  mm^ 
mans,  capiaM,  or  detainer,  issued  by  the  authority  of  %k^% 
act,  shall  be  served  or  executed  on  any  day,  whether  to 
term  or  vacatioo,  all  necessary  proceeding!  to  judgment 
and  eKecution  may,  except  as  theri^inafler  provided,  hs 
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£gch,^Figai,  had  thereon  without  delay ,    at  the  expiration  of  eight 
*  -*     days  from  the  service  or  execution  thereof,  on  whatever 
Nurse        day  the  last  of  such  eight  days  may  happen  to  fall,  whe- 
Obbtimo.      ther  in  term  or  vacation. 

Parke,  B. — ^I  always  considered  that  the  eflfect  of  the 
Uniformity  of  Process  Act  was  to  do  away  with  impar- 
lances; but,  as  there  has  been  a  decision  upon  this  point  in 
the  Court  of  King's  Bench,  we  will  speak  with  the  Judges 
of  that  Court  on  the  subject. 

On  the  following  day,  Parke,  B.,  said— We  have  con- 
sulted the  Judges  of  the  other  Courts,  and  we  are  all  of 
opinion  that,  since  the  Uniformity  of  Process  Act,  impar- 
lances are  done  away  with,  and  that  proceedings,  both  in 
term  and  vacation,  are  to  take  their  course  without  any 
imparlance.  As  there  is  no  reason  to  doubt  the  correct- 
ness of  the  report  of  the  case  cited  to  us,  on  the  authority 
of  which  this  application  was  made,  the  rule  may  be  dis- 
charged without  costs. 

Rule  discharged  without  costs. 


Where  the  dt- 
fendiDt  per- 
mitted the  ex- 
amination of  an 
incompetent 
witness  for  the 
plaintiff  to  pro- 
ceed, on  the 
plaintiflTs  attor- 
ney undertak- 
ing to  produce 
a  release  after  - 
the  trial,  his 
refusing  so  to 
do  is  no  ground 
for  a  ncvr  trial. 


Hemming  v.  English. 

C^  AS£  against  the  defendant  for  negligently  driving  his 
gig  against  the  horse  of  the  plaintiflT,  whereby  it  was 
killed.  Plea — ^the  general  issue.  At  the  trial,  before  WU- 
Hams,  J.,  at  the  last  Summer  Assizes  for  the  county  of 
Worcester,  the  only  witness  called  on  the  part  of  the  plain- 
tiff was  a  person  named  Wilson.  It  appeared  that  the 
plaintiff  having  let  the  horse  to  hire  to  a  person  of  the 
name  of  Hancock  to  go  to  Droitwich,  Hancock  employed 
Wilson  to  take  the  horse  back  to  Worcester,  and,  while 
Wilson  was  driving,  the  accident  in  question  occurred. 
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He  was  objected  to  on  the  ground  of  interest,  to  which  ^^h.  of  Phai, 
it  was  answered,  that  the  objection  was  removed  by  the  ^  '  ^ 

2  &  3  Will.  4,  C..42,  s.  27;  but  the  learned  Judge  thought  Hemming 
him  incompetent.  It  was  then  proposed  to  release  him ;  English. 
and,  in  order  to  save  time,  there  not  being  a  release 
stamp  in  Court,  the  counsel  for  the  defendant  consented 
that  the  cause  should  proceed,  the  plaintiflTs  attorney  un- 
dertaking to  procure  the  release  after  the  trial.  The  wit- 
ness was  then  examined,  and  the  plaintiff  had  a  verdict. 
After  the  trial,  the  attorney  for  the  plaintiff  was  called 
upon  to  perform  his  undertaking,  which  he  refused  to  do. 

F.  V.  Lee  now  moved  for  a  new  trial,  on  the  ground  of 
a  breach  of  good  faith.  It  was  a  fraud  upon  the  Court, 
and  the  witness  roust  be  considered  as  never  having  been 
examined.  He  spoke  under  a  conviction  that  he  was  re- 
leased in  law.  It  was  a  conditional  examination,  and,  the 
condition  not  having  been  performed,  the  evidence  ought 
to  be  struck  out.  The  plaintiff  himself,  also,  was  a  party  to 
the  fraud,  for  he  was  present  at  the  trial. 

Lord  Lyndhurst,  C.  B. — How  can  the  undertaking  to 
give  a  release  to  a  witness  affect  the  verdict  of  the  jury  ? 
It  is  a  matter  resting  entirely  between  the  defendant  and 
the  plaintiff's  attorney. 

Parke,  B. — You  import  the  term  ''condition  "  into  the 
case ;  but  in  fact  there  was  no  condition  in  the  transaction. 
The  trial  was  to  proceed,  and  after  it  the  plaintiffs  attor- 
ney was  to  give  the  release.  The  remedy  is  upon  that  un- 
dertaking. 

Alderson,  B.— The  witness  gave  his  testimony  under 
the  impression  that  he  was  released.     That  is  sufficient. 

Rule  refused. 
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1834. 
"  The  Attorney-General  v.  Claude  Vondierb. 

Thesutute  3  ft  X  HIS  wa$  M  information  grounded  on  the  atatuten  3  & 
i  STeni^Si"'  4  Wl«.  4,  c,  52,  St.  17  and  20.  and  c  63.  9.  28.  Thejirtt 
or*ddi^red^ou°  ^«°t  suted,  that  W.  P,  and  /.jP.,  officers  of  cuatPinp, 
of  any  icare^  j^fter  the  28th  August.  1833,  and  before  the  day  of  ex- 
ing  been  duly  hibitmg  the  uiformation,  to  wity  on  the  4tn  Sept^mber^ 
b^^fo^ited.  1833,  did  seis^and  arrest,  to  the  use  of  hia  Majesty  and 
wiwhlwl'w  1  ^^  theai«elvei,  as  forfeited,  several  parcels  of  silk  waist- 
warehouwwith-  coats,  &c.  of  the  goods  aod  chattels  of  persons  unknown; 
By  Stat  3  9t  for  that  divers  merchants,  whose  names  are  as  yet  to  the 
Iwfif^f'  said  Attorney-Genial  unknown,  did  heretofore,  to  wit, 
wbichahaiihaTe  on  &c.,  import,  or  cause  to  be  imported,  into  the  United 

been  warehoui- 

edor  otherwiie  Kingdom,  to  wit,  at  &C,  132^  ells  of  velvet,  &c.|  the  aaid 
h^rconiump.  goods  and  merchandize  being  at  the  time  of  the  said  im- 
tiondiS'br*"  pWfttion  thereof  liable  to  the  payment  of  duties  of  qua-* 
cUndesciDeiy  toms  to  his  Msjcsty,  and  that  the  said  goods  and  mer- 
er om  of  an^  chandizes  were  afterwards  deposited  and  secured  by  certain 
pi!l^*"of*MTO-  ®fl*<5®"  <>f  *he  customs,  for  security  of  such  duties,  in  a 
lity,  they  shall    certain  Warehouse  in  the  United  Kingdom^  that  is  to  say, 

be  forfeited* 

Qtt^rre,  whether  in  Londou,  commonly  catted  the  King^s  Warehouse,  at  the 
warehoS^  is  Custom  Jfjouss ;  and  that  the  said  goods  and  merohandi«e^ 
dlllir?''^  so  deposited  aod  secured  in  such  warehouse  for  the 
security  of  such  duties,  were  afterwards^  and  without  the 
payment  of  the  duties  of  customs  thereon,  by  certain  per- 
sons unknown,  clandestinely  and  illegally  removed  from 
and  out  of  the  said  warehouse,  where  the  same  had  been 
so  deposited  and  secured  as  aforesaid,  contrary  (p  tb^ 
form  of  the  statute,  &c» ;  whereby^  and  by  force  of  the 
said  statute,  the  said  goods  and  merchandize  became  for* 
feited.  The  second  count  stated,  that  the  goods  and 
merchandize,  so  deposited  in  the  King's  Warehouse^  were, 
by  certain  persons  unknown,  taken  and  delivered  out  of 
such  warehouse,  where  the  same  had  been  so  deposited 
and  sacurad,  wUhout  having  been  duly  entered,  against 
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^*^\^u^*^'  the  statute,  it  must  appear  that  the  place  ia  which  the 
goods  were  deposited,  was  ''  a  warehouse  or  pkce  of  se- 
curity*' within  the  meaning  of  the  latter  clause.      The 
place  is  described  in  the  first  count  as  '^  a  certiun  ware- 
house in  the  United  Kingdom,  that  is  to  say,  in  London^ 
commonly  called  the  King's  Warehouse,  at  the   CuHcm 
HouBey    The  King's  Warehouse   is  not  a  warehouse 
within  the  statute.      The  merchant  has    no    power    of 
depositing  his  goods  there.    In  the  interpretation  clause 
of  the  statute  S  &  4  WiU.  4,  c.  dS,  s.  119,  the  distinc- 
tion  between   the   King's  Warehouse  and  other   ware- 
houses appears.  It  is  enacted,  that  the  term  **  warehouse  ** 
shall  be  taken  to  mean  any  place,  whether  house,  shed, 
yard,  timber  pond,  or  other  place,  in  which  goods  entered 
to  be  warehoused  upon  importation  may  be  lodged,  kept, 
and  secured  without  payment  of  duty,  or  although  pro- 
hibited to  be  used  in  the  United  Kingdom ;   and   it  is 
enacted,  that  the  King's  Warehouse '' shall  be  construed 
to  mean  any  place  provided  by  the  Crown  for  lodging 
goods  therein  for   security  of  the  customs."    Then,  is  a 
place  provided  by  the  Crown  for  lodging  goods  therein, 
(that  is  to  say,  for  the  Crown,  and  not  the  merchant,  to 
lodge  them),  for  security  of  the  customs,  a  UHMrehouse 
within  the  meaning  of  the  act?     Certainly  not.     The 
statute  means  warehouses,  in  which   the  merchant  has 
the  power  of  depositing,  and  from  which  he  has  also  the 
power  of  removing  the  goods.     There  is  also  another 
part  of  the  clause  which  clearly  shews  that  the  act  was 
not   intended  to  include  the  King's  warehouse.      The 
words  are,  "  If  any  goods  whatsoever,  which  shall  have 
been  warehoused,  or  otherwise  secured,  in    the  United 
Kingdom,  either  far  home-coMumption  or  for  exporiaiiom, 
shall  be  clandestinely  removed  out  of  any  warehouse  or 

aforesaid  shall    be  forfeited,  to-      other  things  made  use  of  in  the 
getherwith  all  horses  and  other     removal  of  such  goods." 
animals^    and  all    carriages   and 
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place  of  security,  &€•"    The  warehouse  then,  or  place  of  Exeh.  of  PUat, 
security,  from  which  the  clandestine  removal  takes  place,  ^ 

must  be  such  as  the  goods  can  be  warehoused  in  for  home     Att.-Oen. 
consumption  or  exportation.    The  object  of  lodging  goods     vomdieke. 
in  the  King's  Warehouse  is,  according  to  the  interpreta- 
tion clause  above  cited,  ^*  for  security  of  the  customs." 
They  are  not  lodged  there  for  home  consumption  or  ex- 
portation.  They  are  deposited  there  by  the  King's  officer 
for  customs,  and  not  by  the  merchant.    [Lord  Lyndhurst, 
C.  B. — When  goods  are  deposited  in  the  King's  Ware- 
house until  they  have  paid  the  duties,  is  it  not  to  be 
taken  that  they  are  deposited  there  for  home  consump- 
tion ?  It  is  contended,  that  this  is  the  act  of  the  officer  of 
the  Crown,  and  not  of  the  merchant ;  but,  constructively,  is 
it  not  the  act  of  the  latter,  when  he  permits  the  officer  to 
lodge  them  in  the  King's  Warehouse,  in  default  of  pay- 
ment of  duty?    He  may  obtain  possession  of  them  again 
upon  payment,  and  may  then  dispose  of  them  for  home 
consumption.]     The  entry  in  the  King's  Warehouse  is  a 
proceeding  tn  invitum.    The  first  count  also  is  bad,  be- 
cause it  does  not  shew  that  the  goods  had  been  entered  in 
any  warehouse,  or  secured,  ''either  for  home  consump- 
tion or  exportation."  Upon  both  grounds  therefore— ^r«/, 
that  the  goods  were  not  deposited  in  such  a  warehouse  as 
the  statute  contemplates ;  and,  secondly,  that  they  were 
not  deposited  for  home  consumption,  or  for  exportation, 
but  merely  for  security  of  customs — the  first  count  is  bad. 
The  second  count  is  framed  upon  the  20th  section  of  the 
3  &  4  Will.  4,  c.  52  (a),  and  is  bad,  for  the  same  reason 

(a)  « And  be  it  enacted,  that  the  goods  and  packages  purport- 
no  entry  nor  any  warrant  for  ing  to  be  tbe  same  in  the  report 
the  landing  of  any  goods,  or  for  of  the  ship,  and  in  the  manifest 
the  taking  of  any  goods  out  of  any  where  a  manifest  is  required,  and 
warehouse,  shall  be  deemed  valid,  in  the  certificate  or  other  docu- 
unless  the  particulars  of  the  goods  ment  where  any  is  required,  by 
and  packages  in  such  entry  shall  which  the  importation  or  entry  of 
correspond  with  the  particulars  of  such  goods  is  authorized ;  nor  un- 
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^«ft-^''*M*i  as  the  first  count,  mr.  that  the  statute  does  not  under 

^    the  term  "  any  warehouse,'*  uidude  the  Kbg*s  Warehouse. 

Att«-ox«.     They  are  not  taken  out  of  urn/  warehomse  in  which  the 

VQXUKE&     merchant  could  hare  deposited  them ;  and  such  a  taking 

is  not  prohibited  by  the  statute. 

Lord  LyndhursT|C  B. — Whether  the  judgment  eould 
be  8upp<vted  upon  the  first  count  of  the  ioformatioii  it  is 
unnecessary  to  inquire,  for  we  are  all  clearly  of  opinion 
that  the  second  count  is  good;  and  the  verdict  may  be 
entered  up  for  the  Crown  upon  that  count  The  oidy 
doubt  which  we  have  entertained  upon  the  vaUdity  of  the 
first  count  b,  with  legard  to  Ihe  purpose  for  which  the 
goods  must  appear  to  have  been  deposited. 

Parks,  B.— The  eeeond  count  is  good.  The  SOth  seo- 
ticm  of  the  S  &  4  WilU  4,  c.  52,  mentions  generally,  '<  MBtf 
warehouse,"  and  whether  the  goods  wore  lodged  in  the 
King's  WMtehoose  or  not  is  immaterial.  I  have  entartaiaed 
some  doubt  with  regard  to  the  first  count;  hot  the  woidi 
of  the  SOdi  aection,  upon  which  the  aaeood  comtf  is 
framed,  do  not  confine  Ibe  case  to  goods  depoailod  S&t 
home  consumption  or  ifar  eKpoitaikm. 

Ai^DEBnov,  B.,  «nd  Gurshbt,  B.,  conomred, 

RHfeneAMed. 


isM  the  goods  shall  have  been  any  goodi  taken  or  delivered  <mt  of 

properly  descnbed  in  such  entry,  itny  ship^  or  out  of<xmf  warekmMe, 

by  the  denominslioas  and  with  orfor  thedelirery  of  irhich,<H'fQr 

the  chamcters  and  circumstanoes  any  order  for  the  ddiveiy  ef 

acGOMyi^  to  which  such  goods  are  wldch  from  any  waidioiite»  de- 

chaiged  with  duty,  or  may  be  im-  maad^all  have  been  node,  not 

ported,  ttther  to  he  used  in  the  haviog  been  daly  entered,  sball 

Uaited  Kingdom,  at  to  be  ware-  be  forfeited.'' 
boused  fioreq^ovtation -only;  4md 
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Ball  9.  Hamlet. 

JfOMPAS,  Serjt.|  mo^ed  fbt  a  rule  to  shew  cause  vhy  Th^datetofthe 
the  issue  in  this  case,  and  the  notice  of  trial  indorsed  SL^J^i^S^""„** 
thereon,  should  not  be  set  aside  for  irregularity.    He  thciwue;  but 

*  *  ^  »  •       .  *.*  nottheformof 

moved  upon  two  grounds:  ^st^  that  the  issue  did  not  acUon. 
atate  the  form  of  action;  and,  secondly,  that  it  did  not  set 
forth  the  dates  required  by  the  forms  given  in  the  new 
rules. 

Pauki,  B.— The  manner  in  which  issues  are  now  di- 
rected to  be  framed  (a)  does  not  require  that  the  form  of 
action  riiould  be  ^ated.  That,  therefore,  is  not  necessa- 
ry, and,  as  it  is  not  mentioned  in  the  form,  it  ought  not  to 
be  inserted.  The  dates,  however,  are  required  by  the 
form  to  be  set  forth,  and,  upon  that  point,  the  rule  must 
be  granted;  but  it  will  be  of  little  use,  as  the  party  will 
have  leave  to  amend. 

Rule  granted  on  the  second  ground. 

Bampiu  applied  for  the  rule  to  be  a  stay  of  proceedings; 
bat  the  Court  refused  the  application. 

(fl)  Riile  H.  T.  4  Will.  4,  Porin  No.  1. 


CoppzLo  «•  Brown. 

JL HE  writ  o{  capias  in  this  case  was  indorsed  in  tbefid-  Anindonemem 
lowing  manner:— "The  plaintiff  claims  20/.  for  debt,  with  ^^]^^ 

daimi  20/. 
for  debt,  "with 
interest  thferemi  flvin  the  ISthday  itff  JANvJb»''4i  RiiBdenlly  certain. 
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-B«c*.  ^Pfcai,  interest  thereon  from  the  10th  day  of  March  last,  andS^  for 
costs,"  &c. 


Knowles  now  moved  to  set  aside  the  bail-bond,  on  the 
ground  that  the  amount  of  the  plaintiflTs  demand  was  not 
specified  with  sufficient  certainty,  pursuant  to  the  stat.  2 
Will.  4,  c.  39.  The  object  of  that  statute  was  to  enables 
defendant  to  know  the  precise  amount  of  the  plaintiff's 
claim,  in  order  that  he  might  make  a  tender ;  but  here  the 
plaintiiF  claims  an  uncertain  sum  by  way  of  interest. 

Per  Curiam. — The  indorsement  is  sufficiently  positive. 

Rule  refused  (a). 

(a)  See  Peny  t.  Patchett,  ante,  87- 


An  affldmrit  of 
debt  on  a  cove- 
nant to  pay  mo- 
ney, stating 
that  the  defend- 
ant ii  indebted 
to  the  plaintiff 
in  the  aam, 
upon  a  covenant 
for  the  payment 
of  it  at  a  day 
now  pait,  ii 
good. 


Lambbrt  r.  Wray. 

XhE  affidavit  to  hold  to  bail  in  this  case  stated,  that 
Thomas  Wray  (the  defendant)  was  '*  justly  and  truly  fai- 
debted  to  the  deponent  (the  plaintiff)  in  the  sum  of  &&, 
and  upwards,  upon  and  by  virtue  of  a  certain  indenture 
made  between  &c.,  whereby  the  said  T.  W.  did  covenant 
and  agree  that  he,  the  said  T.  W.^  and  his  wife,  his  exe- 
cutors, &Cm  or  some  or  one  of  them,  should  and  would 
well  and  truly  pay  or  cause  to  be  paid  to  the  deponent 
the  said  sum  of  &c.,  with  lawful  interest  for  the  same,  at 
the  rate  of  five  pounds  per  cent,  per  annum,  at  a  day  now 
passed. 

Humphrey  litivf  moved  to  discharge  the  defendant  out  of 
custody,  on  entering  a  common  appearance,   upon  the 
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ground  that  the  affidavit  did  not  shew  that  the  money  was  ^*^^'^^^' 
not  paid  on  the  day,  or  that  it  still  remained  due. 

Parke,  B. — ^The  affidavit  states  that  the  time  for  pay- 
ment of  the  money  has  elapsed,  and  that  the  defendant  is 
indebted  to  the  plaintiff  in  the  sum  in  question.  He  could 
not  be  so  indebted  unless  the  money  had  not  been  paid, 
and  unless  it  still  remained  due.  The  affidavit  is  suffi- 
ciently positive. 

Rule  refused. 


Macher  0.  Billing. 

X  HE  declaration  in  this  case  was  delivered  on  the  28th  of  Where  an  un- 
Ociober,  indorsed  to  plead  in  four  days.     On  the  81st  de^ered,The 
October,  the  defendant  obtained  a  week's  time  to  plead,  J^Ji^^J JJ"?* 
and,  on  the  3rd  o( November,  he  procured  an  order  for  par-  judgment  before 
ticulars.     On  the  7th  of  November,  the  plaintiff  delivered  pleading  has 
the  particulars,  and  on  the  following  day  the  defendant  "A^p^aofthe 
delivered  a  plea  of  the  Statute  of  Limitations,  not  signed  statute  of  Li- 

nutations  re  • 

by  counsel.     The  plaintiff  signed  judgment  on  the  10th  quires  coumei's 
of  November,  on  the  ground  that  the  plea  was  a  nullity. 
A  rule  having  been  obtained  to  set  aside  this  judgment  for 
irregularity — 

Ckilion  now  shewed  cause. — It  has  been  expressly  de- 
cided that  a  plea  of  the  Statute  of  Limitations  requires 
counsel's  hand  (a),  and  the  new  rule  (6)  makes  no  difference. 
The  defendant,  then,  having  delivered  an  informal  plea, 
Ibe  plaintiff  was  entitled  to  sign  judgment. 

The  Court  said  that  the  plea  certainly  required  to  be 
signed  by  counsel. 

(a)  Tldd'8  Pr.  672, 9th  ed.  (6)  R.  H.  4  W.  4, 107- 

VOL.  I.  Q  Q  C.  M.  R. 
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Kxeh,  of  PUat,  Boxett,  in  support  of  the  rule,  then  insisted  that  judg- 
ment had  been  signed  too  soon.  In  PeppereU  ▼•  BurreU{a), 
where  an  order  for  time  to  plead  was  obtained,  and  before 
the  expiration  of  that  time  pleas  were  delivered,  but  irre- 
gular in  several  respects,  and  before  the  expiration  of  the 
time  for  pleading  the  plaintifF  signed  judgment  as  for 
want  of  a  plea,  the  Court  set  aside  the  judgment  for  irre- 
gularity, as  having  been  signed  too  early. 

The  Court  took  time  to  consider,  and  on  the  last  day  of 
Term— 

Parke,  B.,  said — ^There  was  a  case  of  Maeher  v.  Billing, 
with  regard  to  the  signingjudgmentimmediately  upon  the 
delivery  of  an  unsigned  plea ;  and  the  Court  took  time  to 
consider  the  point,  as  there  were  some  old  cases  in  the 
King's  Bench,  in  which  it  had  been  held,  that,  on  the 
filing  of  such  a  plea,  judgment  might  be  signed  immedi- 
ately, on  the  ground  of  its  being  a  nullity.  But,  accord- 
ing to  the  case  in  this  Court,  cited  in  the  argument,  to 
which  the  practice  of  all  the  Courts  may  be  considered 
as  conforming,  though  the  plea  may  be  a  nullity,  the 
plaintiff  cannot  sign  judgment  till  the  time  for  pleading 
has  expired. 

Rule  absolute. 
(a)lC.M.  &R.d72. 


Leslte  v.  Disney. 

Somenet  herald  JLELL  Y  had  obtained  a  rule  to  shew  cause  why  the 
^ukf  Demesne  defendant  in  this  case  should  not  be  discharged  out  of  cus- 
process,  the  tody,  on  the  ground  of  privilege,  as  one  of  the  king's  ser- 
diicharge  him  vants.  It  appeared  from  the  affidavits  that  the  defendant 
St  wm^'to  ^    beld  the  office  of  Somerset  herald  by  letters  patent ;  that 

out  hit  writ  of 
priTiloge. 
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he  had  a  fixed  salary  and  a  livery  from  the  King^  and  was  Eteh.  ofPUat, 
liable  at  any  time  to  be  called  upon  to  attend  his  Majesty. 
He  swore  that  he  considered  himself  to  be  one  of  the 
King's  servants  in  ordinary.    The  privilege  of  the  heralds 
from  arrest  had  been  allowed  by  the  House  of  Lords  (a). 

Richards  now  shewed  cause. — The  application  is  too 
late.  The  arrest  was  on  the  8th,  and  the  rule  was  not 
ffloyed  for  until  the  SOth.  Nor  will  the  Court  interfere  in 
this  summary  manner  where  the  officer  is  not  one  in  actual 
attendance  upon  the  King^  and  where  the  applicatioi[i  is  not 
DUide  under  the  sanction  of  the  Crowni  but  merely  at  the 
instance  of  the  officer  himself.    Fisher  v.  Begrex  (b). 

Parke^  B. — It  is  not  necessary  for  the  Court  to  decide 
whether  Somerset  herald  is  or  is  not  entitled  by  reason 
of  his  privilege  to  be  discharged  from  arrest ;  that  ques- 
tion will  be  properly  decided  when  he  sues  out  his  writ  of 
privilege,  which  we  think  he  ought  to  be  put  to,  as  was 
done  in  the  case  otLunlley  v.  Batiine  (c),  where  the  Court 
o{King*s  Bench  compelled  a  gentleman  of  the  King's  privy 
chamber  to  resort  to  that  mode  of  applying  for  reKef. 

Alderson,  B. — This  case  very  nearly  resembles  that  of 
the  gentleman  of  the  privy  chamber.  The  ground  of  de- 
cision in  Luntley  v.  Batiine  was,  that  the  officer  in  ques- 
tion was  rarely  called  upon  to  attend  his  Majesty,  and  that 
DO  inconvenience  would  ensue  from  his  being  left  to  sue  out 
his  writ  of  privilege.  The  heralds,  likewise,  only  attend  on 
occasions  of  state  and  ceremony,  and  there  is  no  ground 
for  claiming  the  summary  interposition  of  the  Court. 

Rule  discharged. 

(a)  In  1693,  Lords'  Joum.,  Vol.         (6)  2  Crom.  &  M.  240. 
15,  p.  303.  (c)  2  B.  &  A.  234. 

QQ2 
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Bxeh,  o/PUat, 
1834. 

Reynolds  v»  Welsh. 

The  plaintiff  X  HE  declaration  commenced  as  follows : — **  S,  R.,  as- 
^m»iemen.  ^8^  <>(  S.  fF.,  Esq.,  and  J.  H.,  Esq.,  sheriff  of  the 
ofhisdeciara-     countv  ot  Middlesex,  &c.,  complains  of  the  defendant, 

tion  as  assignee  ^  ^  w  r 

of  the  sheriff,      who  has  been  summoned  to  answer  the  said  S.  iZ.,  assig- 
forth  a^bo^  to    ^^^^f  ^^m  ^^  aforcsaid/'  &c.,  and  it  then  proceeded  to  set 
nir***u^5'"  forth  a  bond  made  to  the  plaintiff  himself.     Demurrer,  as- 
demurrer.         Signing  for  cause  that  the  plaintiff  had  declared  as  assignee 
of  the  sheriffi  upon  a  bond  afterwards  alleged  to  be  exe- 
cuted to  himself,  without  shewing  any  assignment  by  the 
sheriff.    Joinder  in  demurrer. 

Channett,ia  support  of  the  demurrer. — The  description 
of  the  party  cannot  be  treated  as  surplusage,  for  here  the 
plaintiff  could  only  sue  in  his  representative  capacity. 


I 
i 

I  the  writ  in  the  declaration,  and  the  statement  may  be  re- 


Parke,  B. — It  was  not  necessary  to  insert  the  recital  of 
le  writ  in  the  declai 
jeeted  as  surplusage. 

Barsiaw  appeared  to  support  the  declaration. 

Judgment  for  the  plaintiff  (a). 


(a)  On  the  same  day  the  same  "  executors,"  and  then  set  forth  a 

point  was  decided  upon  a  declare-  cause  of  action  accniiDg  to  them- 

tion   where  the   plaintiffs  com-  selves.    Hargraoetr.  Holden. 
menced  by  intitling  themselves 
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Exeh,  of  PUat, 
1834. 

The  King  v.  The  Sheriff  of  Surrey,  in  a  cause  of    ^'""'''^"■"^ 
Weston  v.  Woods. 

C.  JONES  had  obtained  a  rule  on  behalf  of  the  sheriff  An  affidavit,  in 

,  •t«i»       iupport  of  an 

of  Surrey,  for  setting  aside  an  attachment  against  him  for  application  by  a 
not  bringing  in  the  body.    The  conclusion  of  the  affidavit  \J^q  ^  regular 
upon  which  he  moved  was  in  the  following  terms :— "  This  •t^ac^nwnt 

»  ^   ^  ^  against  him  for 

deponent  Says,  that  he  is  not  in  collusion  with  the  said  ff^.  not  bringing  in 
W.,  but  that  the  said  special  bail  was  put  in,  and  the  said  state  that  the 
W.  W.  surrendered  at  the  instance  of  such  defendant,  for  ^^''hiJt^^ 
the  sole  protection  of  the  said  sheriff  of  Surrey ,  whom  this  ^^^>  ^^^^^  ^i* 
deponent  still  seeks  to  protect  by  this  application.'* 

Greaves  now  shewed  cause,  and  objected  to  the  omission 
in  the  affidavit  of  the  usual  allegation  that  the  application  , 

was  made  on  the  behaif  of  the  sheriff  and  at  hie  oum  ex- 
pense.  Such  an  averment  was  made  necessary  in  the  King's 
Bench  by  rule  59  Geo,  S  (a),  and  the  same  appears  to  be 
the  form  usually  adopted  in  this  Court  (6). 

C.  Janes  contended,  that  though  the  affidavit  did  not 
adopt  the  very  words,  yet,  in  substance,  it  stated  that  the 
sheriff  was  the  party  on  whose  behalf  the  application  was 
made. 

Lord  Lyndhurst,  C.  B.,  after  stating  that  it  was  bet- 
ter to  adhere  to  the  form,  said — ^The  affidavit  does  not 
say  "  at  his  own  expense,"  nor  can  that  be  inferred  from 
it ;  but  the  rule  may  be  enlarged  to  give  the  party  an 
opportunity  of  producing  a  better  affidavit. 

Rule  enlarged  accordingly, 
(a)  2  B.  &  A.  240.  (6)  Price.  Exc.  Pr.  Appx.  167. 
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Ejtch,  rf  Pleas, 
1834. 


Where  the  writ 
of  summons  was 
to  answer  in 
trespass  on  the 
case,  and  had 
no  indorsement 
of  the  sum  de- 
manded; and 
the  particulars 
of  demand, 
which  had  been 
delivered  with 
the  notice  of  de- 
claration, 
shewed  a  claim 
lor  wages — the 
Court  refused 
to  set  aride  the 
writ  for  irregu- 
larity, the  plain- 
tiff not  haring 
declared. 


Da  VIES  r.  Jones. 

x^HILTON  moved  to  set  aside  the  writ  of  summons  and 
the  proceedings  thereon  for  irregularity.  The  irregu- 
larity was^  that  the  summons  was  to  answer  the  pkintiffin 
an  action  of  trespass  on  the  case,  and  that  there  was  no 
indorsement  upon  the  writ  of  the  sum  demanded.  The 
particulars  of  the  plaintiff's  demand  were  for  the  sum  of 
7/.^  due  to  the  plaintiff  for  wages  as  clerk  to  the  defendant 
The  particulars  had  been  delivered^  together  with  the 
notice  of  declaration^  but  no  declaration  had  as  yet  been 
filed. 

Lord  Lyndhurst,  C.  B. — ^There  is  as  yet  no  irregula- 
rity. The  declaration  may  shew  an  irregularity,  but  there 
is  none  at  present. 


Parke^  B.,  concurred. 

AldbrsoNj  B. — The  defendant  must  wait  until  the 
plaintiff  has  declared.  Were  we  to*  grant  this  application 
we  should  be  setting  aside  the  writ  before  we  know  the 
nature  of  the  demand. 

GuRNETi  B.,  was  of  the  same  opinion. 


Chilton  then  contended  that  the  notice  of  declaration 
was  irregulari  and  the  Court  granted  him  a  rule  to  set  it 
aside. 
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Exeh,  of  Pkas, 
1834. 

Williams  v.  Edwards. 

X  HIS  was  a  country  cause^  in  which  issue   had  been  in  a  country 
joined  in  Easter  Yacsiiion  last;  no  notice  of  trial  had  been  issaeit  joined  in 
given.     In  the  course  of  this  term,  Rawtinson  obtained  a  ^XJ^^ut' 
rule  nisi  for  judgment  as  in  case  of  a  nonsuit.  ^fJJ^V^ '" 

Term  for  judg- 

Knowles  shewed  cause,  and  contended  that  the  applica-  S"**  noa«oit"* 
tion  was  too  early ;  that  such  a  motion  could  not  be  made 
until  the  third  term  inclusive  after  issue  joined,  unless 
notice  of  trial  has  been  given.  Here  issue  was  joined  in 
Easter  Vacation,  which  does  not  now  relate  back  to 
Easter  Term. 

RawUnson,  in  support  of  the  rule,  denied  that  there  was 
any  such  rule  with  respect  to  country  causes ;  but,  even  if 
there  were,  he  contended  that  the  motion  here  must  be 
considered  as  having  been  made  in  the  third  term,  issue 
having  been  joined  in  Easter  Vacation.  It  was  true,  that, 
by  the  new  rules,  the  proceedings  were  to  bear  date  on  the 
actual  day  on  which  they  took  place  ;  but  it  was  not  the 
intention  of  the  framers  of  the  rules  to  make  the  proceed- 
ings more  dilatory;  and,  to  prevent  any  doubt  on  the  sub- 
ject, it  was  provided  by  rule  2,  Hil.  T.,  4  W.  4,  "  that 
such  regulations  shall  not  alter  or  affect  any  existing  rules 
of  practice  as  to  the  time  of  proceeding  in  the  cause.*'  It 
was  true  that  the  issue  had  not  been  entered,  but  that  was 
not  now  necessary.     HiL  Term,  2  W.  4,  rule  70. 

Parke,  B. — ^There  was  no  occasion  to  enter  the  issue, 
and  our  present  impression  is,  that  the  plaintiff  ought  to 
have  proceeded,  and  that  the  application  is  not  too  early ; 
but  we  will  consider  the  point. 

Upon  a  subsequent  day,  Parke,  B.,  said — This  was  a 
country  cause,  and  issue  was  joined  in  the  vacation  before 
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ExcfL  of  PUa$,  last  Trinity  Term,  and,  as  no  further  time  was  intended 
by  the  new  rules  to  be  given  in  this  respect,  we  think  that 
Michaelmas  Term  must  be  considered  as  the  time  in  which 
the  defendant  is  entitled  to  move  for  judgment  as  in  case 
of  a  nonsuit^  and  therefore,  unless  a  peremptory  under- 
taking is  given,  the  rule  must  be  made  absolute. 

Alderson,  B. — This  was  a  country  cause,  and  issue  was 
joined  in  the  vacation  before  an  issuable  term*  By  the 
now  course  of  the  Court,  the  plaintiff  ought  to  have  taken 
down  the  record  for  trial  at  the  assizes.  The  usual  course 
of  the  Court  is  so  now,  and  accordingly  there  has  been  a 
default,  and  the  motion  is  regular. 


Fennell  v.  Tait. 

A  habeat  corput  JjM,ANNlNG  applied  for  a  writ  of  habeas  corpus  ad  tes' 

may^be  obtained  tificandum  to  bring  up  the  body  of  a  person  who  was 

u»d"of  "co'n-  confined  as  a  lunatic,  for  the  purpose  of  giving  evidence 

fined  lunatic  to  in  this  CaUSC. 
give  evidence  in 
a  cause,  upon 

'he'^ng  Aathe       Parke,  B.— If  you  make  an  affidavit  that  he  is  not  a 

18  not  a  danger-  dangerous  lunatic,  and   that  he  is  in  a   fit  state  to  be 

ous  lunatic,  and  o  * 

that  he  ij  in  a  brought  up,  a  habeas  corpus  should  be  granted.     Yon 

brought  up.'  can  apply  to  a  Judge  at  chambers. 


Packham  r.  Newman. 

5«mM0,  that  the  At  the  trial  of  this  case  before  the  sheriff  of  Susses, 
of  trial,  cannot  HpoH  a  writ  of  trial,  the  jury  having  been  sworn,  the  plain- 
but  tSit^he^ap-  ^>ff'«  attorney  applied  to  have  the  trial  postponed  on 
piicaUon  must  account  of  the  absence  of  a  material  witness.  The  sheriff 
Judge.  refused,  thinking  that  he  had  no  power,  and  the  plaintiff 

had  a  verdict. 
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ClarksoHf  on  an  affidavit  of  these  facts  and  of  merits^  Exeh.rfPieas, 
had  obtained  a  rule  to  set  aside  the  verdict  and  for  a  new 
trial. 

Humfrey  shewed  cause,  and  contended  that  the  appli- 
cation to  the  sheriff  should  have  been  made  before  the 
jury  were  sworn ;  and  he  submitted  that  the  Court  had  no 
power  to  interfere,  as  there  was  no  certificate  under  the 
hand  of  the  sheriff,  according  to  the  1 8th  section  of  the 
act  3  &  4  WiU.  4,  c.  42.  \Parke,  B.— That  provision  is 
for  the  purpose  of  staying  the  judgment  and  execution,  if 
the  sheriff  chooses  to  certify;  but  surely  the  Court  have 
the  power  to  set  aside  the  verdict.]  At  all  events,  the 
application  was  too  late  when  the  jury  had  been  sworn. 

Clarkson,  contrd. — ^There  would  have  been  no  advan^ 
tage  by  applying  to  the  sheriff  at  an  earlier  period,  as  it 
seems  from  the  act  that  he  must  obey  the  writ  and  try  the 
cause;  his  power  to  put  it  off  is  at  most  doubtful. 

Alderson,  B. — The  proper  course  is  to  apply  to  a 
Judge  to  put  off  the  trial. 

Parke,  B. — ^As  there  is  an  affidavit  of  merits  the  rule 
must  be  absolute  for  a  new  trial  on  payment  of  costs. 

Rule  accordingly. 


When  the  rule  nisi  was  moved  for,  the  Court  inquired  intbeciMofa 

whether  it  was  moved  as  against  evidence ;   and,  if  so,  „ew  tri^wdibe 

whether  the  verdict  was  under  5/. ;  and  they  intimated,  v^^^^  ^^ 

''  '  ground  of  the 

that,  with  the  concurrence  of  the  Judges  of  the  other  Terdict  being 

Courts,  the  rule  would  be,  that,  in  the  case  of  a  writ  of  t^nthTTn^tet 

trial,  oo  new  trial  as  against  evidence  would  be  granted  "^^'  ^^  ^^^^ 
when  the  verdict  was  under  5/. 
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Etch,  ofPkat, 
iS34. 


The  Court  will 
not  let  aside  an 
award  on  the 
ground  that  the 
arbitrator  has 
come  to  a  wrong 
conclusion  on 
the  facts,  if 
there  be  any 
evidence  to  sup- 
port his  Bnding, 
though  they 
may  not  think 
the  arbitrator 
right  in  his  con- 
clusion from 
such  evidence. 


Barrett  ».  Wilson. 

Alexander  had  obtained  a  rule  nisi  to  set  aside 
an  award  made  in  this  case,  which  was  an  action  to  deter- 
mine rights  to  water.  The  arbitrator,  in  his  award, 
described  the  premises,  and  directed  a  verdict  to  be 
entered  for  the  plaintiff,  with  1^.  damages.  He  then 
stated  upon  his  award,  that,  in  order  that  the  parties 
might  not  be  precluded  from  taking  the  opinion  of  the 
Court,  whether  in  point  of  law  he  had  come  to  a  right 
decision,  he  found  certain  facts  for  the  opinion  of  the 
Court,  and  directed  that  in  the  event  of  the  Court  being 
against  him  in  opinion,  a  nonsuit  should  be  entered. 

Woriley  was  to  have  shewn  cause,  but  Alexander  was 
called  upon  in  support  of  the  rule. 

Lord  Lyndhurst,  C.  B.— The  question  is,  whether 
there  was  any  evidence  to  support  the  finding  of  the  arbi- 
trator. If  there  were,  and  he  has  drawn  his  conclusion, 
we  cannot  interfere,  even  if  he  has  in  our  opinion  drawn 
a  wrong  conclusion  from  the  evidence. 

Parke,  B. — The  parties  have  agreed  to  be  bound  by 
the  arbitrator's  opinion  of  the  facts,  not  by  ours.  The 
Court  have  a  control  over  juries  as  to.  matter  of  fact, 
which  they  exercise  where  the  conclusion  is  manifestly 
wrong.  They  have  no  such  control  over  an  arbitrator  as 
to  matter  of  fact.  Whether  I  should  have  come  to  the 
same  conclusion  as  the  arbitrator  has  done,  is  a  different 
question;  but,  the  parties  being  bound  to  abide  by  his 
decision  of  the  facts,  we  cannot  interfere  if  there  were  any 
evidence  to  support  his  conclusion. 


Alderson,^  B. — The  only  question  is^  whether  there 
was  any  evidence  which   a  Judge  would  have  been  jasti- 
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fied  in  leaving  to  a  jury.    If  there  were,  we  cannot  inter-  £*ch.  ofPUas, 
fere  with  the  conclusion  which  the  arbitrator  has  drawn. 

GuRNEY,  B.,  concurred.   - 

Rule  discharged. 


GURNEY  r.  HOPKINSON. 

Hoggins  had  obtained  a  rule  on  behalf  of  the  defen-  BaU  cannot  tp- 

dant's  bail  to  set  aside  the  writ  of  capias  for  irregularity,  ^e  capiat 

m  stating  the  cause  of  action  to  be  trespass  on  the  case  "rindpii*^  on 

upon  promises.     On  cause  beine  shewn,  it  appeared  that  the  ground  of 

.       .  .  »  rr  ^g  action  being 

an  application  had  been  made,  in  the  beginning  of  the  long  described  there- 
vacation,  to  a  Baron  to  discharge  the  defendant  out  of  jJf^^tOTTSie 
custody,  on  the  same  objection ;  but  the  learned  Baron  ^  "P°"  P™" 
refused  to  interfere.  The  defendant  then  gave  bail  to  the  Such  ti  capiat 
sheriff,  and  bail  to  the  action  not  being  perfected  in  time,  ^d^T^d?  ^' 
the  plaintiff  took  an  assignment  of  the  bail-bond,  and  pro-  ^awAiie^^^n 
ceeded  thereon.     The  bail  pleaded  in  the  action,  that  no  advantage  of  by 

an  application 

writ  on  which  the  defendant  in  the  original  action  could  to  tet  aside  the 
or  ought  to  be  arrested  was  ever  issued.     A  summons  Jlrfty]*""*^" 
before  a  Baron  was  taken  out  in  the  action  against  the 
bail,  for  the  plaintiff  to  be  at  liberty  to  treat  the  plea  as 
a  nullity,  and  to  sign  judgment,  which  was  dismissed. 

Busby  shewed  cause  against  the  rule. — Taking  out  the 
summons  for  the  same  objection  has  precluded  the  parties 
from  applying  to  the  Court,  They  have  chosen  to  go  be- 
fore the  learned  Baron,  who  dismissed  the  summons,  and 
thereby  decided  the  point  against  them.  Besides,  there 
is  nothing  in  the  objection;  the  Uniformity  of  Process 
Act  baa  not  done  away  with  the  action  of  trespass  on  the 
case  upon  promises.  [Parker  B. — It  is  too  late  now  to 
question  whether  this  is  an  irregularity.      It  has  been 
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^c*-^^*****  decided  to  be  so  in  many  oases;  we  need  not  now  inqniie, 

'  whether,  in  the  first  instance,  the  point  was  rightly  or 

Gurnet  wrongly  determined.]     At  all  events,  this  is  not  an  objec- 

HopKiNsoN.  tion  which  the  bail  can  make. 

Hoggins^  in  support  of  the  rule. — The  writ  is  void.  But 
even  if  it  be  only  irregular,  the  bail  ought  to  be  allowed  to 
take  any  objection  which  their  principal  could  take.  If 
the  principal  be  entitled  to  relief,  surely  it  cannot  be 
refused  to  the  bail. 

Parke,  B. — ^The  proceeding  against  the  principal  is  m 
invitum.  The  bail  are  volunteers.  They  come  in  volun- 
tarily, and  undertake  that  the  defendant  shall  appear  to 
the  writ  They  cannot  be  allowed  to  say  that  the  writ  is 
irregular.  If  it  be  altogether  void,  as  suggested,  they  are 
not  without  remedy;  but  they  cannot  be  permitted  to  set 
it  aside  as  irregular,  on  an  application  of  this  nature. 

The  rest  of  the  Court  concurred,  and  the  rule  was 

Discharged  with  costs. 


In  the  course  of  this  tehn  the  action  on  the  bail-^bond 
was  tried  before  Bottand,  B.,  when,  by  the  dbrection  of 
the  learned  Baron,  a  verdict  was  taken  fbr  the  plaintiff, 
with  leave  to  the  defendant  to  move  to  enter  a  verdict  for 
him. 

Thesiger  now  moved  accordingly. — The  defendant 
could  not  property  have  been  arrested  by  virtue  of  the 
writ  of  capias  which  was  given  in  evidence  in  this  cause. 
There  is,  since  the  Uniformity  of  Process  Act,  no  writ  in 
an  action  of  trespass  on  the  case  upon  promises.  It  has 
been  decided  that  the  form  given  in  the  writ  must  be 
strictly  adhered  to.    That  was  held  as  to  this  very  objee- 
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tion  in  King  v.  Skeffington  (a).  [Alderson,  B. — ^There  is  Bxeh,  of  PUas, 
no  doubt  it  is  irregular.  The  question  is,  whether  it  is  void. 
Have  you  looked  at  the  rule  of  Court  on  the]  subject?  (6) 
Pariey  B. — By  the  Uniformity  of  Process  Act  (e)  power 
is  given  to  the  Judges  to  make  rules  for  the  effectual  ex- 
ecution of  the  act,  and  of  the  intention  and  object  thereof; 
and  in  pursuance  of  that  power,  the  rule  alluded  to  by 
my  brother  AUersanvfas  made;  by  which  it  is  ordered, 
"  that,  if  the  plaintiff  or  his  attorney  shall  omit  to  insert 
b  or  indorse  on  any  writ  or  copy  thereof,  any  of  the  mat- 
ters required  by  the  said  act  to  be  by  him  inserted  therein 
or  indorsed  thereon,  such  writ,  or  copy  thereof,  shall  not, 
on  that  account,  be  held  void,  but  it  may  be  set  aside  as 
irregular,  upon  application  to  be  made  to  the  Court  out 
of  which  the  same  shall  issue,  or  to  any  Judge."  Here  the 
party  omits  to  insert  in  the  writ  the  true  nature  of  the  action.] 
It  is  submitted,  that  the  10th  rule  ot Michaelmas  Term,  3 
WiU.  4,  refers  to  the  ISth  section  of  the  Uniformity  of 
Process  Act,  which  directs  certain  matters  to  be  inserted 
in  and  indorsed  upon  the  writ.  The  rule  in  question  was 
framed  with  reference  to  the  matters  required  by  the  12th 
section,  and  not  to  the  nature  of  the  action,  which  is  re- 
quired by  the  statute  to  be  stated  in  the  writ,  in  the  exact 
form  prescribed  in  the  schedule  to  the  act  If  it  were 
otherwbe,  a  person  would  be  held  to  bail  on  a  writ,  not 
bemg  the  process  which  the  4th  section  enacts  shall  be 
the  only  process  on  which  persons  shall  be  held  to  bail. 
The  effect  of  the  Uniformity  of  Process  Act  is  to  make 
any  process  which  is  not  in  the  form  given  in  the  schedule 
void;  and  if  so,  the  defendant  was  entitled  to  succeed  on 
the  plea  in  the  present  case. 

Parke,  B. — I  am  glad  that  the  rule  will  have  the  effect 


(a)  lC.&M.d6d.  3 WiU. 4. 

(6)  Rule  10,  Michaelmas  Term,         (c)  2  Will.  4,  c.  39, 1. 14. 
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Eteh,  nf  Pkat,  of  defeating  such  an  objection.    Taking  into  consideration 

^     the  provisions  of  the  act  for  uniformity  of  process,  and  the 

Gurnet 


V. 
HOPKINSON. 


rule  arising  out  of  and  made  in  pursuance  of  that  statute, 
it  is  clear  that  this  is  an  irregularity,  and  that  the  writ 
is  only  informal,  and  not  void. 


Aldbrson,  B, — One  of  the  things  required  to  be 
inserted  is  the  cause  of  action.  The  Courts  have  held, 
that  it  is  necessary  to  adhere  strictly  to  the  language  of 
the  act  of  Parliament.  The  mode  of  taking  advantage  of 
the  error  is  pointed  out  by  the  10th  rule  of  Michaelmas 
Term,  3  fVilL  4,  which  prevents  the  writ  from  being  void; 
and  the  rule  was  framed  by  the  Judges  to  prevent  thu 
very  inconvenience  from  arising. 


The  rest  of  the  Court  concurred. 


Rule  refused. 


The  Improper 
iniertion  of  ve- 
nue in  a  declar- 
ation, contrary 
to  the  new  rules, 
is  not  an  irregu- 
larity for  which 
the  declaration 
can  be  set  aside; 
the  course  is  to 
apply  to  a  Judge 
at  chambers  to 
strike  it  out 


TOWNSEND  V.  GURNEY. 

JDlNOWLES  moved  to  set  aside  a  declaration  for  irre- 
gularity, on  the  ground  of  venue  being  improperly  inserted, 
contrary  to  the  provisions  of  the  new  rules. 

GuRNBY,  B. — ^It  is  not  an  irregularity  for  which  the 
declaration  can  be  set  aside ;  the  course  is  to  apply  to  a 
Judge  at  chambers  to  strike  it  out. 

Rule  refused. 
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Brehi  0/  Pleat, 
1834. 


Earl  of  Lonsdale  v.  Whinnay. 


UN  the  defendant's  leaving  certain  premises,  of  which  The  defendant. 
he  had  been  tenant  to  the  plaintiff,  disputes  arose  as  to  the  deran^ttMh"''' 
rent  due  and  the  state  of  repair,  which  were  afterwards  re-  ""^"^  ^°'  "°'*", 

*^  ^  ^     ^  performance  of 

ferred  to  arbitration.  An  award  was  made  in  the  plaintiff's  an  award,  went 
favour  for  348L,  and  the  submission  having  been  made  a  though  he*wM 
rule  of  Courts  an  attachment  was  obtained,  under  which  JlJ^/^^J^todo 
defendant  was  committed  to  prison.     Subsequently  the  perversely  de- 

daring  that  he 

plaintiff  commenced  an  action  on  the  award.  Under  these  would  rather  go 
circumstances,  Duntlas  obtained  a  rule  calling  on  the  plain-  xh^'piaindff'^* 
tiff  to  shew  cause  why  the  action  should  not  be  disconti-  then  commenced 

an  action  upon 

nued  or  stayed,  on  payment  of  costs  by  the  plaintiff  to  the  the  award;  and 
defendant,    or  why  the  defendant   should    not  be   dis-  the  pUintiff 
charged  out  of  custody.  ^^«r" 

conlinue,  or 

Cowling  now  shewed  cause  on  affidavits^  which  stated^  might  be  dis- 
that,  after  the  award,  applications  had  been  made  in  a  of'^jfody^ 
friendly  manner  from  time  to  time  to  the  defendant  to  pay  the  Court  or- 

'^  ^   dered  him  to 

the  money,  that  the  defendant  was  fully  competent  to  do  be  discharged, 
so,  but  that  he  had  declared  he  would  rather  go  to  gaol  ^^*^nHff, 
than  pay  it.    He  contended  that  the  plaintiff  had  acted  Jjjj*^^^^  *^ 
correctly ;  the  action  had  been  rendered  necessary  by  the  •atufaetion^ 
defendant's  obstinacy  in  lying  in  gaol  instead  of  paying  the  /a«  IcM^ect 
money ;  the  award  was  likely,  therefore,  to  prove  fruitless,  ^^^^^^^ 
and  the  plaintiff  had  a  right  to  commence  an  action  in  rfhaH 
order  to  take  out  execution  against  the  defendant's  pro- 
perty.    [Parke^  B. — ^The  plaintiff  must  make  his  election 
between  the  action  and  the  attachment.]     There  is  no  in- 
consistency in  proceeding  both  ways.     The  Court  ought 
not  to  interfere  unless  the  plaintiff  has  acted  without  rea- 
son and  there  is  a  hardship  on  the  defendant.     \Parket 
B. — What  case  lays  down  the  rule  that  the  plaintiff  will  be 
put  to  his  election  only  when  he  has  acted  without  reason 
in  bringing  the  action  after  the  attachment?     Suppose 
the  action  bad  been  commenced  first,  could  an  attach- 
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Eteh.  rf PUntt  ment  have  been  obtained  afterwards?]    The  rule  is  no 

1834  • 

where  so  expressly  laid    down,   but  is   implied   in   all 

the  cases,  because  no  case  says,  that,  under  every  circum- 
stance, the  plaintiff  shall  be  put  to  his  election.  Now  here 
the  plaintiff  had  good  ground  for  proceeding  against  the 
defendant's  goods  after  his  perverse  conduct;  and  ,there 
is  no  hardship  on  the  defendant,  for  he  is  in  precisely  the 
same  situation  as  if  the  plaintiff  had  not  attached  him,  but 
proceeded  by  way  of  action  with  bailable  process,  and 
the  defendant  had  refused  either  to  put  in  bail  or  pay 
money  into  Court,  and  had  chosen  to  lie  in  gaol.  In 
fact,  the  hardship  is  the  other  way ;  for,  if  the  defen- 
dant be  discharged  absolutely,  the  plaintiff  will  have  lost 
the  opportunity  of  arresting  him«  which  he  probably 
would  otherwise  have  done,  and,  therefore,  the  defendant 
ought  only  to  be  discharged  on  the  terms  of  putting  in 
bail  or  paying  the  money  awarded  into  Court  If  the 
plaintiff  had  arrested  the  defendant  in  the  action,  or  if, 
after  having  obtained  judgment,  he  bad  taken  him  in 
execution,  the  defendant  might  have  had  a  right  to 
be  discharged  unconditionally,  because,  in  such  case, 
there  would  have  been  a  hardship,  and  also  an  inconsis- 
tency, since  the  plaintiff  would  have  been  proceeding  both 
ways  against  the  defendant  personally.  But,  proceeding 
by  attachment  against  the  defendant  personally,  and  by 
action  against  his  property,  is  not  inconsistent  The 
older  authorities  seem  to  confirm  this  distinction. 
Anon,  (a),  and  Webster  v.  Bishop  (6).  In  Richards  ▼. 
Clancey  (c)  the  defendant  had  been  taken  in  execution. 
In  the  leading  case  of  iStoci  Y.DeSmith{cl)g  hordHardwieie 
says : — **  So,  in  the  case  in  1  Salk.  73,  no  action  was  depend- 
ing when  the  attachment  was  granted;  though,  in  that  case, 
I  should  have  thought  it  considerable  whether,  when  he 
had  got  bail  to  his  action,  the  Court  should  not  have 

(a)  1  Salk.  73.  {c)  1  Barnard.  386. 

C6)  2  Vem.  44.  {d)  Cas.  temp.  Hardw.  106. 
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Whinnat. 


8top|>ed  the  attachment;  but,  however,   the  attachment  BMcK^PitoM, 
there  was  granted  before  any  action  was  brought."    This     v^....,^,^— ^ 
seems  to  shew  that  an  unconditional  election  will  only  be      ,  ^^'^  ^^ 

.  LONBDALK 

insisted  on  where  the  plaintiff  in  the  action  is  proceeding 
against  the  person  of  the  defendant. 

Dundast  in  support  of  the  rule. — ^The  old  rule  was  as 
stated  on  the  other  side,  but  that  has  been  long  overruled. 
The  correct  rule  is  laid  down,  as  deduced  from  the  autho* 
rities,  in  2nd  TiddFs  Prac.  (a).  It  is  there  said : — "  Upon 
a  submission  being  made  a  rule  of  Court,  it  was  formerly 
holden  that  the  party  might  proceed  both  by  action  and 
attachment  at  the  same  time ;  but  a  different  doctrine  has 
been  since  laid  down,  and  accordingly,  in  a  late  case  (6), 
the  Court  of  Common  Pletu  would  not  grant  an  attachment 
for  non-performance  of  an  award  pending  an  action  brought 
upon  it;  nor  would  they  allow  the  plaintiff  to  waive  the  action 
in  order  to  apply  for  an  attachment.*'  The  modern  rule, 
therefore,  is,  that  a  defendant  in  such  a  case  is  entitled  to  be 
discharged  unconditionally,  the  plaintiff  being  held  to  have 
made  his  election. 

Parke,  B. — ^The  action  may  proceed,  and  the  defen- 
dant may  be  discharged  on  giving  a  bond  to  the  plaintiff, 
with  sureties  to  the  satisfaction  of  the  Master;  the  same 
obligations  to  be  entered  into  that  are  taken  upon  them- 
selves by  bail.  There  might  be  a  difficulty  in  entering  into 
a  recognizance  of  bail. 

The  rest  of  the  Court  concurred. 

Rule  accordingly. 

(a)  Page  887>  8th  ed.        (6)  Badky  y.  Lovtday,  I  Bot.  &  Pall.  81. 
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E*eh.  of  Pleat, 
1834. 


The  original 
affidavit  of  jus- 
tification of  bail 
filed  at  cham- 
bers was  incor- 
rect, and  the 
plaintifTopposed 
their  justifica- 
tion on  that 
ground.     The 
bail  justified  on 
a  fresh  affidavit, 
which  was  cor- 
rect:—fle«, 
that  the  defen- 
dant was  nei- 
ther to  pay  nor 
receive  costs. 


PopjoY*s  Bail  ais.  Saunders. 

v^.  JONES  opposed  the  justification  of  the  bail  on  the 
ground  that  the  word  '^  possessed**  was  used  instead  of  the 
Wordsworth." 

R.  V.  Richards,  in  support  of  the  bail,  stated  that  the 
original  affidavit  filed  at  chambers  was  incorrect;  but  that 
he  was  now  moving  to  justify  on  a  correct  aflSdavit.  The 
only  question  was^  whether  he  was  entitled  to  the  costs. 

Parke,  B. — The  efiect  is,  that  you  will  have  no  costs, 
but  you  will  not  have  to  pay  any. 


The  bail  justified  accordingly. 


An  application 
to  change  the 
venue  on  spe- 
cial grounds 
must  be  made 
the  subject  of  a 
distinct  motion; 
and  where  the 
venue  has  been 
improperly 
changed  on  the 
common  affida- 
vit, in  a  case 
where  part  of 
the  demand  was 
on  a  bill  of  ex- 
change, such 
special  circum- 
stances furnish 
no  answer  to  an 
application  to 
discharge  the 
rule  for  cbang* 
ing  the  venue. 


Dawson  0.  Bowman. 

x^HlLTON  had  obtained  a  rule  to  change  the  venue  on 
the  usual  affidavit.  A  rule  to  discharge  that  rule  was  ob- 
tained, on  the  ground  that  part  of  the  demand  arose  on  a 
bill  of  exchange. 

Chilton  shewed  cause  on  an  affidavit  stating  special 
grounds  for  changing  the  venue.  He  admitted  that  the 
recent  decision  of  Walthew  v.  Syer$  (a)  had  overruled 
Greenway  v.  Carrington{b) ;  but  he  relied  on  the  special 
grounds  stated  in  his  affidavit. 

Per  Curiam* — ^The  special  circumstances  make  no  dif- 


(a)  Post,  p.  596. 


(6)  7  Price,  664. 
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ference.  If  there  is  ground  on  special  circumstances  to  ^<?*-  ^  ^'««*» 
change  the  venue^  a  distinct  motion  must  be  made  for  that 
purpose  on  affidayit  of  the  facts,  which  the  other  party 
will  then  have  an  opportunity  of  answering ;  but  they  fur- 
nish no  answer  Xo  the  present  application  for  discharging 
the  common  rule  to  change  the  venue.  As  to  the  other 
point,  we  held  very  recently,  in  Walthetv  v.  Syers^  that 
the  venue  could  not  be  changed  on  the  usual  affidavit 
where  part  of  the  demand  arises  on  a  bill  of  exchange. 
The  practice  of  the  Court  of  King's  Bench  is  the  skme  in 
this  respect  As  our  decision  was  so  recent,  and  there 
may  have  been  a  doubt  about  the  practice,  the  rule  may 
be  made  absolute  without  costs. 

Rule  accordingly. 


Brown  r.  Gerard. 

X  HIS  was  an  action  which  had  been  brought  against  the  in  an  action 
sheriff  of  Lancashire  for  the  illegal  conduct  of  one  of  his  JflJfn^ff  fo*  the 
officers,  of  the  name  of  Oglethorpe ^  in  unlawfully  taking  extortion  of  hii 

1  .         officer,  the  offi- 

greater  fees  and  recompence  than  proper  on  an  execution  cer  undertook, 
against   the   plaintiff.     The  defence   was  conducted   by  memrMdrm, 
Oglethorpe  ;  and  on  the  commission  day  of  the  assizes,  when  |^"  ^"J***!?'***" 
the  cause  stood  for  trial,  Qg/e/Aorpe  signed  the  following  ney  being  ao- 
memorandum: — *'In  consideration  of  the  plaintiff  agree-  ceedingtstayedi 
ing  to  accept  of  12/.  for  the  debt  in  this  cause,  and  of  his  ofSSLiyf  iiS 
staying  the  proceedings  therein,  I  do  hereby  undertake  to  "wta,  in  aeTen 
pay  him  the  said  sum  of  12/.,  together  with  the  costs  of  the  default  thereof, 
said  action,  in  seven  days  from  this  date;  and,  if  default  is  Should  be  with- 
made  therein,  I  undertake  that  the  plea  pleaded  in  this  J*'']^^*''** 
action   shall  be  withdrawn,  and  the  plaintiff  shall  have  should  have 

Judgment.    The 
undertaking 

not  being  complied  with,  the  Court  refused  a  rule  nisi  to  compel  the  officer  to  perform  hia  under* 

taking,  he  not  being  an  officer  of  the  Court. 

R  r2 
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E£ch.  of  PUat,  judgment."  Op  the  faith  of  this  memoranduin^  the  pliun- 
tiff's  attorney  did  not  enter  the  cause,  and  the  proceedings 
were  stayed.  The  money  not  being  paid,  and  the  plea 
not  being  withdrawn — 

Wightman  now  moved  for  a  rule  nisi  to  compel  Ogle- 
thorpe to  perform  his  undertaking*  He  urged  that  the 
Courts  frequently  compel  attornies  to  perform  undertak- 
ings of  this  sort;  and  contended  that  the  Court  might  exer- 
cise such  a  power  in  the  case  of  the  real  defendant  being 
the  bailiff  of  the  sheriff,  who  is  the  officer  of  the  Court 

Sed  per  Gurnby,  B.  (a).— The  Court  will  compel  an 
attorney  to  perform  such  an  undertaking,  because  he  is  the 
officer  of  the  Court  The  person  against  whom  the  pre- 
sent application  is  made  is  not  an  officer  of  the  Court,  and, 
not  being  a  party  in  the  cause,  the  Court  cannot  compel 
him  in  this  summary  way  to  perform  his  undertaking. 

Rule  refused. 
(a)  Sitting  as  single  Judge. 


Walthew  r.  Syers. 

The  venue  can-  joLRCHBOLD  moved  on  the  usual  affidavit  to  change 

on\he  usuar  ^^^  Tenuc.     Part  of  the  demand  in  the  declaration,  to  the 

*"<*/!f*r]|e-*  amount  of  100/.,  was  on  a  bill  of  exchange;  but  there- 

sMiiid  arises  on  mainder,  to  the  amount  of  80/*,  was  for  goods  sold.    He 

a  bill  of  ex-  •      i   ^  ^        .  /  v 

change.  Cited  ijrreenway  v.  Carrtngion  (a). 

GuRNBY,  B.,  said  that  he  would  consult  the  rest  of  the 
Court;  and  afterwards  stated,  that  the  other  learned  Barons 

(a)  7  Price,  664. 
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concurred  with  him  in  thinking  that  the  venue  can  only  Bxeh.  «/  p/#«, 
be  changed  upon  special  grounds  where  part  of  the  de- 
mand arises  on  a  bill  of  exchange. 

Rule  refused. 


Phillips  9.  Turner. 

M.ILLER  moved  to  discharge  the  defendant  out  of  cus-  An  »ffidaTit  to 

tody  for  a  defect  in  the  affidavit  to  hold  to  bail,  which  .utedWt  the 

stated  that  the  defendant  was  indebted  to  the  plaintiff  in  ^!^^^^^^^l\^ 

&c.,  on  a  bill  drawn  by  A.  B.  upon  and  accepted  by  the  abui  drawn  and 

defendant,  payable  to  the  said  A.  B.  at  a  day  now  past,  defendant,  &c., 

and  by  the  said  A.  B.  indorsed  to  E.  R,  and  by  E.  F.  in-  Sow  jL^il^ 

dorsed  to  the  plaintiff.    The  objection  was,  that  it  was  not  without  cx- 

"  '  preMly  stating 

expressly  alleged  that  the  bill  was  unpaid  or  dishonoured,  that  the  bill 

was  unpaid  or 
dishonoured  :*— 

Per  GuRNEY,   B.,    after  consulting  with    the  other  ^«m  sufficient 
Judges. — ^The  rest  of  the  Court  agree  with  me  that  the 
affidavit  is  sufficient. 

Rule  refused. 


Byrne  9.  Fitzhuoh  and  Another. 

JtLELL  Y  moved  to  set  aside  an  award  made  in  a  cause  The  26th  sec- 
in  the  Common  Pleas  at  Lancaster.     A  verdict  had  been  s'miL  4%. 62, 
taken  at  the  Lanco^/er  Assizes  for  the  plaintiff,  subject  to  ^*^^^^^^' 
the  award  of  an  arbitrator,  who  reduced  the  damages,  and  to  entertain  a 
ordered  the  verdict  to  stand  for  such  reduced  sum;  and  cause  in  the 
stated  facts  specially  to  enable  the  defendant  to  take  the  ^£^!!^^ 
opinion  of  the  Court  on  a  point  of  law;  and  he  stated,  that,  *»  ■«*  *«**•  , 

■^  *^  an  award  made 


if  the  point  of  law  was  decided  in  the  defendant's  favour,  under  an  order 
to  be  entered  (a).    Keli 

(a)  See  post,  p.  613,  n.  (a) 


a  nonsuit  ought  to  be  entered  (a).     Kelly  referred  to  the  [hou^aTe!ldict 


was  taken  sub- 
ject to  the  award. 
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Ejch.  rf  Piea9,  4  &  5  WiU.  4t,  c.  62,  8. 26:  by  which  it  is  enacted,  ''  that 
1834  *  9  9     ^  9 

it  shall  be  lawful  for  any  party,  in  any  action  now  depend- 
ing  or  hereafter  to  be  depending  in  the  said  court  of 
Common  Pleas  at  Lancaster^  to  apply  by  motion  to  any 
one  of  the  superior  Courts  at  Westminster,  sitting  fs 
banco,  within  such  period  of  time  after  the  trial  as  mo- 
tions of  the  like  kind  shall  from  time  to  time  be  permitted 
to  be  made  in  the  said  superior  Court,  for  a  rule  to  shew 
cause  why  a  new  trial  should  not  be  granted,  or  nonsuit 
set  aside  and  a  new  trial  had,  or  a  verdict  entered  for  the 
plaintiff  or  defendant,  or  a  nonsuit  entered,  as  the  case  may 
be,  in  such  action ;  which  Court  is  hereby  authorized  and 
empowered  to  grant  or  refuse  such  rule  ;*'  and  he  contend- 
ed that  this  being  in  effect  an  application  to  set  aside  a 
verdict  and  enter  a  nonsuit,  this  Court  had  authority  to 
deal  with  the  case  under  the  above  provision. 


Sedper  Curiam. — This  is  not  an  application  within  the 
meaning  of  the  act  of  Parliament  You  may  apply  to  any 
of  the  Judges.  It  should  be  known,  that,  in  pursuance  of 
the  24tb  section  of  the  statute,  all  the  fifteen  Judges  have 
been  nominated  and  appointed  Judges  of  the  Common 
Pleas  at  Lancaster, 

Rule  refused. 


Grant's  Bail. 
Rules  of  Jrii..    Co  UN  TRY  bail  by  affidavit. 

Term,  I  WUL 

4,  Bp|rfiC8  to 

•atownSiT*^  5«*6y  had  opposed  them  on  a  former  occasion,  and 
they  had  time  to  explain  a  charge  which  was  stated  to  ha?e 
existed  on  the  property  specified  in  the  affidavit  which 
had  accompanied  the  notice  of  bail,  according  to  the  3rd 
rule  of  Trinity  Term,  I  WilL  4. 
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Humfrey  now  produced  a  satisfactory  affidavit  as  to  the  ^'cA.  of  PUas, 
supposed  charge  ;  and,  on  the  bail  being  allowed,  he  ap-  ^ 

plied  for  the  costs.  Grant'*  Bail. 

Busby  suggested  that  the  above  rule  did  not  apply  to 
the  case  of  country  bail. 

Sedper  Gurnby,  B.,  after  referring  to  the  Master. — 
The  defendant  is  entitled  to  the  costs.  The  rule  applies 
to  country  as  well  as  to  town  bail. 

Bail  justified,  and  costs  allowed. 


Thomas  Lane  v.  Thomas  Drinkwater. 

JLf  EBT. — ^The  first  count  of  the  declaration  stated,  that,  in  considenUon 
on  the  SOth  October^  18S8,  at  &c.,  by  a  certain  indenture  300^ V."^.  and 
then  and  there  made  between  the  said  defendant  and  one  ^'  ^'  ^^  ^^^* 

seyeraiiy  ana 

Robert  Drinkwater  of  the  one  part,  and  the  said  plaintiff  respectively,  and 
and  one  Alien  Billing  of  the  other  part,  he  the  said  de-  and  respective 
fendant  and  the  said  Robert  Drinkwater,  for  the  considera-  a^d"idm?nuJ^- 
tion  therein  mentioned,  did  for  themselves,  severally  and  ***"»  granted, 

'  '  ^  covenanted,  and 

respectively,  and  for  their  several  and  respective  heirs,  ex-  agreed,  to  and 
ecutors,  and  administrators,  grant,  covenant,  and  agree,  to  their  heirs,  ex-' 
and  mih  the  said  plaintiff  and  the  said  Allen  BilUng,  ll^^^,\^^^^' 

assigns,  to  pay 
to  L,  and  B., 
their  ezeeotors,  ftc,  one  annuity,  or  clear  yearly  sum  of  302.,  in  the  shares  and  proportions  fol- 
lowing, vis.  the  sum  of  15/.,  being  one  moiety  of  the  annuity,  untOiL.,  bis  executors,  &c.,  and  the 
gum  of  15/.,  the  remaining  moiety,  unto  B,,  his  executors,  &c.,  to  be  respectively  paid  quarterly. 
The  powers  for  better  securing  the  payment  of  the  annuity  contained  in  the  deed  were  all  given 
to  £.  and  B,  jointly,  and  the  deed  also  contained  a  joint  power  of  attorney  to  them  to  enter  up  a 
joint  Judgment;  and  a  joint  power  was  granted  to  them  to  dispose  of  the  reversion  of  a  .dose  of 
land,  with  a  joint  power  of  attorney  to  sell  certain  stock;  and  the  annuity  was  redeemable,  on  seven 
days'  notieein  writing  being  given,  by  the  payment  to  L.  and  J9.  of  the  sum  of  307/.  10«.  and  all  ar- 
rears oftbe]iannuity.  In  an  action  brought  by  L.  against  T.  D.  to  recover  arrears  of  the  annuity: — 
Heldf  that  the  covenant  was  a  joint  covenant,  and  that  the  interest  in  the  annuity  was  joint,  and 
that  L,  could  not  sue  alone> 
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£jcA.  of  PUaM,  their  executors,  administrators,  and  assigns,  that  the  said 

_  '  ^     defendant  and  the  said  Robert  Drinkwater^  their  heirs, 

Lane        executors,  administrators,  and  assigns,  or  some  or  one  of 

DRiNkWATER.  them,  should  and  would,  from  time  to  time,  and  at  all  times 
during  the  term  of   ninety-nine  years  thenceforth  next 
ensuing,  if  the  said  plaintiff,  and  Edward  Lane  his  son, 
and  the  said  Allen  Billings  and  James  Edward  BiUing  bis 
nephew,  or  the  survivors  or  longest  liver  of  them,  should 
so  long  live,  at  or  in  the  Guildhall  of  the  city  of  London 
well  and  truly  pay  unto  the  said  Thomas  Lane  and  the 
said   Allen  BiUing,  and  their  executors,  administrators, 
and  assigns,  one  annuity  or  clear  yearly  sum  of  SOL  of 
lawful  money,  current  in  Great  Britain,  in  the  shares  and 
proportions  following;  that  is  to   say,  the  sum  of    IBL, 
being  one  moiety  of  the  said  annuity  or  yearly  sum,  unto 
the  said  plaintiff,  his  executors,  administrators,  or  assigns, 
and  the  sum  of  15/.,  the  remaining  moiety  thereof,  unto 
the  said  Allen  BiUing,  his  executors,  administrators,  or 
assigns,  and  the  said  moieties  to  be  respectively  paid  by 
equal  quarterly  payments,  on  the  30th  January,  the  30th 
April,  the  30th  July,  and  the  SOth  October^  in  every  year, 
clear  of  any  deductions  for  taxes,  rates,  assessments^  or 
any  other  matter  whatsoever,  the   first  payment  of  the 
said  annuity  or  yearly  sum  to  become  due  and  be  made  on 
the  30th  day  of  January  then  next  ensuing,  provided 
the  said  term  should  be  then  continuing ;  and  in  case  the 
said  term  should  determine  by  the  death  of  the  said  plain- 
tiff, and  Edward  Lane,  Allen  BiUing,  and  James  Edward 
Billing,  or  the  survivors  or   longest  Hver  of  them,  be- 
tween or  in  the  interval  of  any  two  of  the  said  quarterly 
days  of  payment,  or  before  the  said  SOth  day  of  January 
then  next,  then  that,  in  either  of  such  cases  happening, 
the  said  defendant  and  the  said  Robert  Drinkwater,  their 
heirs,  executors,  and  assigns,  should  and  would,  in  like 
manner,  in  the  moieties  aforesaid,  on  demand  thereof,  well 
and  truty  pay  or  cause  to  be  paid  unto  the  said  plaintiff, 
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and  the  said  Allen  Billings  their  executors^  administrators^   Exeh.  of  Pleat, 
and  assigns^  such  part  of  the  said  annuity  or  yearly  sum  ^  '  ^ 

ofSOLf  as  should  be  in  proportion  to  the  number  of  days  i^ane 
which  should  have  elapsed  prior  to  the  day  of  the  decease  DhixhWATER. 
of  the  survivors  or  longest  liver  of  them,  the  said  plaintiff, 
and  the  said  Edward  Lane,  Allen  Billing,  and  James 
Edward  Billing,  and  after  the  day  of  payment  next  or 
immediately  preceding  that  event,  if  such  event  should 
htfppen  after  the  said  30th  day  of  January  then  next 
ensuing.  Breach,  in  non-payment  of  50/.  for  the  plaintiff's 
share  for  four  years  and  two  quarters  of  the  annuity. 

The  second  count  was  upon  another  indenture  dated  30th 
July,  1830,  granting  an  additional  annuity  of  10/.,  in  moieties 
of  51.  each,  in  like  manner  as  in  the  first  indenture. 

The  defendant  pleaded  to  the  first  count,  ^after  craving 
oyer  of  the  indenture,^rW,  that  the  defendant  and  Drink' 
water  had  well  and  truly  paid  to  the  said  plaintiff  the  sum 
of  15/.,  being  one  moiety  of  the  said  annuity,  by  equal 
quarterly  payments,  according  to  the  indenture. 

Secondly,  that  theretofore,  and  after  the  making  of  the 
indenture  in  the  first  count  mentioned,  to  wit^  on  &c.,  to 
wit,  in  the  county  aforesaid,  the  defendant  and  the  said 
Robert  Drinkwater  became  and  were  desirous  of  redeem- 
ing and  repurchasing  the  said  annuity  or  yearly  sum  in 
the  said  first  count  mentioned,  and  did  for  that  purpose, 
by  and  with  the  consent  of  the  said  plaintiff  and  the  said 
Allen  Billing,  who  then  and  there  dispensed  with  the 
seven  days'  notice  in  writing  for  that  purpose  required  by 
and  specified  in  the  said  indenture  in  the  said  first  count 
mentioned,  pay  to  the  said  plaintiff  and  the  said  Allen. 
Billing,  for  the  repurchase  and  redemption  of  the  said 
annuity,  the  said  sum  of  307/.  10^.  in  the  said  indenture 
mentioned,  as  and  in  full  for  the  repurchase  and  redemp- 
tion of  the  said  annuity  in  the  said  first  count  mentioned ; 
and  the  said  plaintifi*  and  the  said  Allen  Billing  did  then 
and  there  accept,  receive,  and  take  the  said  sum  of  SOIL 
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^^*-^^^«i  10*.  €19  and  in  full  far  the  repurchase  and  redemption  of 

^     the  same;  and  the  said  defendant  and  the  said  Robert 

Lanb         Drinkwater  did  then  and  there  pay  to  the  said  plaintiff 

DaiMKWATBB.  and  the  said  Mien  Billing  all  arrears  of  the  said  amuaiff 

then  due  and  payable,  and  all  costs  and  charges  thereto* 

fore  paid  and  incurred  by  the  said  plaintiff  and  the  said 

Allen  Billing  in  respect  of  the  said  annuity,  and  then 

and  there  repurchased  and  redeemed  the  same  annaity 

according  to  the  proviso  in  that  behalf  contained  in  the 

said  last-mentioned  indenture. 

To  the  second  plea  the  plaintiff,  after  protesting  that 
the  said  seven  days*  notice  in  writing  was  not  dispensed 
with  as  in  the  said  last-mentioned  plea  alleged,  re- 
plied that  the  said  plaintiff  and  the  said  AUen  BiiUng 
did  not  accept,  receive,  or  take  the  said  sum  of  307/.  lOs., 
in  the  second  plea  mentioned,  as  and  in  full  for  the 
repurchase  and  redemption  of  the  said  annuity  in  the 
said  first  count  mentioned;  nor  did  the  said  defendant 
and  the  said  Robert  Drinkwater^  or  either  of  them,  pay  to 
the  said  plaintiff  and  the  said  Allen  Billings  or  either  of 
them,  the  arrears  of  the  last-mentioned  annuity  ;  nor  did 
the  said  defendant,  nor  the  said  Robert  Drinkwater^  re- 
purchase or  redeem  the  same  annuity,  according  to  the 
indenture  in  the  first  count  mentioned,  in  manner  and 
form  as  the  said  defendant  hath  above  in  his  said  second 
plea  in  that  behalf  alleged ;  and  this  the  said  plaintiff 
prays  may  be  inquired  of  by  the  country,  &c.  There 
were  the  same  pleadings  also  to  the  second  count. 

The  first  indenture,  as  set  out  on  oyer,  was  made  between 
Thomas  Drinkwater  (the  defendant)  and  Robert  Drink- 
water  of  the  one  part,  and  Thomas  Lane  (the  plaintiff) 
and  Allen  Billing  of  the  other  part ;  by  which,  after  re- 
citing amongst  other  things  that  the  said  Thomas  Drink- 
water  and  R.  Drinkwater  had  contracted  and  agreed  with 
the  said  Thomas  Lane  and  Allen  Billing  for  the  sale  to 
them  of  an  annuity  or  yearly  sum  of  30/.,  to  be  secured 
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and  payable  to  them  for  the  term  of  ninety-nine  years,  ^*^  M^/^*"* 
detenninable  as  thereinafter  mentionedi  but  to  be  repur-  - 

chasable  under  the  proviso  thereinafter  contained  for  Lane 
that  purpose,  and  that  the  true  consideration  to  be  paid  DaiMswATEs. 
for  the  purchase  of  the  annuity  was  the  sum  of  300/.^ 
and  that  in  pursuance  and  part  performance  of  the 
agreement  the  said  T.  Drinkwater  had  that  day  executed 
a  warrant  of  attorney  authorizing  certain  attornies  to 
confess  a  judgment  against  them  in  an  action  of  debt, 
at  the  suit  of  the  said  Thomas  Lane  and  Allen  BiUingf 
for  the  sum  of  600/.,  and  costs  of  suit,  with  a  defeasance, 
&c. :  it  was  witnessed,  that,  in  pursuance  of  the  agree- 
ment, and  in  consideration  of  the  sum  of  300/.  by  the 
said  Thomas  Lane  and  AUen  Billing  paid  to  the  said 
Thomas  Drinkwater  and  Robert  Drinkwater ^  they  the  said 
T.  Drinkwater  and  Robert  Drinkwater  did  thereby,  for 
themselves^  severally  and  respectively,  and  for  their  several 
and  respective  heirs,  executors,  and  administrators,  grant, 
covenant,  and  agree,  to  and  with  the  said  Thomas  Lane 
and  Allen  BiUing^  their  heirs,  executors,  administrators, 
and  assigns,  that  they  the  said  Thomas  Drinkwater  and 
Robert  Drinkwater^  their  heirs,  &c.,  should  and  would, 
from  time  to  time  and  at  all  other  times  during  the  said 
term  of  ninety-nine  years  thence  ensuing,  if  the  said 
Thomas  Lane  and  Edward  Lane  his  son,  and  the  said 
AUen  Billing  and  James  Edward  Billing  his  nephew,  or 
the  survivors  or  longest  liver  of  them,  should  so  long  live, 
at  or  in  the  Guildhall  of  the  city  of  Londpn,  well  and 
truly  pay  unto  the  said  Thomas  Lane  and  Allen  Billing, 
their  executors,  administrators,  or  assigns,  one  annuity  or 
clear  yearly  sum  of  301.^  in  the  shares  and  proportions 
following:  that  is  to  say,  the  sum  of  15/.,  being  one  moiety 
of  the  said  annuity  or  yearly  sum,  unto  the  said  Thomas 
Lane,  his  executors,  administrators,  or  assigns,  and  the 
sum  of  15/.,  the  remaining  moiety  thereof,  unto  the  said 
Allen  Billing^  his  executors,  administrators,  or  assigns. 
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^^\kS^^*  and  the  said  moieties  to  be  respectively  paid  by  equal 

N.....^^^     quarterly  payments,  on  the  30th  of  January^  the  30th  of 

l-ANB        April,  the  30th   of  July,  and  the  30tli  of  October,  in 

.Drimrwatek*  every  year,  the  first  payment  of  the  said  annuity  or  yearly 
sum  to  become  due  and  be  made  on  the  30th  o{  January 
then  next  ensuing,  provided  the  said  term  should  be  then 
continuing ;  and  in  case  the  said  term  should  determine 
by  the  death  of  the  said  Thomas  Lane  and  Edward  Lane, 
AUen  Billing  and  James  Edward  Billing,  or  the  survi- 
vor of  themj  between  or  in  the  interval  of  any  two  of  the 
quarterly  days  of  payment,  then,  that  the  said  Thomas 
Drinkwater  and  Robert  Drinkwater  should  and  would  in 
like  manneri  in  the  moieties  aforesaid,  on  demand  thereof, 
well  and  truly  pay  or  cause  to  be  paid  unto  the  said 
Thomas  Lane  and  Allen  BilUngf  their  executors^  &c, 
such  part  of  the  said  annuity  or  yearly  sum  of  SOL,  as 
should  be  in  proportion  to  the  number  of  days  which 
should  have  elapsed  prior  to  the  day  of  the  decease  of  the 
survivor  of  them  the  said  Thomas  Lane,  Edward  Lane, 
Allen  Billing,  and  James  Edward  Billing,  and  after  the 
day  of  payment  next  or  immediately  preceding  that  event. 

The  indenture  then  further  witnessed,  that,  in  further 
performance  of  the  agreement,  and  in  consideration  of  the 
sum  of30/.,paid  by  the  said  ThomasLaneand  AUenBUUng 
to  the  said  Thomcu  Drinkwater  and  Robert  Drinkwaier, 
they  the  said  Thomas  Drinkwater  and  Robert  Drinkwaier 
did  (according  to  their  respective  rights,  estates,  and  inter- 
ests therein,)  grant,  bargain,  sell,  release^  and  confirm^  as* 
sign  and  transfer,  unto  the  said  Thomas  Lane  and  AUen  Bit- 
ting, their  heirs  and  assigns,  a  certain  close  of  meadow  or 
pasture  ground  therein  mentioned,  and  also  the  several 
parts  or  shares  of  them  the  said  Thomas  Drinkwater  and 
Robert  Drinkwater,  and  each  of  them,  of  and  in  a  certain 
sum  of  2800^.  Three  per  Cent.  Consolidated  Bank  An- 
nuities, and  a  certain  residuary  estate  of  one  Thomas 
Drinkwater,  deceased,  bequeathed  to  them  respectively 
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by  the  will  of  the  same    Thomas  Drinkwaier,  subject    ^'^^^^^"'^ 
to  the  life  estate  of  his  widow   therein,  and  all  other     s^......,,,.^-^^ 

the  estate  of  the  testator,  to  which  the  said  Thomas  ^^"* 
Drinhoaier,  party  thereto,  and  Robert  Drinkwater,  or  Drinkwatsb. 
either  of  them,  were  or  might  become  entitled  under  or 
by  virtue  of  the  testator  s  will ;  to  hold  the  said  close  of 
meadow  ground  and  premises  thereby  granted,  with  the 
appurtenances,  unto  and  to  the  use  of  the  said  Thomas 
Lane  and  AUen  Billing,  their  heirs  and  assigns,  for 
ever;  and  to  hold  the  said  parts  and  shares  of  them 
the  said  Thomas  Drinkwaier  and  Robert  Drinktoater, 
and  each  of  them,  of  and  in  the  said  Bank  annuities 
and  other  residuary  estate  secondly  thereinbefore  de- 
scribed, unto  the  said  Thomas  Lane  and  Allen  Billing, 
tbeir  executors,  &c.,  upon  the  trusts  thereinafter  men- 
tioned. And  for  enabling  the  said  Thomas  Lane  and 
Allen  BiUing  to  recover  and  receive  the  several  parts  and 
shares  of  them  the  said  Thomas  Drinkwater  and  Robert 
Drinkwater,  and  each  of  them,  of  and  in  the  said  Bank 
annuities,  residuary  estate,  and  premises  thereby  assigned, 
the  deed  contained  a  power  of  attorney  to  the  said  Thomas 
Lane  and  AUen  Billing,  and  the  survivor  of  them,  his  ex- 
ecutors, &c.,  to  demand,  sue  for,  recover,  and  receive  of 
and  from  the  executors  for  the  time  being  of  the  therein 
recited  will,  or  the  person  or  persons  liable  to  pay  the 
same,  the  said  parts  and  shares  of  them  the  said  77u>mas 
Drinkwaier  and  Robert  Drinkwater,  and  each  of  them, 
of  and  in  the  said  Bank  annuities,  residuary  estate,  and 
premises  thereinbefore  assigned,  and  on  payment  thereof 
to  give  and  sign  receipts,  &c.;  and,  on  non-payment 
thereof,  to  commence,  carry  on,  and  prosecute  any  action^ 
suit,  or  other  proceeding  for  recovering  and  compelling 
payment  thereof  respectively.  And  it  was  thereby  de- 
clared, that  the  said  Thomas  Lane  and  Allen  Billing, 
their  executors,  &c.,  should  stand  possessed  of  and  inter- 
ested in  the  said  close  of  land,  parts  and  shares  of  Bank 
annuities,  and  other  residuary  personal  estate  and  pre- 
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Bxch.  of  pteas,  miseSf  upoD  trust  for  better  securing  to  the  said  Thomas 

^  '  -*     Lane  and  Allen  Billings  their  executors,  &c.y  the  due  and 

Lanb         punctual  payment  of  the  said  annuity  or  yearly  sum  of 

Drinkwater.  30/«9  with  a  power  to  the  said  Thomas  Lane  and  AUen 
Billing^  their  executors.  Sec,  in  case  the  annuity,  or  any 
part  thereof,  should  be  in  arrear  for  twenty-eight  days,  by 
distress  or  sale  of  the  close  of  land,  or  by  transfer  of  the 
Bank  annuities  and  residuary  estate,  to  obtain  payment 
of  the  annuity  and  all  arrears  thereof.  The  deed  also 
contained  the  following  proviso: — That  in  case  the  said 
TAoffUMDriit^a/^,  party  thereto,  and  Robert  Drinkwater^ 
their  heirs,  executors,  or  administrators,  or  either  of  them, 
should  at  any  time  thereafter  be  desirous  of  redeeming  or 
repurchasing  the  said  annuity,  or  yearly  sum  of  SOL  ^  and 
of  such  their  or  his  Intention  should  give  unto  the  said 
Thomas  Lane  and  Alien  Billings  their  executors,  admin- 
istrators, or  assigns,  seven  dayi  notice  in  writing,  then, 
that  the  said  Thomas  Lane  and  AUen  Billing,  their  ex- 
ecutors or  administrators,  should  and  would,  at  the  expi^ 
ration  of  the  said  notice,  on  receiving  all  arrears  of  the 
said  annuity^  and  all  costs  and  charges  paid  or  incurred 
by  them  in  the  premises,  accept,  receive,  and  take  the  sum 
of  307 L  lOs.  as  and  infullfor  the  repurchase  or  redemption 
of  the  said  annuity,  and,  on  receipt  thereof  and  of  all 
arrears  of  the  said  annuity  as  aforesaid,  deliver  up  the 
said  indenture  to  be  cancelled,  and  at  the  costs  and  charges 
of  the  said  Thomas  Drinkwater  and  Robert  Drinkwater, 
their  executors  or  administrators,  acknowledge,  or  cause 
to  be  acknowledged,  on  record,  satisfaction  of  the  judg- 
ment which  should  be  entered  up  upon  the  warrant  of 
attorney,  and  release  and  re-assign  the  said  close  of  mea- 
dow ground,  stocks,  parts  and  shares  of  Bank  annuities,  re- 
siduary estate  and  premises,  or  such  part  thereof  as  should 
not  have  been  disposed  of  under  the  trusts  aforesaid,  unto 
the  person  or  persons  so  redeeming  or  repurchasing  the 
said  annuity,  as  he  or  they  should  direct;  and  in  such  case 
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the  said  annuity  thereby  granted,  and  all  remedies  for  en-  Exeh.^PUa$, 
forcing  the  same,  should  cease,  determine,  and  be  void.  ^  '  -^ 

The  indenture  mentioned  in  the  second  count  was  the         Lanb 
grant  of  an  additional  annuity  of  10/.,  to  be  paid  in  moie-    Drinkwatbr. 
ties  of  5/.  each,  exactly  as  in  the  first  grant,  with  the  like 
powers  and  proviso  for  redemption. 

^tthe  trial,  before  AldersoHf  B.,  at  the  Loiti/oii  Sittings 
after  last  Trinity  Term,  it  was  proved,  that  the  defendant, 
Tkomaa  Driniwater^  had  paid  the  arrears  of  the  annuity 
and  the  purchase  money  to  one  Blayney;  but  the  defendant 
failed  in  proving  Blayney  s  agency  and  authority  to  receive 
the  money ;  whereupon  the  jury  found  a  verdict  for  the 
plaintiff  on  both  issues. 

On  an  early  day  in  this  term,  F.  N.  Rogers  obtained  a 
rule  to  shew  cause  why  the  judgment  should  not  be  ar- 
rested, or  why  a  repleader  should  not  be  awarded,  or  why 
the  judgment  should  not  be  entered  for  the  defendant  itoii 
obstante  verdicto  on  the  second  issue. 

Kelly  and  Ball  shewed  cause. — Pirsty  it  is  said  that  the 
covenant  in  this  deed  is  a  joint  covenant,  and  that  the  ac- 
tion ought  to  have  been  brought  in  the  name  of  both  the 
covenantees^  and  that,  therefore,  the  judgment  ought  to  be 
arrested.  But  the  whole  of  the  covenant  must  be  read  to- 
gether; and  although  the  words  in  the  early  part  of  the  co-> 
▼enant  would  make  it  a  joint  covenant  with  both  the  cove- 
nantees, yet  the  subsequent  words  ''in  the  shares  and 
proportions  following,  viz.  the  sum  of  16/.,  being  one 
moiety  of  the  said  annuity,  unto  the  said  Thomas  Lane, 
his  executors^  &c.,  and  the  sum  of  15/.,  the  remaining 
moiety  thereof,  unto  the  said  Allen  Billing,  his  executors, 
ftc,"  clearly  shew  that  the  interest  is  several ;  and,  where 
the  interest  is  several,  the  covenant  must  be  taken  to  be 
several  also.  That  is  expressly  laid  down  by  Mr.  Serjt. 
Williams  in  the  notes  to  Eccleston  v.  Clipsham  (a),  where 

(a)  1  Saunders,  153,  n. 
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Exeh,  of  PUas,  he  says,  "  So,  though  a  man  covenant  with  two  or  more 
jointly,  yet,  if  the  interest  and  cause  of  action  of  the  cove- 
nantees be  several  and  not  joint,  the  covenant  shall  be 
taken  to  be  several,  and  each  of  the  covenantees  may  bring 
an  action  for  his  particular  damage,  notwithstanding  the 
words  of  the  covenant  are  joint."  So,  in  James  v.  Eme- 
ry (a),  it  was  held,  that,  ''if  the  interest  of  covenantees  be 
several,  they  may  maintain  several  actions,  although  the 
language  of  the  covenant  be  that  of  a  joint  covenant.**  And 
that  decision  was  afterwards  affirmed  on  error  in  the  Ex- 
chequer Chamber  (6).  And  in  OwstonT.  Ogle  (c),  the  same 
principle  was  recognised  and  acted  upon.  [Alder son^  B. — ^In 
Servante  v.  James  (rf),  a  covenant  by  the  roaster  of  a  vessel 
with  the  several  part-owners  and  their  several  and  respec- 
tive executors,  administrators,  and  assigns,  to  pay  certain 
monies  to  them,  and  to  their  and  every  of  their  several  and 
respective  executors,  administrators,  and  assigns,  at  a  cer- 
tain banker's,  and  in  such  parts  and  proportions  as  were 
set  agunst  their  several  and  respective  names,  was  held 
to  be  a  several  covenant,  upon  which  each  covenantee 
must  sue  severally  in  respect  of  his  several  interest,  and 
that  they  could  not  maintain  a  joint  action.]  That  was  only 
carrying  the  same  principle  stUl  further.  [Parke^  B. — \l 
the  principle  contended  for  be  correct,  then  it  was  a  grant 
of  two  annuities ;  and  ought  not  this  deed  to  have  been 
stamped  with  several  stamps  ?]  It  is  now  too  late  to  Uke 
that  objection,  as  it  was  not  taken  at  the  trial.  The  case 
of  Withers  y.Bircham{e)\^  strongly  in  point;  there,  by 
deed,  reciting  the  previous  grant  of  two  distinct  annuities 
to  A.  and  B.,  during  the  life  of  the  grantors  and  the  sur- 
vivor,  it  was  witnessed  that  C  covenanted  with  A.  and  fi., 
and  their  executors,  to  pay  the  annuities,  or  either  of  them, 
when  the  grantors  should  make  default  in  payment.     A. 

(a)  8  Taunt.  246.  (c)  13  East,  538. 

(6)  6  Price,  529;  2   Moore,         (rf)  10B.&C.410. 
195,S.C.  (f;3B.&C.264. 
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died;  jmd  it  was  held,  that,  the  interest  in  the  annuities  £jtch.  of  Pkat, 
being  several,  the  covenant  was  also  several;  and  that  the 
annuity  granted  to  A.,  being  in  arrear^  his  executor  might 
muntain  an  action  against  C  Secondly,  as  to  the  repli- 
cation,, the  plaintiff  has  not  taken  issue  on  the  accept- 
ance only,  but  also  traverses  the  non-payment  of  the  ar- 
rears and  the  repurchasing  of  the  annuity  by  either  the 
defendant  or  Robert  Drinkwatery  according  to  the  deed* 
If  any  of  those  allegations  are  true,  then  it  is  an  answer  to 
the  plea.  It  i$  not  necessary  to  argue,  whether  the  repli- 
cation be  double  or  not,  as  that  objection  can  only  be 
taken  on  special  demurrer.  The  plaintiff  has  in  express 
terms  denied  that  the  anpuity  was  repurchased;  and  it  is 
equally  clear  that  he  has  denied  the  non-payment  of  the 
arrears  of  the  annuity.  The  terms  of  the  deed  are  clear, 
that  it  is  to  be  on  the  performance  of  both  those  condi- 
tions that  the  deed  is  to  be  delivered  up  to  be  cancelled, 
and  that  the  annuity,  and  all  remedies  for  enforcing  the 
pajnnent  of  it,  are  to  cease  and  determine.  It  is,  there- 
fore, not  an  immaterial  issue. 

Merewether,  Serjt,  and  F.  iV.  Rogers,  in  support  of  the 
rule« — First,  as  to  the  arrest  of  judgment.  The  principle 
which  has  been  stated,  that,  where  the  interest  is  several, 
the  parties  may  sue  severally,  is  correct ;  but  it  is  submitted, 
that,  according  to  the  true  construction  of  all  the  provisions 
contained  in  this  deed,  the  interest  of  the  covenantees  is 
joint  and  not  several.  The  consideration  appears  to  be 
joint,  for  it  is  recited  in  the  deed  to  have  been  paid  by  both* 
The  covenant  is,  to  pay  one  annuity  of  30/.,  and  the 
undertaking  is  to  pay  to  the  two  covenantees,  their  heirs, 
executors,  administrators,  or  assigns,  not  their  respective 
heirs,  executors,  administrators,  or  assigns.  The  words 
"  in  the  shares  and  proportions  following,"  &c.,  only  point 
out  a  mode  of  payment,  and  do  not  operate  as  a  severance 
of  interest.    The  repurchase  money  is  also  to  be  paid  in 

VOL.  I.  s  s  c.  M.  R. 
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Jixch,  of  Pkas,  oDc  sum  to  both;  and  the  terms  "several"  and  "respec- 
1834. 

tive"  in  the  deed,   though    frequently  applied   to  the 


grantors,  are  never  applied  to  the  plaintiff  and  BUUng; 
Drinkwateb.  the  conclusion  from  which  must  be,  that  the  interest  of 
the  covenantees  was  intended  to  have  been  joint.  The 
subsequent  part  of  the  covenant,  requiring  the  annuity  to 
be  paid  in  moieties  to  each,  merely  pointed  out  a  mode  of 
payment  for  the  convenience  of  the  parties,  and  could  not 
have  the  effect  of  making  the  interest  severaL  The  case 
of  Withers  v.  Bircham  was  the  case  of  a  guarantie  of 
two  separate  annuities  which  had  been  previously  granted, 
and,  therefore,  it  was  clear,  that  the  interest  was  several. 
This  is  not  so  strong  a  case  as  Anderson  v.  Mariindale{a), 
where  a  covenant  to  and  with  A.,  his  executors,  &c.«  and 
to  and  with  B,  and  her  assigns,  to  pay  an  annuity  to  A., 
his  executors,  &c.,  during  B.'s  life,  was  held  to  be  a  joint 
covenant  to  A.  and  £.,  in  which  they  had  a  joint  legal  in- 
terest, although  the  benefit  was  for  A,  only.  There  Lord 
Kenyan  says, ''  There  is  no  distinguishing  Slingsby*s  case 
from  the  present.  There  Beckwith,  by  indenture,  cove- 
nanted, promised,  and  agreed  to  and  with  fFilliam  Vava- 
sor and  Francis  Slingsby,  and  to  and  with  George  Harvey 
and  Frances  his  wife,  and  their  assigns^  and  to  and  with 
each  of  them,  {quoUbei  ei  qudlibei  eortim),  that  he.  Beck- 
mih,  at  the  sealing  and  delivery  of  the  indenture,  was  law- 
fully and  sole  seised  of  a  certain  rectory ;  and^  in  an  ac- 
tion of  covenant  thereon  by  Slingsby  and  his  wife,  the  issue 
was  found  for  the  plaintiff,  and  judgment  obtained  thereon 
in  B.  R.;  but,  on  a  writ  of  error  brought  in  the  Excke- 
guer  Chamber,  that  judgment  was,  on  great  deliberation, 
reversed,  because  the  other  covenantees  had  not  joined  in 
the  action  with  the  plaintiffs,  and  they  alone  could  not 
maintain  the  action,  notwithstanding  the  words  *  et  ad  et 
cum  quoUbet  et  qudlibet  eorum*    And  this  distinction  was 

(fl)  1  East,  497. 
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taken,  which  appears  to  be  very  sensible,  that,  where  ^'^^-g^****' 
every  of  the  covenantees  is  to  have  a  several  interest  or     v      y     -^ 
estate,  there  the  addition  of  the  words  *  cum  quoUbet        I'Ahib 
eorunif  will  make  the  covenant  several  in  respect  of  their   drimkwatbr. 
several  interests."    In  that  case,  the  covenant  was  with 
jt»  and  B.  to  pay  an  annuity  to  A.  ,*  in  the  present  case,  the 
covenant  is  with  Lane  and  BilUng  to  pay  them  one  an- 
nuity.     There  seems  to  be  no  case  in  which  the^cove- 
nant  has  been  held  to  be  several,  where  words  of  severalty 
have  not  been  introduced;  but,  as  applicable  to  Lane  and 
BiUingf  there  are  none  here.     Secondly ,  the  material 
part  of  the  plea  has  not  been  traversed.  The  plea  states 
all  that  is  required  by  the  annuity  deed  to  effect  a  repur- 
chase.   The  plea  states  the  money  to  have  been  paid  by 
and  with  his  consent,  and  that  makes  averment  of  accept- 
ance and  repurchase  immaterial ;  because  the  proviso  ex- 
pressly says,  that,  on  payment  of  the  money,  all  remedies 
shall  cease  and  determine;  and,  therefore,  the  acceptance 
and  satisfaction  was  unnecessary  and  immaterial. 

Cur.  adv.  nuU. 

The  judgment  of  the  Court  was  afterwards  delivered 
by  Parke,  B.,  who,  after  stating  the  pleadings  and  the 
annuity  deed,  proceeded  as  follows: — Upon  this  record 
three  objections  were  made.  First,  that,  notwithstanding 
the  finding  on  the  second  issue,  the  replication  admitted 
a  sufficient  part  of  the  plea  to  bar  the  action ;  and,  there- 
fore, that  the  defendant  was  entitled  to  judgment  non  ob- 
tiante  veredicto;  secondly,  that,  if  this  was  not  so,  there 
was  an  immaterial  issue;  and,  thirdly,  that  the  action 
could  not  be  brought  by  this  plaintiff  alone,  and  therefore 
the  judgment  ought  to  be  arrested.  The  last  objection  is, 
in  the  opinion  of  the  Court,  well  founded,  and  it  is,  there- 
fore, unnecessary  to  give  any  opinion  on  the  others,  though 
we  have  no  difficulty  in  saying  that  they  would  not  have 
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ExcK^  Pieui,  prevailed.    The  rule  is  clearly  established,  that,  thoagh 

^    a  man  covenants  with  two  or  more  persons,  using  words 

Laws         which  primd  facie  import  a  joint  covenant,  yet,   if  the 

DEiMKWATca.  interest  and  cause  of  action  of  each  of  the  covenantees  ap- 
pears on  the  face  of  the  deed  to  be  several,  the  words  will 
be  taken  disjnnctively,  and  the  covenant  will  be. construed 
to  be  a  several  covenant  with  each,  and  each  covenantee 
may  bring  an  action  for  his  particular  damage.  EedetUm 
V.  CUpsham  (a)*  The  question  is,  whether  the  interest  in 
the  money  covenanted  to  be  paid  in  this  case  is  in  the  plain- 
tiff and  Billing^  or  an  interest  in  a  moiety  in  the  plaintiff 
only ;  if  in  both,  tlie  covenant  is  joint,  and  the  action  cannot 
be  brought  by  the  plaintiff  alone* 

Upon  referring  to  the  deed,  set  out  on  oyer,  it  appeals 
to  us,  that  it  is  a  grant  of  and.  covenant  to  pay  one  entire 
annuiiyotSOL  per  aimum  to  the  plaintiff  and  BUUngy  one 
moiety  of  which  is  to  be  received  I^y  each,  and  not  a  grant 
of  or  covenant  to  pay  two  several  annuities  of  \&L  to  the 
plaintiff  and  Billing  respectively.  Throughout  the  deed 
it  is  called  one  annuity;  it  is  granted  in  consideration  of  a 
sum  paid  by  both;  it  is  secured  by  a  warrant  of  attorney 
to  confess  a  joint  judgment  at  the  suit  of  both,  by  a  grant 
to  both  of  the  reversion  of  a  close  of  land  and  of  a  sum  of 
money  in  the  funds,  with  a  joint  power  of  attorney  to  re- 
cover it;  and  on  seven  days'  notice  to  both,  both  covenant 
to  receive  one  entire  sum  in  full  for  the  annuity,  and,  on  re- 
ceipt thereof  and  of  the  arrears,  to  deliver  up  the  deed  to  be 
cancelled.  We,  therefore,  4hink  that  it  is  but  ome  annaity , 
and  the  covenant  with  two  to  pay  it  in  moieties  is  a  joint 
covenant  We. do  not  mean  to.  say,  that,  if  the  deed  had 
contained  two  distinct  grants  of  two  several  annuitiea  to 
the  plaintiff  and  BiUmg^  the  documstance  of  these  aamii- 
ties  being  collaterally  aecured  by  joint  grants  and  autho- 
rities, or  even  redeemable  by  one  joint  payment,  would 

.     .  (a)  1  Ssnnden,  154. 
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have  made  the  covenant  with  both  to  pay  these  annuities  SMeh.  of  Pkat, 

1834. 
a  joint  covenant;  but,  when  we  find  express  words  de- 
scribing it  as  oneannuity,  coupled  with  these  provisions,  we 
cannot  doubt  as  to  the  effect  of  the  deed.  We,  therefore, 
think  that  the  interest  in  this  case  is  in  effect  a  joint  in- 
terest in  one  entire  annuity ;  and,  consequently,  the  words 
of  the  covenant  with  die  plaintiff  and  Billing  must  be 
taken  in  their  ordinary  sense,  and  constitute  a  joint  cove- 
nant,  on  which  the  plaintiff"  alone  cannot  sue,  and  the 
jadgment  must  therefore  be  arrested. 

Judgment  arrested  (a). 


(a)  In  Byrne  ▼.  FUihugh  and 
Another,  which  was  an  action  upon 
ana^eement,  whereby  the  defen- 
^ts,  m  eonsideratioD  of  the  plun* 
^and  one  Beckett  using  their  en- 
deavours to  charter  ships,  and  to 
procurepassengers  on  board  them, 
aad  not  engaging  with  any  other 
emigrant  brokers,  the  defendants 
imdertook  to  pay  the  pl«ntiff  and 
Beckett  a  commission  of  5  per 
ceat.  on  the  amount  of  the  net 
passage  money  made  by  the  ships, 
one  half  to  be  pmd  to  the  plaintiff, 
aod  the  other  half  to  Beckett. 
The  case  was  referred  at  the  Lan- 
caster Summer  Assizes,  1834,  and 
the  arbitrator  ndsed  on  his  award 
the  question  whether  Beckett 
should  not  have  been  a  co-pliun- 
tiff  in  the  action. 

The  case  was  argued  in  Mi« 
cbaehnas  vacation  before  Patteion, 


J.,  and  Gurney,  B.,  as  two  of  the 
Judges(6)  of  the  Court  of  Common 
Fleas  at  Lancaster,  by  Milner  for 
the  plaintiff,  and  Alexander  for  the 
defendants,  who  cited  the  above 
case  as  in  point,  and  urged  that 
the  contract  was  joint,  and,  conse- 
quently, that  Beckett  ought  to  have 
been  joined  as  co-plaintiff  in  the 
action,  and  that  a  nonsuit  should 
be  entered ;  and  of  that  opinion 
were  the  two  Judges,  Patleson,  J., 
saying  that,  even  without  the  case 
cited,  he  should  have  thought 
that  the  contract  was  joint,  and 
could  not,  therefore,  be  sued  upon 
by  the  plaintiff  alone.  The  only 
doubt  which  could  have  been 
raised  was  on  the  words,  giving 
half  the  commission  to  each.  That 
point  was  in  effect,  however,  de- 
termined by  Lane  v.  Drinkwater. 
Nonsuit  entered  accordingly. 


(h)  See  ante,  p.  698. 
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Exeh.  of  PIhu, 
1834. 

^  The  Company  of  Proprietors  of  the  Monmouthshire 

Canal  Company  v.  Summers  Harford,   Esq.,  and 
Others. 

Trespass  for        X  RESPASS  for  breaking  and  entering,  on  the  Ist  Ja- 
entering,  on  the  nuoTjf,  1830,  and  on  divers  days  and  times,  two  closes  of 

1st  Jamuanff 
1830,  and  on 
divers  other 
days  and  times, 
&C.,  one  close, 
called  the 
Railroad,  and 
one  other  dose 
formerly  used 
as  a  railroad,  ftc. 
Pleas  (amongst 
others),  that 
A,t  B.,  and  C. 
were  owners  of 
the  closes  on 
each  side  of 


the  plaintiffs,  rtjr.  one  close  called  the  Railroad,  and  the 
other  close  abutting  &c.,  and  which  said  last-mentioned 
close  was  formerly  used  as  a  railroad  or  railway;  and  da- 
maging the  earth  and  soil  of  the  said  closes  respectively, 
and  tearing  up  the  roads,  &c.,  and  converting  and  dispos- 
ing of  the  materials.  Second  count  for  an  asporiavit. 
Pleas — First,  the  general  issue.  Second,  soil  and  free- 
hold. Third,  that  the  closes  in  which  &c.  were  and  are 
certain  closes  made  and  maintained  by  the  plaintiffs  as  part 
^e  locus  in  quo,  of  a  railway,  under  the  provisions  of  a  certain  act  of  Par- 
railway  made  by  liament  made  in  the  32nd  year  of  King  George  3,  for  mak- 
undS*the  «i-  ^"8  ^^^  maintaining  a  navigable  cut  or  canal  from  &c.,  and 
thorityofanact  a  Collateral  cut  or  canal  from  &c.,  and  for  makins  and 

of  Parliament ;  ^ 

that  the  aiQoin- 
ing  closes  con- 
tained minerals,  and  that,  according  to  the  custom  of  the  country,  the  minerals  coold  only  be  ooo- 
▼eniently  conveyed  by  means  of  a  railroad  across  the  loeut  in  quo.  The  plea  then  Justified  the 
trespasses  for  that  purpose,  and  for  the  convenient  and  necessary  occupation  of  the  adjoining 
doses.  Replication,  protesting  the  soil  and  freehold,  do  injurid  absque  rtmduo  amott,  AnoChcr 
plea  alleged  that  the  occupiers  of  the  adjoining  closes  had,  for  twenty  years,  tu  of  rigki, 
and  without  interruption,  used  and  been  accustomed  to  use  the  privilege  and  easement  of 
pasdng  and  repassing,  &c.,  and  laying  down  railroads  acroas  the  plaintiA*  railroad.  Re- 
plication to  this  plea,  traversing  the  claim  of  right.  New  assignment  of  other  and  different  piirposct» 
to  which  there  was  judgment  by  default 

The  particulars  complained  of  trespasses  committed  by  the  defendanto  in  Jprit  and  Afoy,  18S0, 
in  a  dose  "  which  now  is  or  heretofore  was  a  rail  or  tramroad,"  and  destroying  tlie  plates  of  tbt 
same,  and  laying  down  others.  The  evidence  was,  that  the  defendants,  in  Fehruwrjf,  ISS9,  took 
up  some  of  the  plates  of  the  plaintiffl'  railway,  and  altered  the  course  of  part  of  it,  carryii^  it  over 
their  own  land,  and  made  a  transverse  railroad,  which  crossed  the  site  of  the  old  railroad,  and 
also  the  new  railroad: — Held,  that  the  particolan  weresufficienL 

Upon  the  issue  with  regard  to  the  more  convenient  occupation  of  the  adjoining  doses,  tbcic  waa 
much  evidence  on  both  sides,  the  plaintlfi  giving  evidence  to  shew,  that,  in  constructing  the  trans- 
verse railroad,  the  defendants  had  an  ulterior  object  in  view.  The  Judge  left  it  to  the  jury  to  any, 
whether  the  transverse  railroad  was  constructed  bond  fide  for  the  more  convenient  occiq»atioa  of 
the  closes,  or  for  some  other  object: — Held,  that  this  direction  was  right. 

Upon  the  issue  with  regard  to  the  twenty  yean'  ei^oyment  of  the  easement: — Held,  that  eke 
defendants  were  bound  to  shew  an  uninterrupted  enjoyment,  as  of  right,  during  that  period ;  and 
that  the  plaintiffs  might  prove,  under  that  issue,  applications  by  the  defendants  during  tbe  iwecity 
years  for  leave  to  cross  their  railroad,  and  that  it  was  not  necessary  for  them  to  reply  such  lioeoce 
spedally  under  2  ft  8  Will,  4,  c.  71,  s.  8. 
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maintaining  railways  or  stone  roads  from  such  cuts  or  ^*^'^f^^» 
canak  to  soTeral  iron  works  or  mines  in  the  counties  of 
Monmouth  or  Brecknock^  and  that  the  said  closes  in  which 
&c.  then  and  there  formed  and  were  a  part  and  used  as 
a  part  of  such  railway  under  and  by  virtue  of  the  said  act 
of  Parliament,  and  of  certain  other  acts  of  Parliament,  &c. 
(for  extending  the  road);    and   before,  and  at  the  said 
times  when  &c.,  the  plaintiffs  were  in  possession  of  the 
sereral  closes  in  which  &c.,  without  having  at  any  time 
obtiuned  or  taken  from  the  person  or  persons  who  were  or 
are  seised  thereof  as  of  fee,  or  otherwise  entitled  thereto,, 
any  conveyance  of  the  freehold  estate  or  interest  of  such 
person  or  persons.    And  the  said  defendants  say,  that, 
before  the  several  times  when  &c.,  certain  persons,  to  wit, 
Biehard  Summers  Harford^  John  Harford^  and  William 
Weaver  Davis,  were  and  still  are  seised  in  their  demesne 
as  of  fee  of  and  in  certain,  to  wit,  twenty  closes  next  ad- 
joining the  said  closes  in  which  &c.,  on  one  side  &c.,  and 
twenty  other  closes  next  adjoining  &c.,  on  the  other  side, 
and  that  before  and  at  the  time  of  the  passing  of  the  said 
acts  of  Parliament,  and  before  and  at  the  said  several 
times  when  &c.,  the  said  closes  so  adjoining  &c.  were 
closes  containing  large  quantities  of  minerals  of  a  valuable 
nature,  and  were  chiefly  valuable  on  that  account;  and  the 
owners  and  occupiers  thereof  were  and  are  in  the  habit  of 
digging  and  obtaining  therefrom  divers  large  quantities  of 
minerals,  and  that  it  was  and  is  usgal  and  proper,  in  that 
part  of  the  country  where  the  said  several  closes  were  and 
are  situate,  to  carry  and  convey  such  minerals  in  tram  carts, 
and  in  and  along  a  tramroad  constructed  for  the  purpose, 
and  that  the  same  could  not  conveniently  or  properly  be 
carried  or  conveyed  in  any  other  manner,  nor  could  such 
closes  BO  respectively  adjoining  &c.  be  otherwise  conve- 
niently occupied;  and  thereupon,  before  and  at&c,  it  be- 
came and  was  necessary,  reasonable,  and  proper  that  the 
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E^h.  cf  Plea,,  said  R.  S.  H.y  J.  H.,  and  W.  W.  D.  should  make  and 
18d4t 

erect  certain  tramroads  across  the  said  closes,  in  which 

&C.J  in  different  parts  thereof^  for  the  purposes  of  cairjing 
and  conveying  from  their  said  closes  on  one  side  thereof,  to 
their  said  closes  on  the  other  side  thereof,  minerals  dug 
and  gained  by  them  from  such  their  said  doses,  and  for 
the  necessary  and  more  convenient  occupation  and  use  of 
their  said  several  closes  respectively  for  the  said  pur- 
poses; wherefore  the  said  defendants,  as  the  servants  and 
by  the  command  of  the  said  R.  S.  J7.,  J.  H.,  and  W.  W. 
Z>.,  at  &c.^  for  the  purpose  of  making  the  said  tramroads 
across  the  said  closes  in  which  &c.,  broke  and  entered  &&, 
and  made  across  the  same  such  tramroads,  for  the  purposes 
aforesaid,  from  the  said  closes  of  the  said  R.  S.  H,^  J.  J7., 
and  W»  W.  Z).,  on  one  side  of  the  said  closes  in  which  &c., 
to  their  said  closes  on  the  other  side  thereof.     And  the 
defendants,  as  such  servants,  and  by  such  command,  at  the 
said  times  when  &c.,  used  the  said  tramroads,  so  by  them 
made,  in  carrying  and  conveying  in  tram  carts,  from  and  to 
such  respective  closes  of  the  said  Richard  Summers  ltar» 
ford,  John  Harford,  and  WilUam  Weaeer  Dams,  divers 
minerals^  their  property,  and  by  them  dug  and  gained  from 
such  their  closes  respectively,  and  in  so  doing  the  defen* 
dants,  at  the  said  times  when  &c.,  necessarily  and  una- 
voidably, with  feet  in  walking,  a  little  trod  down,  trampled 
upon,  consumed,  and  spoiled  the  grass  of  the  plaintiffs 
growing  on  their  said  closes  in  which  &c.,  and  tore  up, 
subverted,  damaged,  and  spoiled  the  earth  and  soil  of 
the  said  closes  in  which  &c.,  and  tore  up,  prostrated, 
and  destroyed  a  small  part  of  the  said  roads  and  paths 
of  the  plaintiffs,    and  the  materials  thereof,    coming, 
to  wit,   the  said  iron,  earth,  and  rubbish  in  the  first 
count  mentioned  in  that  behalf,  and  the  said  goods  and 
chattels  in  the  second  count,  seized,  took,  and  carried  to 
a  small  and  convenient  distance,  and  there  left  the  same 
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for  the  use  of  the  plsuntiffs,  and  also  then  and  there  ctti,  iBivA.  tf  PUtu, 
dug,  and  made  in  and  upon  the  closes  in  which  &b.  the 
said  excavations  and  the  said  roads  and  paths  so  alleged 
to  have  been  cut,  dug,  and  made  by  them;  and  the  defen* 
dants,  as  such  servants,  and  by  such  command,  on  these 
occasions,  and  for  the  purposes  aforesaid,  also  then  and 
there  necessarily  put,  placed,  and  laid,  and  caused  to  be 
put,  placed,  and  laid,  in  and  upon  part  of  the  closes  in 
which  &c.,  the  iron,  stones,  earth,  and  rubbish  in  the  said 
first  count  lastly  mentioned,  the  same  being  materials  ne- 
cessary and  proper  for  making  such  tramroads  so  made 
across  the  closes  in  which  &c.,  and  there  kept  and  conti- 
nued the  same  from  thence  hitherto,  as  the  defendants 
lawfully  might,  for  the  cause  aforesaid,  doing  no  unneces- 
sary damage  to  the  said  plaintiffs,  and  the  use  and  enjoy- 
ment of  the  said  closes  in  which  &c.,  for  the  purposes  of  a 
railway,  under  the  said  acts  of  Parliament,  not  being 
diereby  hindered  or  obstructed,  and  this  the  defendants 
are  ready  to  verify.  Wherefore  they  pray  judgment, 
&c.  The  fourth,  fifth,  sixth,  and  seventh  pleas  were 
similar  to  the  third  in  substance,  but  varied  in  the 
mode  of  stating  the  purposes  for  which  the  way  was 
claimed.  The  eighth  plea  claimed  a  way  similar  to 
that  claimed  in  the  third  plea,  by  virtue  of  a  reservation 
in  a  grant  of  the  locus  in  quo,  made  by  one  Glover  to 
the  plaintiff's ;  this  plea  became  immaterial.  The  ninth, 
tenth,  and  eleventh  pleas  were  variations  of  the  eighth. 
The  twelfth  plea  was  of  a  grant  of  the  way  (by  lost 
deed)  from  the  plaintiffs  to  certain  persons,  under  whom 
the  defendants  justified.  The  thirteenth  plea  was  similar, 
stating  the  way  to  be  for  the  convenient  occupation  of  the 
adjoining  lands.  The  fourteenth  plea  stated,  that,  for 
twenty  years  and  upwards  next  before  the  commencement 
of  this  suit,  and  before  either  of  the  said  times  when  &c., 
the  occupiers  for  the  time  being  of  certain,  to  wit,  twenty 
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JSirA.  rf  Pkfu^  closes  adjoining  the  closes  in  which  &c.|  on  one  side 
^  thereof,  being  also  the  occupiers  of  divers,  to  wit,  twenty 
other  closes  adjoining  to  and  on  the  other  side  of  the  close 
in  which  &c.,  of  right  and  without  interruption  have  had 
and  used,  and  have  been  used  and  accustomed  to  have  and 
use,  and  of  right  during  that  time  and.  at  the  said  times 
when  &c.,  were  entided  to  have  and  use  the  liberty, 
easement,  and  privilege  of  passing  and  repassing  across 
the  said  closes  in  which  &c.,  in  such  parts  thereof  as 
should  be  necessary  and  convenient,  from  and  to  such  re- 
spective closes  so  adjoining  and  being  on  each  side  of  the 
closes  in  which  &c.,  on  foot  and  with  horses  and  carts,  for 
the  purpose  of  carrying  minerals,  the  produce  of  such 
respective  lands,  and  other  things,  from  and  to  such 
respective  closes  so  adjoining  the  closes  in  which  &c.,  and 
for  the  more  convenient  use,  occupation,  and  enjoyment 
of  such  last-mentioned  closes,  with  liberty  and  power  to 
such  occupiers  for  the  time  being  of  such  closes  on  one  side 
of  the  closes  in  which  &c.,  being  also  the  occupiers  of  the 
said  other  closes  on  the  other  side  of  the  closes  in  which 
&c.,  to  do  and  perform  in  and  upon  the  said  closes  in  which 
&Cm  all  such  things  as  should  be  necessary  for  the  pur- 
poses of  enjoying  and  using  the  liberty,  easement,  and 
privilege  of  passing  and  repassing  across  the  closes  in 
which  &c.,  as  last  aforesaid,  and  as  should  not  obstruct  or 
be  inconsistent  with  the  use  and  enjoyment  of  the  said 
closes  in  which  &c.,  as  a  railway,  under  the  said  acts  of 
Parliament.  And  the  defendants  further  say,  that  long 
before,  and  at  the  said  times  when  &c«,  the  said  R.  S.  H., 
J.  H.f  and  W.  W.  Z).,  were  occupiers  as  well  of  the  said 
last-mentioned  closes  on  one  side  of  the  closes  in  which 
&c.,  as  of  the  said  last-mentioned  closes  on  the  other  side 
thereof.  And  the  said  defendants  further  say,  that,  dar- 
ing the  times  last-mentioned,  and  before  and  at  the  said 
several  times  when  &c.,  the  said  closes  so  adjoining  the 
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said  several  closes  in  which  ftc.  were  and  are  lands  or  &«*.  9f  p<m«, 

1S34« 
closes  containing  divers  large  quantities  of  minerals  of  a 

valuable  nature,  and  were  valuable  chiefly  on  that  account, 
and  the  owners  and  occupiers  thereof  were  in  the  habit  of 
digging  and  obtaining  therefrom  divers  large  quantities  of 
minerals.    And  the  defendants  further  say,  that  it  was 
and  is  usual  and  proper  in  that  part  of  the  country  where 
the  said  several  closes  were  and  are  situate,  to  carry  and 
convey  such  minerals  in  tram  carts,  and  in  and  along  a  tram- 
road  constructed  for   the  purpose;   and  that  the  same 
could  not  conveniently  or  properly  be  carried  or  conveyed 
in  any  other  manner,  nor  could  such  closes  so  adjoining 
tbe  closes  in  which  &c.  be  otherwise  conveniently  used 
and  enjoyed  for  the  purposes  last  aforesaid,  and  thereupon 
before,  and  at  the  said  several  times  when  &c.,  it  became 
and  was  necessary,  reasonable,  and  proper,  and  did  not 
obstruct,  and  was  not  inconsistent  with  such  use  and  en- 
joyment of  the  said  closes  in  which  &c.,  as  a  railway^ 
under  the  said  acts  of  Parliament,  that  the  said  jR.  S.  H.^ 
J-  H.f  and  W.  W.  D.  should  make  and  erect  certain  tram- 
roads  across  the  said  closes  in   which  &c.,  in  different 
parts  thereof,  for  the  purposes  of  carrying  and  conveying 
from  their  said  closes  on  one  side  thereof,  to  their  said 
closes  on  the  other  side  thereof,  minerals  dug  and  gained 
by  them  from  such  their  said  closes  respectively,  and  for 
the  necessary  and  more  convenient  occupation  and  use  of 
their  said  several  closes  respectively,  for  the  said  last-men- 
tioned purposes.     Wherefore  the  said  defendants,  as  the 
servants,  and  by  the  command  of  the  said  jR.  S.  H.^  J.  H., 
and  FF.  W.  Z).,  at  the  said  several  times  when  &c.,  for  the 
purpose  of  making  such  tramroads  across  the  said  closes 
in  which  &c.,  and  of  using  the  last-mentioned  way,  broke 
and  entered  the  said  closes  in  which  &c,  and  then  and 
there  made  across  the  same  such  tramroads,  for  the  pur- 
poses aforesaid,  from  the  said  closes  of  the  said  JZ.  S.  H; 
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Mgek  9f  Pku$,  J.  J7.,  and  W.  W.  D..  on  one  side  of  the  said  closes  in 
which  &c.,  to  their  said  closes  on  the  oth^  side  thereof; 
and  the  defendants,  assuch  servants,  &c.  The  fifteenth  plea 
was  similar  to  the  fourteenth,  claiming  the  easement  for  the 
purpose  of  carrying  earth,  &c.,  from  the  adjoining  closes* 
The  sixteenth  plea  stated,  that,  for  fifty  years  and  up« 
wards  next  before  either  of  the  said  times  when  &c.,  the 
occupiers  for  the  time  being  of  certain,  to  wit,  twenty 
doses,  near  the  closes  on  which  &c.,  on  one  side  thereof, 
being  also  occupiers  of  dirers,  to  wit,  twenty  other  closes, 
on  the  other  side  of  the  closes  in  which  &c.,  of  right  and 
without  interruption  have  had  and  used,  and  have  been 
used  and  accustomed  to  hive  and- use,  and  of  right  daring 
that  time,  and  at  the  said  times  when  &c.,  were  entitled 
to  have  and  use  the  liberty,  easement,  and  privilege  of 
passing  and  repassing  across  the  said  closes  in  which  &c., 
on  foot,  and  with  horses  and  tram  carts,  for' the  purposes 
of  the  convenient 'occupation  of  such  respective  closes,  so 
being  near  the  closes  in  which  &c«,  and  for  the  more 
convenient  use,  occupation,  and  enjoyment  of  such  last- 
mentioned  closes,  with  liberty  and  power  to  such  occu- 
piers for  the  time  being  of  sueh  closes,  on  one  side  of  the 
doses  in  which  &c.,  being  also  the  occupiers  of  the  said 
6ther  closes,  oa  the  other  aide  of  the  closes  in  which  &c*, 
from  time  to  time,  when  necessary,  to  make  tramroads 
across  such  parts  of  the  closes  in  which  &o*,  as  should 
be  necessary  far  the  purposes  of  enjoying  and  using  the 
liberty,,  easement,  and  privilege  of  passing  and  repassing 
across  the  closes  in  which  &c.,  as  last  aforesaid,  so  as 
they  should  not  obstructor  do  any  thing  inconsistent  with 
the  use  and  enjoyment  of  the  said  closes  in  which  &c., 
as  a  railway,  under  the  said  acts  of  Parliament ;  and  the  de* 
fendants  further  say,  that  long  before  and  at  the  said  times 
ii^en  &c.,  the  said  R.  S.  H.,J.  H.,  and  fV.  W.  Z).,  were 
occupiers,  as  well  of  the  said  last-mentioned  closes  on  one 
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side  of  the  closes  in  which  &c..  as  of  the  said  last  men-'  ^ch.  rf  PUat, 

18o4* 
tioned  closes  on  the  other  side  thereof;  and  the  diefen-? 

dants  aver,  that,  before  and  at  the  said  several  times  when 
&c,  it  became  and  was  necessary,  reasonable^  and  proper 
that  the  said  R.  S.  H.,  J.  H.,  and  JV.  W.  D.  should  make 
and  erect  certain  tiamroads  across  the .  said  closes   in 
which  &c.>  in  different  parts  thereof,  for  the  purpose  of 
using  and  enjoying  the  said  last-mentioned  liberty,  ease* 
asnti  and  privilege. .  Wherefore  the  said  defendants,  as 
the  servants  and  by  the  command  of  the  said  JR.  S.  H», 
J.  H.y  and  ^  W»  i).,  at  the  said  several  tinges  when  &c.| 
for  theJ  purpose  of  making  such  tramroads  across  the 
said  doses  in  which  &&,. for  the  said  purposes,  broke 
and  entered  the  said  closes  in  which  &^.,  and  then  and 
there  made  across  the  same  such  tramroads  for  the  pur- 
poses Isuit  aforesaid ;  and  the  defiendants  as  such  servants 
&c.  .  The  seventeenth  plea  was  similar  to  the  sixteenth, 
but  claiming  the  right  for  the  occupiers  of  land  on  one 
side  only.     The  ^eighteenth  plea  was  similar  to  the  six* 
teenth,  except  in  daimiag  die  way  to  exist  at  the  free 
will  and  pleasure  of  the  occupiers.    The  four  remaining 
pleas  becaBse  immateriaL  Replications  to  the  third,  fourth, 
fifth,  sixth,  and  seventh  pleas^The  plaintiffs,  after  pro- 
testing the  sei^inof /2.^./i:,  J.  H.,  W.  7F.  D.^  replied  d^ 
iigurid  absque  residue  eaus^.    To  :the  twelfth  and  thir- 
teenth they  replied  by  traversing  the  grant.    To  the  four*) 
teenth  plea  they  replied  as  follows:  that  aldiough  true  it 
is,  that  the  said  iZ.  S.H.,  J.H.,  wadW.W.D.  were  oc- 
cupierst  as  well  of  the  said  last«mentioned  closes  on  one 
side  of  the  close  in  which  &c.,  as  of  the.  said  last^men- 
tioned  closes  on  the  other  side  thereof,  in  manner  and 
form  aa  the  said  defendants  have  in  their  said  fourteenth 
plea  in  that  behalf  above  alleged;  protesting,  neverthe* 
less,  that, .  for  twenty  years  and  upwards  next  before  tiie 
commencement  of  this  suit,  and  before  either  of  the  said 
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Exek.  qfPUoit  times  when  &c.^  the  occupiers  for  the  time  bemg  of  the 
*         said  twenty  closes  adjoining  the  closes  in  which   &c.»  on 
one  side  thereof,  being  ako  the  occupiers  of  the  said 
twenty  other  closes  adjoining  to  and  on  the  other  side  of 
thd  closes  in  which  &c.,  of  right  and  without  interruption 
have  not  had  and  used,  and  have  not  been  used  and  accus- 
tomed to  have  and  use,  nor  of  right  during  that  time,  or 
at  the  said  times  when  &c.,  were  entitled  to  have  and 
use  the  liberty,  easement,  and  privilege  of  passing  and 
repassing  across  the  said  closes  in  which  &c,  in  such 
parts  thereof,  as  should  be  necessary  and  convenient,  firom 
and  to  such  respective  closes  so  adjoinmg,  and  being  on 
each  side  of  the  closes  in  which  &a,  on  foot,  and  with 
horses  and  carts,  for  the  purpose  of  carrying  minerals, 
the  produce  of  such  respective  lands  and  other  things, 
from  and  to  such  respective  closes  so  adjoining  the  doses 
in  which  &c.,  and  for  the  more  convenient  use,  occupa- 
tion, and  enjoyment  of  such  lastnnentioned  closes,  with 
liberty  and  power  to  such  occupiers  for  the  time  being  of 
such  closes,  on  one  side  of  the  closes  in  which  &c.,  being 
also  the  occupiers  of  the  said  other  closes  on  the  other 
side  of  the  closes  in  which  &c.,  to  do  and  perform  in  and 
upon  the  closes  in  which  8cc.,  all  such  things  as  should 
be  necessary  for  the  purposes  of  enjoying  and  uamg  the 
liberty,  easement,  and  privilege  of  passing  and  repassing 
across  the  closes  in  which   iSu;.,  as   last  aforesaid,  and 
as  should  not  obstruct  or  be  inconsistent  with  the  use 
and  enjoyment  of  the  said  closes  in  which  &c.,  as  a  rail- 
way, under  the  said  acts  of  Parliament,  in  manner  and 
form  as  the  said  defendants  have  in  their  said  fifteenth  plea 
in  that  behalf  above  alleged.  Protesting  also,  that  the  said 
closes,  so  adjoining  the  said  several  closes  in  which  &c, 
were  not  nor  are  lands  or  closes  containing  minerals  of  a 
valuable  nature,  nor  valuable  chiefly  on  that  account; 
neither  were  the  owners  and  occupiers  thereof  in  the  habit 
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bf  digging  and  obtaining  therefrom  minerals,  in  manner 
and  form  as  the  said  defendants  have  in  their  said  four- 
teenth plea  in  that  behalf  above  alleged.  Protesting  also, 
that  it  was  not,  nor  is  usual  or  proper,  in  that  part  of  the 
country  where  the  said  several  closes  were  and  are  situ- 
ate, to  carry  and  convey  such  minerals  in  tram  carts,  and 
in  and  along  a  tramroad,  constructed  for  the  purpose,  in 
manner  and  form  as  the  said  defendants  have  in  their  said 
fourteenth  plea  in  that  behalf  above  alleged.  Protesting 
also,  that  the  said  defendants,  at  the  said  several  times 
when  &c.,  were  not  the  servants,  nor  acted  by  the  com- 
mand of  the  said  K  S.  H.,  J.  H.  and  W.  W.  Z).,  as  in 
that  plea  mentioned :  For  replication,  nevertheless,  in  this 
behalf  to  the  said  fourteenth  plea,  the  said  plaintiffs  say, 
that  the  said  defendants,  at  the  said  several  times  when  &c., 
of  their  own  wrong,  and  without  the  residue  of  the  cause 
by  them  in  their  said  fourteenth  plea  alleged,  committed 
the  said  several  trespasses  in  the  said  declaration  men- 
tioned, in  manner  and  form  as  the  said  plaintiffs  have 
above  in  their  said  declaration  complained  against  them 
the  said  defendants,  and  this  &c.  To  the  sixteenth  plea 
the  plaintiffs  replied,  that,  for  twenty  years  and  upwards 
next  before  the  times  when  &c.,  the  occupiers  of  the 
isaid  twenty  closes,  near  the  closes  in  which  &c.,  on  one 
side  thereof,  being  also  the  occupiers  of  the  said  twenty 
closes  on  the  other  side  &c.,  of  right  and  without  inter- 
ruption have  not  had  nor  used,  and  have  not  been  used 
and  accustomed  to  have  and  use,  nor  of  right  during  that 
time  &c.  were  entitled  to  have  and  use  the  liberty,  ease- 
ment &c.  There  were  similar  replications  to  the  seven- 
teenth and  eighteenth  pleas.  As  to  the  Srd,  4th,  5th, 
6th,  7th,  8th,  9th,  10th,  11th,  ISth,  18th,  14th,  15th, 
16th,  17th,  18th,  and  20th  pleas,  the  plaintiffs  new  as- 
signed that  the  trespasses  were  committed  on  other  and 
different  occasions,  and  for  other  and  different  purposes 
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Mteh.  rf  PUaSf  &c.,  and  in  a  greater  degree  and  qoantityi  &c«i  and  to  s 
greater  extent  &c.^  than  was  necessary.  To  this  new 
assignment  the  defendants  suffered  judgment  to  go  by 
default. 

The  following  were  the  particulars  of  the  trespasses 
alleged  to  hare  been  qommitted: — 

This  action  is  brought  by  the  above-named  plaintiffs,  to 
recover  from  the  above-named  defendants  damages  for  the 
following  trespassesi  the  first  of  which  trespasses  was  com- 
mitted by  the  defendants  in  the  months  of  ^jm/ and  May, 
1830,  by  breaking  and  entering  into  or  upon  a  certain 
close,  which  is  or  was  heretofore  a  rail  or  traniroad«  si- 
tuate and  being  in  the  parish  of  Bedutelt^,  in  the  county 
of  Manrnouth,  running  across  a  certain  common  or  close 
there  called  Pen  Mark,  and  turning  upi  subverting,  pull- 
ing to  pieces,  lind  destroying  a  certain  part  of  the  first- 
mentioned  close,  and  the  plates  and  other  materials  of  the 
first-mentioned  close,  and  carrying  away  and  conrertiiig 
the  said  plates  and  materiaU  to  the  defendants*  owt»  use* 
and  laying  down  other  plates  and  other  works  in  and 
upon  the  first-mentioned  close,  in,  upon,  over,  and  across 
the  first^mentioned  close,  and  making  or  laying  down  a 
transverse  tram  or  railroad  across  and  over  tbe  said  last- 
mentioned  close,  and  rendering  it  altogether  unfit  for  ose; 
and  for  other  trespasses  of  a  similar  nature  and  descrip- 
tion to  diose  hereinbefore  mentioned,  committed  by 
tbe  said  defendants  in  and  upon  another  part  of  their 
said  first-mentioned  close,  in  or  about  the  month  otJume 
last;  and  also  for  other  trespasses  of  a  similar  nature  or 
description,  committed  by  the  defendants  on  the  said  Wc- 
mentioned  part  of  the  said  close,  at  two  several  times,  and 
on  two  several  occasions,  in  the  month  of  July  last  And 
for  continuing  the  said  several  trespasses,  so  by  the  defen- 
dants committed,  from  the  respective  times  of  committing 
the  same  hitherto* 

The  cause  was  tried  before  Alderson,  B.,  at  the  last 
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assizes  for  the  county  of  Hereford,  when  the  following  ^'^\^''°'' 
appeared  to  be  the  facts  of  the  case: — The  plaintiffs,  who 
were  incorporated  by  the  stat.  32  Geo.  3,  (amended  by 
the  37  Geo*  3,)  soon  after  the  passing  of  those  acts,  com- 
pleted the  canal  which  they  were  thereby  authorized  to 
make.  The  defendant  S.  Harford  was  the  managing  agent 
of  a  large  iron  manufactory,  called  the  ''  Selhowy  Estate  T 
the  defendant,  C.  H.  Harford,  of  a  similar  manufactory, 
called  "Ebber  Vale;^  and  the  two  other  defendants  were 
workmen  employed  by  the  defendant  S.  Harford.  The 
plaintiffs  also  constructed  a  railway,  in  pursuance  of  a 
power  to  that  effect  in  the  act^  from  their  canal  to  the 
Selhowtf  works.  That  railway  intersected  the  Selhowy 
estate,  and  consisted  merely  of  the  usual  iron  plates  laid 
down  on  the  surface  of  the  land,  without  being  fenced  in 
on  either  side.  For  the  use  of  this  railway  the  proprietors 
of  the  works  paid  a  large  sum  of  money  as  tonnage  to  the 
plaintiffs. 

By  an  act  passed  in  the  S3  Geo*  3,  another  canal  com- 
pany was  established  in  the  same  neighbourhood,  and  an- 
other canal,  called  the  Brecon  and  Abergavenny  Canal, 
was  constructed.  Ihatact  contained  a  clausci  (commonly 
called  the  eight  mile  clause),  authorizing  the  owners  or 
occupiers  of  mineral  lands,  &c.,  within  the  distance  of  eight 
miles  from  such  canal,  to  call  upon  the  company  to  make 
railways  therefrom  to  such  lands,  and,  in  case  of  omission, 
authorizing  the  owners  of  the  lands  to  make  the  same.  In 
the  year  1831,  the  proprietors  o(  the  Selhowy  esisite  called 
upon  the  company,  under  this  clause,  to  make  a  railway 
from  the  canal  to  a  colliery  on  their  estate,  called  the  Pen 
Mark  Colliery.  Before  the  time  had  expired  for  the  Bre- 
con  and  Abergavenny  company  to  make  their  election  with 
regard  to  the  proposed  railway,  the  proprietors  of  the 
Selhowy  estate  caused  a  railway  to  be  laid  down  in  the 
same  line  as  that  proposed  to  the  Brecon  and  Abergavenny 
canal  company,  and  crossing  the  railway  of  the  plaintiffs, 
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^«*!  •/ ^^«*»  being  from  one  part  to  another  part  ot  the  Selhowy  estate. 
s,.^^,^,!^     This  was  effected  by  taking  up  one  or  two  plates  of  the 
plaintiffs*  railway  on  each  side^  and  laying  down  others  in 
their  stead,  constructed  in  such  a  way  as  to  answer  the 
double  purpose  of  crossing  and  travelling  along  the  line. 

In  the  month  of  February^  18iS9(a),  the  defendants, 
without  the  knowledge  of  the  plaintiffs,  took  up  a  consi- 
derable part  of  the  plaintiffs'  riufaroad,  and  turned  the 
course  of  it  in  a  different  direction,  to  enable  them,  as  the; 
alleged,  to  work  away  some  minerals  under  the  former 
site.  The  crossing  railroad  ran  over  both  the  old  and 
the  new  line. 

The  plaintiffs,  to  prove  their  ownership,  gave  in  eti- 
dence  a  conveyance  in  1795(6).  the  notices  given  by 
the  owners  of  the  Selhawy  estate  to  the  Brecon  canal  com- 
pany, in  which  the  railway  was  called  the  Railway  of  the 
Monmouthshire  Canal  Company,  and  also  an  admission  of 
their  title  by  the  defendants'  attorney  at  the  time  of  a 
view,  which  was  made  of  the  premises.  The  plaintiffi 
contended,  that  the  railroad  of  the  defendants  was  not, 
as  alleged  in  the  pleas,  constructed  for  the  purpose  of  the 
more  convenient  use  of  their  closes  on  each  side  of  the 
plaintiffs*  railroad,  but  for  an  ulterior  object,  vim.  that  of 
opening  a  communication  with  the  Brecon  canal(c).  In  an- 
swer to  the  case  of  the  defendants,  upon  the  issue  on  the 
16th  plea,  the  plaintiffs  tendered  evidence  of  applications 
made  on  behalf  of  the  defendants,  within  the  last  twenty 
years,  for  leave  to  put  down  railways  across  that  of  the 
plaintiffs.  This  evidence  was  objected  to  by  the  defen- 
dants, on  the  ground  that  the  issue  joined  was  only  wbe- 

(cf)  The  particulars  stated  that  It  appeared  that  the  deed  had  doc 

these  trespasses  were  committed  been  broiled  according  to  the 

ID  April  and  May,  1830.     The  provisions  of  the  local  act 
taking  up  of  the  railroad  was  in         (c)  This  evidence u  particularly 

fact  the  trespass  for  which  the  ac-  noticed  in  the  judgment,  post,  p- 

tion  was  brought.  634. 

(6)  Nothing  turned  upon  this. 
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tber  the  defendants  bad  exercised  tfae  right  without  inter*^  ^'ch.  of  pum, 

1834. 
ruption  for  twenty  years^  and  that  it  was,  therefore,  not 

competent  to  the  plaintiffs  to  give  evidence  to  shew  that 
the  enjoyment  was  only  permissive,  which,  it  was  con- 
tended, ought  to  have  been  made  the  subject  of  a  special 
replication. 

The  defendants  contended,^r«/,  that  the  plaintiffs  must 
be  nonsuited,  on  the  ground  that  they  had  itot  proved  the 
trespass  as  stated  in  the  particulars,  which  confined  the 
trespass  to  tfae  new  road,  to  the  ownership  of  which  there 
was  no  proof  that  the  plaintiffs  were  entitled.  That  all 
that  they  could  claim  on  the  new  road  was  an  easement, 
in  respect  of  which  trespass  could  not  be  maintained,  the 
soil  and  freehold  being  clearly  in  the  parties  named  in  the 
second  plea ;  and  even  with  respect  to  the  old  road,  the 
defendants  contended  that  there  was  no  evidence  to  shew 
that  the  plaintiffs  were  entitled  to  more  than  an  easement. 
Secondly^  with  regard  to  the  issues  upon  the  pleas  involv- 
ing the  question  of  obstruction,  the  defendants  urged,  that 
there  was  no  evidence  to  shew  that  their  merely  crossing 
the  railroad  was  any  obstruction  to  the  occupation  of  it 
by  the  plaintiffii.  Thirdly^  they  produced  a  considerable 
body  of  evidence  to  shew  that  their  railway  was  necessary 
and  useful  for  the  proper  enjoyment  and  occupation  of  the 
property  on  eacb  side  of  the  plaintiffs'  railroad ;  and  that 
it  had  not  been  constructed  with  the  view  suggested  on 
the  part  of  the  plaintiffs,  but  band  fide  for  the  purposes 
above  mentioned. 

The  learned  Judge  refused  to  nonsuit  the  plaintiffs,  on 
the  ground  of  the  variance  between  the  evidence  and  the 
particulars ;  but  gave  the  defendants  liberty  to  move  to 
enter  a  nonsuit  on  that  ground.  He  left  four  questions 
to  the  jury ;  firsU  whether  the  soil  and  freehold  of  the  old 
railroad  was  in  the  plaintiffs;  secondly ^  whether  there 
was  any  general  right  in  the  defendants  to  put  down 
crossings  on  the  plaintiffs'  railroad  where  they  pleased ; 
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Exeh,  of  Pleat,  thirdly,  whether  there  had  been  any  obstruction  of  the 
plaintiffs'  railroad  by  the  defendants ;  and,  lastly,  whether 
what  had  been  done  by  the  defendants  was  what  a  reason- 
able man  would  have  done  for  the  convenient  occupation 
of  the  closes'on  each'side  of  the  plaintiffs'  railroad.  That, 
with  regard  to  the  latter  point,  it  was  for  them  to  say, 
whether  the  iacts  of  the  defendants  were  done  for  the  bond 
fide  occupation  of  the  land;  that  the  defendants  undertook 
to  prove  that  the  crossing  was  made  for  that  purpose,  and 
if  the  jury  doubted  whether  the  land  could  be  conveniently 
occupied  without  it,  they  should  find  upon  those  issues 
for  the  defendants.  (The  learned  Judge  then  commented 
on  the  evidence  given  on  behalf  of  the  defendants  on  this 
point).  He  said,  that  the  plaintiffs,  on  the  contrary,  in- 
sisted that  the  crossings  were  made  for  a  totally  different 
purpose  than  the  convenient  occupation  of  the  closes,  vw. 
for  the  [purpose  of  effecting  a  junction  with  the  Brecon 
canaL  He  then  remarked  upon  the  evidence  for  the 
plaintiffs ;  and  told  the  jury,  that  the  question  was,  whe- 
ther the  railroad  made  by  the  defendants  was  reasonable, 
necessary,  and  proper  for  the  occupation  of  the  doses. 
The  jury  found  for  the  plaintiffs  upon  all  the  points  sub- 
mitted to  them  by  the  learned  Judge. 


Maule  now  moved  for  a  nonsuit,  or  for  a  new  trial 
— The  first  point  for  the  defendant  is,  that  the  plain- 
tiffs ought  to  have  been  nonsuited  on  the  ground  of  a  va- 
riance between  the  declaration,  and  the  particulars,  and 
the  evidence.  The  declaration  states,  that  the  defendants 
broke  and  entered,  on  the  Ist  January,  1830,  and  on 
divers  other  days^and  times,  &c.,  a  close  called  the  Railroad, 
and  another  close  (describing  it)  formerly  used  as  a  rail- 
road. The  particulars  confine  the  trespasses  to  a  dose 
which  is,  or  heretofore  was,  a  railroad,  and  refer  only  to 
one  close.  The  only  close  which  is  a  railroad  is  the  new 
or  substituted  raihroad,  while  all  the  evidence  given  ap- 
plied to  the  old  railroad.     [Alderson,  B. — It  was  admitted 
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that  the  soil  and  freehold  of  the  land  on  which  the  sub 
stituted  railroad  was  constructed  were  the  soil  and  free- 
hold of  ffar/brd  and  the  others;  the  plaintiffs,  therefore, 
were.obliged  to  rest  their  case  upon  the  trespasses  com- 
mitted on  the  old  railroad.]     With  regard  to  the  latter 
trespasses,  there  is  a  material  variance  between  the  parti- 
culars and  the  eyidence  in  the  dates.     The  particulars 
state  those  trespasses  to  have  been  committed  in  April  and 
May^  18S0;  while,  upon  the  evidence,  it  appears  that  they 
were  committed  in  February ^  18S9.     [Lord  Lyndhursi, 
C.  B. — The  words  in  the  particulars,  **  which  is  or  was 
heretofore  a  rail  or  tramroad,*'  shews  that  the  plaintiffs 
did  not  intend  to  confine  the  trespasses  to  the  new  rail- 
road*   The  evidence  was,  that  the  defendants  broke  and 
entered  a  close  which  was  theretofore  a  railroad,  and  that 
trespass  was  within  the  particulars.     Parke,  B. — There 
was  no  doubt  as  to  which  close  the  particulars  applied. 
The  defendants  could  not  be  misled.]    The  next  objection 
is,  that  the  plaintiffs  did  not  prove  their  right  to  the  soil 
and  freehold  of  the  old  railroad.     [Aldersan^  B.,  had  re- 
ported that  he  was  not  dissatisfied  with  the^finding  of  the 
jury  upon  this  point,  and  it  was  not  pressed.]     Another 
objection  is,  that  the  question  with  regard  to  the  obstruc- 
tion of  the  railroad  wasjleft^  to  the  jury,  when,  in  fact,  no 
issue  upon  that  point  was  raised  by  the  pleadings,  except 
upon  the  new  assignment,  on  which  judgment  had  been 
suffered  by  default.     [Alderson,  B. — In  the  third  plea  the 
defendants,  after  justifying  the  trespasses,  and  alleging  no 
unnecessary  damage,  proceed  thus — "  the  use  and  enjoy- 
ment of  the  said  closes  in  which  &c.,  for  the  purposes  of  a 
railway  under  the  said  acts  of  Parliament,  not  being  there- 
by hindered  or  obstructed."    I  directed  the  jury,  upon 
this  part  of  the  case,  to  consider  first,  whether  the  defen- 
dants had  proved  the  first  part  of  the  third  plea,  vix.  whe- 
ther the  acts  done  by  the  defendants  were  for  the  more 
convenient  occupation  of  the  closes;   that,  if  they  found 
they  were  not,  their  verdict  should  be  for  the  plaintiffs. 
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Exch.  of  Pleat,  but  if,  OD  the  contrary,  they  should  be  of  opinion  that  the 
acts  done  were  for  the  more  convenient  occupation  of  the 
closes,  then  they  should  find  whether  or  not  there  had 
been  any  hindrance  or  obstruction  by  the  defendants,  that 
question  only  becoming  material  upon  the  former  question 
being  found  in  favour  of  the  defendants.  The  jury  hav- 
ing found  against  the  defendants  on  the  former  question, 
the  latter  has  become  immaterial.]  The  next  point  is,  that 
the  learned  Judge  admitted  improper  evidence  upon  the 
issue  joined  on  the  sixteenth  plea.  That  usue  is,  that  the 
occupiers  of  the  closes  have  not  of  right  used,  and  been 
accustomed  to  use,  the  rsdlroad  for  twenty  years  without 
interruption,  for  the  convenient  use  and  occupation  of  their 
closes.  The  plaintiffs  traversed  the  mere  enjoyment;  and 
there  was  abundance  of  evidence  on  the  part  of  the  defen- 
dants to  shew  that  enjoyment  for  twenty  years.  But, 
under  this  traverse  of  the  enjoyment  only,  the  plaintiffs 
were  permitted  to  give  evidence  of  a  fact  which  was  not 
in  issue,  vix.  that  the  enjoyment  had  been  with  their  li- 
cence and  permission.  The  licence  and  permission  were 
quite  consistent  with  the  fact  of  the  simple  enjoyment,  and 
ought,  according  to  the  provisions  of  the  statute  £  &  3 
fViU.4fy  c.  71,  s.  5,  to  have  been  specially  replied  (a). 


(a)  By  which  statute  it  is  enact- 
ed, "  that,  in  all  pleadings  wherein 
the  party  claiming  may  now  by 
law  allege  his  right  generally, 
without  averring  the  existence  of 
such  right  from  time  immemorial, 
such  general  allegation  shall  still 
be  deemed  suffident,  and,  if  the 
same  shall  be  denied,  all  and  every 
the  matters  in  this  act  mentioned 
and  provided,  which  shall  be  ap- 
plicable to  the  case,  shall  be  ad- 
missible in  evidence  to  sustain  or 
rebut  such  allegation;  and  that, 
in  all  pleadings  to  actions  of  tres- 


pass, and  in  all  other  pleadings, 
wherein,  before  the  passing  of 
this  act,  it  would  have  been  ne- 
cessary to  allege  the  right  to  have 
existed  from  time  immemorial,  it 
shall  be  sufficient  to  allege  the 
enjoyment  thereof,  as  of  right, 
by  the  occupiers  of  the  tenement 
in  respect  whereof  the  same  is 
claimed,  for  and  during  such  of 
the  periods  mentioned  in  this  act, 
as  may  be  applicable  in  this  case, 
and  without  claiming  in  the  name 
or  right  of  the  owner  of  the  fee, 
as  is  now  usually  done ;  and  if  the 


MICUABLMAS  TERM,  5  WILL.  lY. 


631 


[Parke,  B. — ^The  issue  is,  whether  the  occupiers  of  the  ^*«*- »/  ^'««» 
closes,  (^  righi  and  without  interruption,  have  had  the 
use  and  enjoyment  for  twenty  years,  as  they  insist,  under 
this  issue,  therefore  they  must  shew  an  uninterrupted 
rightful  enjoyment  for  twenty  years.  If  they  had  enjoyed 
it  for  one  week,  and  not  for  the  next,  and  so  on  alter- 
nately, their  plea  would  not  have  been  proved.  In  the 
case  of  Bright  v.  Walker  (a),  lately  decided  in  this  Court, 
it  was  held,  that  the  claimant  must  shew  that  he  has  en- 
joyed the  way  for  the  full  period  of  twenty  years,  and  that 
he  has  done  so  as  of  right  and  without  interruption,  and 
that  such  claim  might  be  answered  by  proof  of  a  licence, 
written  or  parol,  for  a  limited  period,  comprising  the  whole 
or  part  of  the  twenty  years.  In  the  present  case,  the 
permission  asked  for  and  given  shews  that  the  occupiers 
of  the  closes  did  not  enjoy  the  way  **  as  of  right,"  and 
also  that  they  did  not  enjoy  it  uninterruptedly  (i).  Lord 
Lyndhurst,  C.  B. — The  simple  issue  is,  whether  there  has 
been  a  continued  enjoyment  of  the  way  for  twenty  years, 
and  any  evidence  negativing  the  continuance  is  admissible. 
Every  time  that  the  occupiers  asked  for  leave,  they  ad- 
mitted that  the  former  licence  had  expired,  and  that  the 
continuance  of  the  enjoyment  was  broken.]      The  last 


other  party  shall  iotend  to  rely 
onany  proviso,  exception,  incapa- 
city, disability,  contract,  agree- 
ment, or  other  matter  hereinbe- 
fore mentioned,  or  on  any  cause, 
or  matter  of  fact  or  of  law,  not 
iDconsistent  with  the  simple  fact 
of  enjoyment,  the  same  shall  be 
specially  alleged  and  set  forth  in 
answer  to  the  allegation  of  the 
party  cluming,  and  shall  not  be 
received  in  evidence  on  any  gene- 
ral traverse  or  denial  of  such  alle- 
gation." 


(a)  ICr.  M.&R.211. 

\h)  "Therefore,  if  the  way  shall 
appear  to  have  been  enjoyed  by 
the  claimant,  not  openly,  and  in 
the  manner  that  a  person  right- 
fully entitled  would  have  enjoyed 
it,  but  by  stealth,  as  a  trespasser 
would  have  done  if  he  shall  have 
occasionally  asked  the  permission 
of  the  occupier  of  the  land,  no 
title  would  be  acquired,  because 
it  was  not  enjoyed  'as  of  right.'" 
Ante,  p.  219. 
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Exch.  of  PUat,  point  is,  that  the  learned  Judge  misdirected  the  jury,  in 
leaving  it  to  them  to  consider,  whether  the  defendants 
made  the  railroad  band  fide  for  the  convenient  use  and 
occupation  of  their  closes,  on  each  side  of  the  plaintiffs' 
railroad,  or  for  some  ulterior  object  [Alderson,  B. — 
There  was  a  great  body  of  evidence  on  both  sides  with 
regard  to  this  part  of  the  case ;  and  the  way  in  which  I 
left  it  to  the  jury  was  this,  whether  they  believed  that  the 
acts  in  question  were  done  with  the  view  taken  by  the 
witnesses  for  the  plaintiffs,  or  with  that  taken  by  the  wit- 
nesses for  the  defendants — whether  the  acts  were  done 
with  a  view  to  the  proper  and  necessary  use  and  enjoy- 
ment of  the  closes,  or  with  a  view  to  some  ulterior  object, 
not  referable  to  such  use  and  enjoyment.]  It  was  left  to 
the  jury  as  a  question  o{  bona  fides.  [Alderson,  B. — My 
direction  was  intended  to  contrast  the  evidence  on  both 
sides,  so  as  to  enable  the  jury  to  say,  wliether,  upon  the 
whole  of  the  evidence,  it  appeared  that  the  acts  were  done 
for  the  purpose  of  the  occupation  and  enjoyment  of  the 
closes.]  The  question  as  to  any  ulterior  object  which  the 
defendants  might  have  had  in  view  ought  not  to  hare 
been  left  to  the  jury  at  all.  There  was  no  evidence  ^ven 
that  this  was  a  railroad  which  would  serve  any  ulterior 
purpose ;  nor,  if  it  had  appeared  that  the  defendants  had 
some  ulterior  object,  was  that  any  ingredient  in  the  case 
for  the  consideration  of  the  jury!  The  question  was, 
whether  the  circumstances  authorized  the  defendants 
to  make  the  railroad,  not  what  purposes  they  might 
possibly  put  it  to  when  made.  Even  had  they  admitted 
some  ulterior  object,  it  would  not  have  rendered  the  act 
illegal,  if  in  other  respects  they  were  entitled  by  law  to  do 
it ;  in  the  same  manner  as  a  man  may  distrain  for  one 
cause,  and  avow  for  another  (a).    It  is  true,  that  the  case 

(a)  Butler  SfTkLker*»  coie,  3  Rep.      454 ;  Anon.  Godb.  110  ;  Crowther 
26,  a ;  Fitz.  Ab.  Avowry,  pi.  232;      v.  Ramsbotiom,  7  T.  R.  664. 
Groenveltv.  Furwelif  1  Ld.  Raym. 
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of  Lucas  V.  Nockells  (a)  may  be  cited  as  an.  authority  Exeh,rfPUas, 

against  the  objection  now  contended  for ;  but  one  of  the 

learned  Judges  (i)  dissented  from  the  judgment.     [Lord 

Lyndhursii  C.  B. — The  real  question  is,  did  the  defendants 

require  this  railroad  for  the  proper  occupation  of  their 

close  ?  if  they  did^  any  ulterior  object  was  immaterial ;  but 

it  was  not  immaterial  to  shew  an  ulterior  object,  with  the 

view  of  proving,  that  in  fact  the  defendants  did  not  require 

the  road  for  the  occupation  of  their  closes,  but  that  that 

was  merely  done  colourably,  for  the  purpose  of  effecting 

an  ulterior  object.     Parker  B. — Suppose  the  defendants 

had  said  in  words,  "We  do  not  require  the  railroad  for  the 

convenient  occupation  of  our  closes;*'  would  not  that  have 

been  admissible  evidence  upon  this  issue ;  and  how  does 

it  differ  from  giving  their  conduct  in  evidence,  which 

amounts  in  fact  to  a  declaration  ?     Lord  Lyndhurstj  C.  B. 

— We  will  consider  whether  there  ought  to  be  a  rule  on 

this  point.] 


The  judgment  of  the  Court  was  delivered  on  a  subse- 
quent day  by — 

Parke,  B. — In  this  case  the  Court,  after  giving  their 
opinion  on  the  other  grounds  of  the  motion  for  a  new  trial, 
took  time  to  consider  one  of  the  points  suggested  by  Mr. 
Maule^  vix.  that  the  learned  Judge,  in  summing  up  to  the 
jury,  directed  them  to  consider  whether  the  defendants 
band^fide  intended  the  two  tramroads,  which  crossed  the 
railway  of  the  plaintiffs,  (and  which  formed  the  subject  of 
the  trespass  complained  of),  for  the  convenient  and  bene- 
ficial occupation  of  their  lands  inter  se,  or  whether  their 


(a)  10  Biugh.  157.  and  Fmelly.    See  Governors  of 

(b)  Mr.  Baron    Parke,     The      Bristol  Poor  y.  Wait,  1  Ad.  &  Ell. 
same  case  is  reported  in  Clarke      264  ;  3  Nev.  &  M.  359,  S  C. 
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BMek,tfPUa9,  sole  object  in  making  them  was  to  carry  into  effect  another 
and  different  plan,  totally  unconnected  with  such  occupa- 
tion ;  and  we  think  that  in  so  doing  he  was  right,  and  that 
there  ought  not  to  be  a  new  trial  on  this  ground.  The 
issue  for  the  jury  was^  in  substance,  whether  the  defeo- 
dants'  closes  could  not  be  conveniently  occupied  without 
makmg  a  tramroad  across  the  plaintiffs'  railway ;  and 
whether  it  was  reasonable  and  proper  for  the  defendants 
so  to  do,  for  the  purpose  of  carrying  the  minerals  across 
from  the  one  close  to  the  other.  On  the  part  of  the  plain- 
tiffs, Mr.  Mushett  and  Mr.  Bevan^  as  witnesses,  were  called, 
men  well  acquainted  with  the  management  of  such  con- 
cerns, who  stated  that  it  was  by  no  means  necessary,  or 
even  advantageous  for  the  defendants,  so  to  conduct  their 
works.  In  addition  to  this  evidence,  the  plaintiffs  adduced 
the  testimony  of  a  surveyor,  Mr.  Datis^  who  deposed  to 
the  fact,  that,  in  1825,  he  had  made  a  survey  for  the  de- 
fendants, for  the  purpose  suggested  by  the  plaintiffs  as 
the  real  and  sole  purpose  of  the  defendants ;  and  that  the 
point  where  the  then  projected  tramroad  crossed  the 
plaintiffs'  railway  very  nearly,  if  not  exactly,  coincided 
with  that  subsequently  adopted  by  them  in  1830,  for  the 
alleged  purpose  of  the  convenient  occupation  of  their 
lands.  He  also  stated,  that  negotiations,  connected  with 
the  same  ulterior  object,  were  even  yet  going  on,  on  the 
part  of  the  defendants.  There  was  evidence  also,  that 
the  tramroad  in  question  was  of  larger  dimensions  than 
could  properly  be  required  for  the  mere  occupation  of  the 
lands  inter  9e;  and  that  in  another  part  of  the  works, 
whence  much  larger  quantities  of  materials  were  derived, 
and  larger  masses  of  rubbish  deposited,  but  which  was 
unconnected  with  the  ulterior  object,  a  plan  nearly  agree- 
ing with  that  suggested  by  Messrs.  Mushett  %  Bevan  had 
been  actually  adopted  by  the  defendants  themselves.  It 
is  undoubtedly  true,  that,  in  answer  to  this,  a  large  and 
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important  body  of  evidence  was  laid  before  the  jury  by  ^^\^J^^^^* 
the  counsel  for  the  defendants.  The  two  men^  by  whom 
the  tramroads  were  laid  out  and  made,  negatived  any  in- 
tention of  carrying  into  effect  the  supposed  ulterior  object 
of  the  defendants,  or  any  orders  from  the  defendants  to 
that  effect;  and  many  ironmasters  of  high  respectability 
and  great  experience  also  testiBed,  that,  in  the  management 
of  the  defendants'  estate,  they  should  have  adopted  for 
its  convenient  occupation  alone,  the  very  plan  carried  into 
effect  by  the  defendants.  Upon  this  issue  the  bond  fide 
intention  of  the  defendants  seems  to  us  admissible  for  the 
consideration  of  the  jury.  We  think  that  it  tends  to  shew 
that  the  making  a  tramroad  across  the  plaintiffs'  railway 
was  not,  in  the  opinion  of  the  defendants  themselves,  ne- 
cessary or  convenient  for  the  occupation  of  their  closes  ; 
for  it  shews  that  their  sole  object  was  different  from  that 
stated  by  them  in  their  pleas.  The  circumstances  referred 
to,  as  demonstrative  of  their  real  intention,  may  be  con- 
sidered as  equivalent  to  a  declaration  by  the  defendants, 
that,  in  making  the  tramroad,  their  sole  purpose  was  to 
go  to  the  TreviU  Quarry  and  the  Brecon  Canal,  and  that 
they  did  not  really  want  such  tramroads  for  the  conve- 
nient occupation  of  their  lands  at  all.  Now  such  a  de- 
claration would  undoubtedly  have  been  evidence  on  this 
issue  against  the  defendants;  and,  under  the  circum- 
stances of  the  conflict  of  evidence  in  this  case^  we  think 
this  a  circumstance  which  might  properly  weigh  with  the 
jury  when  they  deliberated  on  their  verdict.  We  are  also 
of  opinion,  that,  as  the  facts  from  which  such  intention 
was  sought  to  be  inferred  were  opened  by  the  counsel  for 
the  plaintiffs  and  relied  on,  and  afterwards  adduced  in 
evidence  without  any  objection  to  their  admbsibility  on 
the  part  of  the  counsel  for  the  defendants,  and,  as  their 
counsel  made  observations  on  that  evidence  in  opening 
their  case  to  the  jury,  and  called  witnesses  to  explain  and 
contradict  it,  it  does  not  lie  in  the  mouth  of  either  of 
the  parties  now  to  object  to  the  effect  of  that  evidence 
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^'^^1  %f^*"*  being  commented  on  by  the  learned  Judge,  and  considered 
by  the  jury.     We  think,  therefore,  that  there  should  be 


Monmouth     no  rule  in  this  case. 
Canal  Co. 

0. 

Harfokd. 


Rule  refused. 


i 


Gladwell  v.   William   Blake,    Thomas  Augustus 
SwAYSLAND,  and  Henry  Solomon. 

The  gtat  5  Geo*  -^  RESPASS  and  false  imprisonment. — The  declaration 
wi*ori«ingMn.  «^^^»  ^•^a*  ^^^  defendants,  on  the  10th  of  December, 
8Ubiea  toexe-     18S3,  with  forcc  and  arms  &c.,  assaulted  the  plaintiff,  to 

cute  any  war-  ...  ^  --.  ,„  i      .  •  -  a 

rant  of  any  jua-  Wit,  in  the  county  of  MtdcUesex,  and  with  great  force,  &&, 
any  parishfftc?,  P^Ued  and  dragged  him  about,  and  forced  and  compelled 
•ituatc  whWn      him  to  go  from  and  out  of  a  certain  church,  situate  in  the 

Che  jarisdiction  ^  ,  ' 

for  which  the  county  aforesaid,  into  the  public  street  there,  and  forced 
actedtngrantiDg  A°^  Compelled  him  to  go  in  and  along  divers  public  streets 

ih* ''hnotV  *^  ^  certain  police-office,  situate  in  the  county  aforesaid, 

rectedtothem  and  then  and  there  detained  and  imprisoned  him,  and 

notwithstanding  kept  and  detained  him  in  prison  without  any  reasonable 

in%udb iuch*  ^^  probable  cause  whatsoever.    The  defendants  pleaded, 

warrant  ihaii  j^f.^^  ^ot  guilty.     Secondly,  that,  before  and  at  the  time 

ihaiinotbethe  of  the  making  of  the  warrant  as  thereinafter  mentioned, 

he  ihaii^bTcon-  ^^  ^be  sessions  of  oyer  and  terminer  of  our  lord  the  King, 

l**"%o'^^"*  holden  in  and  for  the  county  of  Middlesex,  at  the  Sessions 

ranta  issued  by  House  for  the  Said  county,  on  the  Snd  of  September ,  18S3, 

the  Court  of  the  plaintiff  was  and  then  stood  indicted  for  wilful  and 

^'rf  c^7ntd  ^""^^V^  peijury.  in  his  examination  as  a  witness  before  the 

to  warranu  is-  Right  Honourable  John  Singleton,  Lord  Lyndhurst,  Chief 

of  the  peace,  Baron  of  his  Majesty's  Court  of  Exchequer ,  in  a  certain 

jurildk^n"  ^  cause,  wherein  Sarah  Bloomfield  was  plaintiff,  and  the 

<''';y\  said  William  Blake,  Emanuel  Cohen,  the  said  Thomas  Ju- 

w  nere  a 

bench  warrant,   gustus  Swaysland,  and  the  said  Henry  Solomon  were  de- 
issued  by  a 
Judge  of  the 

Court  oiKku*s  B€neh,  was  executed  by  a  constable  to  whom  it  was  not  directed,  out  of  Us  own 

4*  *i  an  action  of  trespass  against  the  constable,  that  the  plaintiff  was  not  bound  lo 

Knd  copy  of  the  warrant,  under  the  24  Geo,  2,  c.  44,    s.  6. 
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fendants,  to  which  indictment  the  plaintiff  had  not  then  ap-  ^ck.  of  Pleas, 
peared  or  pleaded  ;  and  it  had  been  then  and  there  ordered  '  -^ 

by  the  said  Court,  that  the  plaintiff  should  enter  into  recog-  Glaowell 
nizance  in  SOOL,  with  two  sureties  in  1002.  each,  and  that  Blakb. 
forty-eight  hours'  notice  of  bail  should  be  given  to  Mr. 
^yer^of  No.SO,  Broad  Street  BuiUinge,  London,  solicitor 
for  the  prosecution,  before  the  same  should  be  taken.  And 
the  defendants,  in  fact,  further  say,  that  before  the  said 
time,  when  &c.,  to  wit,  on  the  10th  of  September,  I8SS, 
the  premises  aforesaid  having  been  certified  to  the  Ho- 
nourable Sir  John  Patteson^  Knt.,  one  of  his  Majesty's 
justices  of  the  Court  of  our  lord  the  King,  before  the  King 
himself,  by  the  clerk  of  the  said  session  for  the  said  city, 
the  said  Sir  John  Patteson,  so  being  such  justice,  duly 
made  and  issued  his  certain  warrant,  under  his  hand  and 
seal,  bearing  date  the  day  and  year  last  aforesaid,  directed 
to  l^omas  Gibbons,  gentleman,  tipstaff,  or  any  other  tip- 
staff of  his  Majesty's  Court  otKing^e  Bench,  and  to  all  chief 
and  petty  constables,  headboroughs,  tithing-inen,  and  all 
others  whom  the  said  warrant  might  concern;  and  thereby 
willed  and  required,  and  in  his  Majesty's  name  strictly 
charged  and  commanded  them,  and  every  of  them,  on 
«ght  thereof,  to  apprehend  and  take  the  body  of  the  plain* 
tiff  and  bring  him  before  the  said  Sir  John  Patteson,  or 
one  other  of  the  Judges  of  the  said  Court  of  King^s  Bench, 
if  taken  in  or  near  the  cities  of  London  or  Westminster,  if 
elsewhere,  before  some  justice  of  the  peace  near  to  the 
place  where  he  should  be  therewith  taken,  to  the  end  that 
the  plaintiff  might  become  bound,  and  also  find  suflScient 
sureties  for  his  personal  appearance  at  the  next  session  of 
the  peace  of  our  lord  the  King,  to  be  holden  in  and  for  the 
county  of  Middlesex,  to  answer  to  the  said  indictment  ac- 
cording to  the  due  course  of  the  said  Court,  and  to  be  fur- 
ther dealt  with  according  to  law;  and  the  defendants  fur- 
ther say,  that  afterwards,  and  before  the  said  time  when 
&c.,  to  wit,  on  the  day  and  year  last  aforesaid,  in  the 
county  aforesaid,  the  said  warrant  was  delivered  to  the 
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EjteK  of  PUas,  said  Henry  Solomon,  who  then,  and  from  thence,  and  until 
18i34  .      . 

*   ^     and  at  the  said  time  when  &c.y  was  a  constable  and  peaee- 

Olauwbll     oflScer  in  and  for  the  county  of  Sussex^  in  due  form  of 
Blakk,       ^^^  ^^  ^  executed ;  by  virtue  of  which  said  warrant  he, 
the  said  Henry  Solomon,  so  being  such  constable  and 
peace-oflScer  as  aforesaid,  and  the  said  William  Blaket 
and  Thomas  Augustus  Swaysland,  in  bis  aid  and  assist- 
ance, and  by  his  command,  afterwards,  to  wit,  at  the  said 
time  when  &c.,  that  is  to  say,  on  the  day  and  year  last 
aforesaid,  gently  laid  their  hands  on   the  plaintiflP,  in 
order  to  apprehend  and  take,  and  did  then  and  there 
apprehend  and  take   the  plaintiff  into  the  custody  of 
the  said  Henry  Solomon,  until  the  plaintiff  afterwards, 
and  as  soon  as  conveniently  could  be,  was  carried  and 
taken  to  and  before  the  said  Sir  John  Paiieson,  for  the 
purposes  aforesaid,  in  and  by  the  said  warrant  specified; 
and  under  and  by  virtue  of  the  same,  and  on  the  oeeasion 
aforesaid,  the  plaintiff  was  necessarily  and  unavoidably 
forced  and  compelled  by  the  defendants  to  go  from  and 
out  of  the  said  church  into  the  said  public  street  there,  and 
was  also  forced  and  compelled  by  them,  the  defendants, 
to  go  in  and  along  the  said  public  street  to  the  said  police- 
office,  and  was  also  necessarily  and  unavoidably  irapri* 
soned,  and  kept  and  detained  for  the  said  space  of  time  in 
the  said  declaration  mentioned,  which  are  the  said  sop- 
posed  trespasses  in  the  said  declaration  mentioned,  and 
whereof  the  plaintiff  hath  complained  against  them. 

To  this  plea,  the  plaintiff  (after  protesting  that  he 
did  not  stand  indicted  for  perjury,  and  that  it  had  not 
been  ordered  by  the  court  of  session  that  the  plaintiff 
should  enter  into  recognizances,  the  warrant  of  Mr.  Jus- 
tice Paiteson,  and  that  the  other  defendants  acted  in  aid 
of  the  defendant  Solomon,)  replied,  that  the  defendants  of 
their  own  wrong,  and  without  the  residue  of  the  cause 
in  the  second  plea  alleged,  committed  the  trespasses  in 
the  declaration  mentioned. 
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At  the  trial,  before  Lord  Lyndhursi,  C.  »•,  at  the  Sit-  ^''^^^^^^ 
tings  at  fVestmifuier,  after  last  Trimiy  Term,  the  facts 
alleged  in  the  second  plea  were  proved,  and  it  was  also 
proved  that  the  defendant  Sohmon  was  chief  constable 
of  Brighton^  in  Sussexm  Ball^  for  the  defendants,  ob- 
jected that  the  plaintiff  ought  to  be  nonsuited,  on  the 
ground  that  there  was  no  proof  of  a  demand  of  a  copy 
and  perusal  of  the  warrant  made  by  the  plaintiff  upon 
the  defendant  Solomon,  according  to  the  S4  Geo.  2,  c. 
44,  s.  6,  or  that  the  verdict  should  be  entered  for  the 
defendants  under  the  stat*  5  Geo.  4,  c.  18.  Lord  Lynd- 
kwrstf  C.  B.,  overruled  the  objection,  saying,  that  he 
thought  those  statutes  did  not  apply  to  the  present  de- 
fendants, and  accordingly  directed  the  jury  to  find  a  ver- 
dict for  the  plaintiff,  which  they  accordingly  did  to  the 
amount  of  40««  /  his  Lordship,  however,  gave  the  defen- 
dants leave  to  move  to  enter  a  verdict  for  them. 

FoUett  having  on  a  former  day  in  this  term  obtained  a 
rule  accordingly — 

BampaSf  Serj  t. ,  now  shewed  cause. — First,  the  defendants 

are  not  protected  by  the  statute  24  Geo.  2,  c.44,  s.6,  as  this 

case  does  not  come  within  the  provisions  of  that  statute, 

because  that  statute  applies  only  to  a  warrant  under  the 

hands  of  a  justice  of  the  peace,  and  does  not  apply  to  a 

bench  warrant.     The  words  in  that  statute  are,  that  "  no 

action  shall  be  brought  against  any  constable,headborough, 

or  other  oflScer,  or  against  any  person  or  persons  acting  by 

his  order  and  in  his  aid,  for  any  thing  done  in  obedience 

to  any  warrant  under  the  hand  or  seal  of  any  justice  of  the 

peace,  unless  demand  shall  have  been*made  of  the  perusal 

and  copy  of  such  warrant."    That  statute,  therefore,  ap- 

pfies  only  to  a  warrant  issued  by  a  justice  of  the  peace. 

[The  Court  then  desired  him  to  consider  the  question  as 

to  the  5  Geo.  4,  c.  18,  s.  6.]    Secondly,  the  defendants 
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Exeh.  of  Pleat,  are  Hot  protected  by  the  statute  5  Geo.  4,  c.  18,  8.6,  as 
that  statute  has  only  reference  to  the  term  '^justice  of  the 
peace,**  mentioned  in  the  former  statute,  and  did  not  au- 
thorize the  defendant  Solomon,  who  was  a  constable  of 
Sussex f  in  executing  this  warrant  in  the  county  of  Middle- 
sex, and  out  of  his  own  district.     That  act  is  intituled 
"  An  Act  for  the  more  effectual  recovery  of  penalties  be- 
fore justices  and  magistrates,  on  conviction  of  offenders, 
and  for  facilitating  the  execution  of  warrants  by  consta- 
bles;'* and  it  was  passed  in  consequence  of  the  decision  in 
Rex  V.  fVeir  (a),  where  a  magistrate's  warrant  was  direct- 
ed  '*  to  A.  B.i  to  the  constables  of  FF.,  and  to  all  other 
his  Majesty's  oflScers;"  and  it  was  held  that  the  constables 
of  W.^  the  names  not  being  inserted  in  the  warrant,  could 
not  execute  it  out  of  the  district  of  W.    The  sixth  section 
of  the  5  Geo.  4,  c.  1 8,  begins  by  reciting — **  And  where- 
as   warrants    addressed    to    constables,    headboroughs, 
tithingmen,  borsholders,  or  other  peace  oflScers  of  parishes, 
townships,  hamlets,  or  places,  in  their  characters  of  and 
as  constables,  headboroughs,  tithingmen,  borisholders,  or 
other  peace  officers  of  such  respective  parishes,  townships, 
hamlets,  or  places,  cannot  be  lawfully  executed  by  them 
out  of  the  precincts  thereof  respectively,  whereby  means 
are  afforded  to  criminals  and  others  of  escaping  from  jus- 
tice ;*'  and  for  remedy  thereof  it  enacts,  **  that  it  shall  and 
may  be  lawful  to  and  for  each  and  every  constable,  and  to 
and  for  each  and  every  headborough,  tithingman,  borft- 
holder,  or  other  peace  officer,  for  every  parish,  township, 
hamlet,  or  place,  to  execute  any  warrant  or  warrants  of 
any  justice  or  justices,  magistrate  or  magistrates,  wiikim 
any  parish,  toumship,  hamlet,  or  place,  situate,  lying,  or 
being  uAthin  thai  jurisdiction  for  which  such  justice  or 
justices,  magistrate  or  magistrates,  shaU  have  acted  when 
granting  such  warrant  or  warrant,  or  when  backing  or  in* 
dorsing  any  such  warrant  or  warrants,  in  such  and  the 
like  manner  as  if  such  warrant  or  warrants  had  been  ad- 
(a)  1  B.  &  Cress.  288 ;  S.  C.  2  D.  &  R.  444. 
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dressed  to  such  constable,  headborough,  tithingtnaiiy  bors*  &«^  <f  Ptea», 
holder*  or  other  peace  oflScer  specially  by  his  name  or 
names,  and  notwithstanding,  the  parish,  township,  ham- 
let, or  place  in  which  such  warrant  or  warrants  shall  be 
executed  shall  not  be  the  parish,  township,  hamlet,  or  place 
for  which  he  shall  be  constable,  headborough,  tithingman, 
or  borsholder,  or  other  peace  officer,  provided  that  the 
same  be  within  the  jurisdiction  of  the  justice  or  justices, 
magistrate  or  magistrates  so  granting  such  warrant  or  war- 
rants, or  within  the  jurisdiction  of  the  justice  or  justices, 
magistrate  or  magistrates  by  whom  any  such  warrant  or 
warrants  shall  be  backed  or  indorsed."  That  statute, 
therefore,  gives  authority  to  any  constable  to  whom  a  war- 
rant is  directed  to  execute  it  out  of  his  district;  but  that  is 
confined  to  warrants  issued  by  justices  of  the  peace,  and 
does  not  apply  to  bench  warrants,  issued  by  a  Judge  of 
the  Court  of  King^e  Bench.  The  statute  was  merely  in- 
tended to  remedy  the  evil  which  the  decision  in  Rex  v. 
Weir  had  pointed  out,  and  that  decision  was  upon  a  war- 
rant issued  by  justices  of  the  peace.  The  words  in  the  act, 
to  execute  any  warrant  ''  of  any  justice  or  of  any  magis- 
trate,  mfiiUn  any  parish,  &c.,  situate,  lying, or  being  within 
that  jurisdiction  for  which  such  justice,&c.,shall  have  acted," 
cannot  have  reference  to  the  magistrate  who  granted  this 
warrant,  because  he  had  a  general  jurisdiction,  and  is  not 
a  magistrate  '*  for  any  parish  ;'*  and  this  statute  was  clearly 
meant  to  remedy  an  evil  which  applied  to  persons  having 
a  limited  jurisdiction  only,  and  not  to  a  Judge  of  the  Court 
of  King's  Bench,  who  has  a  general  jurisdiction.  A 
Judge  of  the  Court  of  King^s  Bench  does  not  back  or  in- 
dorse warrants ;  and  the  term  *^  magistrate"  in  the  act,  it 
is  manifest,  is  used  synonymously  with  justice  of  the 
peace,  and  does  not  apply  to  a  Judge  of  that  Court. 
There  is  a  wide  distinction  between  a  Judge  of  a  Court, 
acting  judicially  in  granting  a  bench  warrant,  and  a  justice 

VOL.  1.  u  u  c.  M.  R. 
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Exch.  of  Pleat,  of  the  peace,  as  the  former  is  totally  free  from  responsibi- 
lity. A  chairman  of  a  Court  of  Quarter  Sessions,  in 
granting  a  warrant,  acts  in  a  diflPerent  capacity  from  that 
of  justice  of  the  peace ;  but  even  if  not,  this  is  a  much 
stronger  case.  It  is  submitted  that  the  learned  Judge,  in 
granting  this  warrant,  acted  as  a  Judge  of  the  Court  of 
King's  Benchi  as  the  warrant  requires  tbe  plaintiff  to  be 
brought  before  some  Judge  of  that  Court,  if  taken  within 
'London  or  Middlesex  ^  but,  if  else  where,  before  a  justice  of 
the  peace.  The  Judges  possess  the  authority  of  conserva- 
tors of  the  peace,  as  subservient  to  their  oflSce  of  Judge. 
If  Judges  were  justices  of  the  peace,  they  would  be  called 
upon  to  act  as  such ;  but  that  has  never  been  done. 
Mr.  Justice  Paiteson,  in  granting  this  warrant,  did  not 
exercise  his  authority  as  a  justice  of  the  peace,  but  as  a 
Judge  of  the  Court  of  King^s  Bench.  The  term  ''justice 
of  the  peace"  has  a  distinct  meaning  in  the  statute;  and 
this  act  is  intituled  ''An  act  for  the  more  effectual  recovery 
of  penalties  before  justices  and  magistrates  on  conviction 
of  offenders,"  and  the  Court  will  not  extend  the  mean- 
ing of  the  words  to  include  a  person  having  a  higher 
jurisdiction.  If  a  verdict  were  entered  for  the  defendants 
on  this  plea,  it  would  be  no  answer  to  the  action,  and 
the  plaintiff  would  still  be  entitled  to  judgment  non  ob- 
stante veredicto, 

Follett  in  support  of  the  plea. — The  plea  states  that  an 
indictment  had  been  found  against  the  plaintiff*  for  per- 
jury ;  and  it  is  submitted,  that  over  such  an  offence  any 
justice  of  the  peace  would  have  had  jurisdiction  to  issue  a 
warrant  to  hold  a  party  to  bail,  and  that  in  this  instance 
the  learned  Judge  acted  in  that  capacity.  A  distinction 
has  been  attempted  to  be  drawn  between  conservators  of 
the  peace  and  justices  of  the  peace,  but  no  such  distinc- 
tion exists.    The  Judges  of  the  Court  of  King's  Bench 
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have  a  general  common  law  authority,  as  justices  of  the  ^^k.  of  Pleas, 
peace,  and  may  exercise  that  authority  throughout  Eng- 
land.    The  words  of  this  act  are  not  only  "justice  of  the 
peace,"  but  any  **  magistrate,'*  and  that  will  apply  to  a 
Judge  of  the  Court  of  King's  Bench.     The  legislature 
have  used  words  ample  enough  to  embrace  every  magis- 
trate, and  the  Court  will  not  confine  it  by  construction  to 
magistrates  having  a  limited  jurisdiction  only.     There  is 
nothing  in  the  act  to  confine  it  to  justices  of  the  peace; 
and  a  warrant  issued  by  a  Judge  would  be  equally  within 
the  mischief  intended  to  be  remedied  by  it.     [Aldersont 
B. — This  is  not  the  same   as  if  the  warrant  had  been 
directed  to  the  constable  by  name.   If  it  had,  there  would 
have  been  no  doubt  as  to  the  constable's  jurisdiction.  Rex 
V.  Weir  decided  that.]     In  Gimbert  v.  Cayney  (a),  it  was 
held,  that  this  statute  put  warrants,  addressed  to  peace 
officers  in  their  qfficicd  character ^  on  the  same  footing  on 
which  warrants  addressed  to  them  by  name  stood  pre- 
viously.   Here  the  warrant  was  directed  to  aU  constables; 
and  the  defendant  Solomon  being  a  constable  has  exe- 
cuted it  in  the  county  of  Middlesex^  which  it  is  submitted 
he  was  authorized  in  doing.     It  is  true  that  the  statute 
applies  to  cases  where  a  warrant  may  be  indorsed  or 
backed,  but  it  also  applies  to  cases  where  it  is  not  neces- 
sary to  indorse  them.     Secondly,  it  is  not  open  to  the 
plaintiff  to  move  to  enter  up  judgment  non  obstante  verc' 
dicto.     This  being  a  transitory  action,  the  plaintiff  ought 
to  have  replied  that  the  defendant  Solomon  was  not  a 
constable  of  the  county  of  Middlesex,  and  that  the  war-  | 

rant  was  executed  there.     For  any  thing  that  appears  on  j 

the  record,  the  arrest  may  have  taken  place  in  the  county  j 

o{  Sussex,  as  London  or  Middlesex  may  mean  elsewhere  ! 

in  a  transitory  action.     If  the  plaintiff  had  meant  to  take  I 


(a)  1  M'Clcl.  &  Y.  469. 
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^^\^'^'  this  point,  it  is  submitted  that  he  should  have  replied 
V  ^  '  /  accordingly.  [Parke,  B. — ^The  defendant  Sohmon  ought 
Gladwbll  to  have  averred  that  he  was  acting  within  his  jurisdiction ; 
Blakb.  his  plea  is  defective  in  not  doing  so.]  Thirdly,  the  stat. 
£4  Geo.  2  applies  to  the  present  case.  The  constable 
was  bound  to  execute  the  warrant,  deHvered  to  hinr  for 
that  purpose,  within  the  jurisdiction  of  the  Judge  who 
granted  the  warrant;  and  he  had  a  general  jurisdiction, 
not  confined  to  the  county  of  Sussex,  but  extending  to  the 
county  in  which  the  warrant  was  executed.  If  a  Judge 
of  the  Court  of  King's  Bench  acted  beyond  his  author!^ 
in  granting  a  warrant,  an  action  would  lie.  If  he  granted 
a  warrant  improperly,  the  constable  who  executed  it  would 
be  entitled  to  the  same  protection  as  if  it  had  been  granted 
by  any  other  justice  of  the  peace.  Neither  in  one  statute 
nor  the  other  is  there  any  thing  to  confine  it  to  a  warrant 
granted  by  a  justice  of  the  peace. 

Lord  Lyndhurst,  C.  B.-^On  looking  at  the  act  of 
Parliament,  and  considering  the  different  clauses  con- 
tained in  it,  I  am  of  opinion,  that  the  legislature  never  in- 
tended to  apply  it  to  the  judges  of  the  superior  Courts, 
but  to  persons  only  having  the  limited  jurisdictions  which 
are  there  expressed.  I  am  of  opinion,  therefore,  that 
there  must  be  judgment  for  the  plaintiff  nam  obstamie 
veredicto,  for  no  demand  of  a  perusal  and  copy  of  the 
warrant  was  necessary. 

Parke,  B. — I  concur  in  the  opinion  which  has  been  de- 
livered by  the  Lord  Chief  Baron.  Looking  to  the  set  of 
Parliament,  I  consider  that  it  was  only  intended  to  apply 
to  justices  of  the  peace  with  limited  jurisdiction.  If  the 
legislature  had  intended  to  include  the  Judges  of  the  Court  of 
King^s  Bench,  they  would  have  mentioned  them  expressly. 
The  act  does  not  extend  the  constable's  authority  beyond 
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what  be  had  power  to  do  by  a  bench  warrant  before  it  Btek.  of  PUat, 

pasted.     Then  Rex  v.  Weir  shews  that  the  constable  is 

confined  to  his  own  district  in  executing  a  warrant.    The 

plea  must  be  found   for  the  defendantSi  because  it  is 

proved  ;  but  it  is  bad  in  substance,  as  it  does  not  a?er  that 

the  constable  acted  within  his  jurisdiction,  and  therefore 

the  plaintiff  is  entitled  to  judgment  nan  obstante  veredicto. 

A  demand  of  a  copy  of  the  warrant  is  only  necessary 

where  the  constable  acts  within  his  jurisdiction  in  obedi* 

ence  to  the  warrant,  which  he  did  not  do  in  the  present 

case. 

AiiDEBSON,  B.,  and  Gurnby,  B.,  concurred — 

Verdict  to  be  entered  for  the  plaintiff  on  the 
general  issue,  and  for  the  defendants  on 
the  special  plea,  and  then  judgment  for  the 
plaintiff  thereon  non  obstante  veredicto. 


Dixon  v.  Lee. 

.Alexander  had  obtained  a  rule  nt^t  for  an  attach-  The  wife  of  a 
ment  against  Anne  Dixon,  for  not  attending  as  a  witness  J^ty^iJJiiei'^m 
on  the  trial  of  this  cause  at  the  last  Lancaster  assizes.         Lancaster,  was 

■ubpcenaed  to 
give  her  evi- 

CressweU  shewed  cause,  and  objected  that  it  did  not  ^i^Oktn^Md 
appear  on  the  affidavit,  upon  which  the  rule  was  obtained,  ^f*  ^'  ^^ 
that  the  witness  had  been  called  upon  her  subpoena.    In  expenaes.   she 

did  not  make 
any  objection 
to  the  amount,  at  being  insaffldent.  On  ihewing  canee  againtt  a  rale  Ibr  an  attachment  againtt 
her,  it  appeared  that  the  had  an  in£uit  in  bad  health  at  the  breast ;  and  that  the  inside  fare  of  the 
cfwcb  from  Liverpool  (the  road  through  which  town  was  the  most  convenient  route  to  Lancatier 
from  the  pUoe  where  she  resided)  was  \L\».  The  Court  thought  that  she  might  reasonably  re- 
qoirc  an  indde  place,  and  that  the  money  was  insufficient,  and  they  refused  to  make  the  rule  ab-> 
solute  for  an  attachment  against  her.  Semble,  that  the  affidavit  for  an  attachment  for  not  appear- 
ing as  a  witness,  in  pursuance  of  a  tubpcena,  need  not  shew  that  the  witness  was  called  in  Court 
on  the  subpeena,  especially  if  the  witness  never  did  attend  the  assizes. 
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^'^iT''"'  -Miifco/wv. /Jay  (a),  it  was  held  that  the  affidavit,  upoit 
which  the  rule  for  an  attachment  is  moved,  must  distinctly 
state  that  the  witness  was  called  upon  his  subpcena.  There 
the  crier  had  indorsed  upon  the  tubpcsna  that  he  bad  called 
the  witness;  but  the  Court  held  such  indorsement  not 
sufficient,  and  that  the  fact  must  appear  on  the  affidavit 
IParke,  B. — Since  the  case  of  Barrow  v.  Humphries  (6), 
that  case  cannot  be  quoted  as  an  authority.  Gurney,  B«, 
referred  to  Mullet  v.  Hunt  (c).  Aldersan,  B.  —  There 
might  be  this  distinction  between  Malcolm  v.  Ray  and 
the  present  case.  In  Malcolm  v.  Ray  the  witness  had 
been  in  Court,  and  therefore  the  Court  migbt  have 
thought  it  necessary  to  call  upon  him  when  he  was  wanted. 
Here  the  witness  never  went  to  the  assize  town.  There 
may  be  a  distinction  between  the  case  of  a  witness  who 
does  attend,  and  a  witness  who  does  not  attend,  in  pur- 
suance of  the  subposna.  In  the  one  case  it  might  be  of 
use  to  call  him;  in  the  other,  there  can  be  no  object  in 
doing  80.] 

CressweU  then  stated,  that,  seeing  the  impression  of  the 
Court,  he  would  not  press  that  objection ;  but  he  sub- 
mitted, upon  the  affidavits  which  he  produced,  that  the 
present  was  not  a  case  in  which  the  Court,  in  the  exercise 
of  their  discretion^  would  make  the  rule  for  an  attachment 
absolute.  It  appeared  that  the  witness  was  the  wife  of  a 
publican,  living  at  Rainhill,  about  sixty  miles  from  Lam- 
caster  and  eleven  miles  from  Liverpool;  that  the  road 
which  she  would  have  taken  as  most  eligible  would  be  by 
going  round  by  Liverpool,  from  whence  to  Lancaster  the 
inside  fare  in  a  coach  was  1/.  1«. ;  that  she  would  have  had 
to  remain  at  Lancaster  three  days,  and  that  she  had  an 
infant  at  the  breast,  which  infant  was  in  a  bad  state  of 
health,  and  it  appeared  that  the  money  lefl  with  her  was 

(a)  3  Moore,  222.    See  same         (6)  3  B.  &  Aid.  598. 
case  in  a  subsequent  stage,  nomine         (r)  1  C.  &  M.  752. 
Malcolm  v.  Dfly,  3  Moore,  579. 
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only  SL  2s.    He  submitted  that  the  party  wishing  for  the  Exeh.  4  BWaa, 
attendance  of  a  witness  should,  previously  to  the  witness 
setting  out,  supply  her  with  suflScient  to  go,  remain,  and 
return. 

Alexander i  contri,  contended  that,  if  the  sum  were  in- 
sufficient,  the  witness  ought  so  to  have  stated  when  it  was 
paid  to  her;  and,  at  all  events,  that  she  ought  not  to  have 
kept  the  money  if  she  did  not  intend  to  attend. 

The  Court  intimated  that  the  witness  ought  to  have 
stated  that  the  sum  was  insufficient  when  it  was  paid  to 
her ;  but  they  said,  that,  in  her  situation  in  life,  and  under 
the  circumstances  in  which  she  was  placed,  it  was  not 
unreasonable  that  she  should  require  an  inside  place ;  and, 
that  the  money  furnished  not  being  enough  for  her  ex- 
penses, they  thought  that  the  present  was  not  a  case  in 
which  an  attachment  ought  to  issue;  and  that  the  rule 
should  be  discharged  without  costs. 

Rule  discharged  without  costs. 


Johnson  0.  Budge. 

J;HIS  case  was  entered  for  trial  at  the  sittings  which  When  a  defen* 

commenced  on  November  the  17th,  and  were  adjourned  couneof  the  * 

to  the  19th  of  November.    On  the  night  of  the  18th  the  fjtingi  in  term, 

®  the  Court  re- 

defendant  died,  and  Piatt,  on  the  evening  of  the  19th,  fated  to  aUow 

applied  to  Mr.  Baron  Bolland,  who  was  sitting  at  NUi  tried  on  the  Uit 

JPrius,  to  adjourn  the  sittings  to  some  day  in  term,  that  ^wch^STrit! 

the  cause  might  be  tried  within  the  term.    The  learned  ^"s*  bad  been 

"  adjourned  for 

that  purpose ; 
nor  would  they  interfere,  by  appointing  for  the  trial  another  day  out  of  term,  and  entering  the 
verdict  as  of  the  sittings  in  the  term. 
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Sjufh.  ^Pkat,  Judge,  having  to  sit  elsewhere  in  the  intermediate  time, 
fixed  the  hut  day  of  term,  and  adjourned  the  sitdogs  to 
that  day,  that  the  cause  might  then  be  taken,  if  the  Court 
should  think  that  such  a  course  ought  to  be  pursued,  but 
he  desired  that  the  Court  should  be  applied  to  on  the 
subject. 

PbUt  now  applied  to  have  the  cause  taken  on  the  Isst 
day  of  term,  or  to  have  it  taken  some  day  out  of  term  as 
of  term.  He  contended,  that,  if  the  cause  were  tried  at 
any  time  within  the  sittings  in  the  course  of  which  the 
cause  was  tried,  the  plaintiff  might  recover  the  fhuti 
of  his  verdict ;  and  he  stated  that  the  posieas  were  made 
up  as  of  the  first  day  of  the  sittings,  at  which  period  the 
defendant  was  alive.  [Parke,  B. — I  am  afiraid  that  there 
would  be  a  great  difficulty  in  either  course  which  you  pro- 
pose. The  officer  states  that  ihepo^ieas  are  not  now  made 
up  as  of  the  day  of  trial.  It  is  impossible  that  the  cause 
can  be  taken  on  the  last  day  of  term,  as  it  would  greatly  in- 
terfisre  with  the  course  of  the  public  business ;  it  can  only 
be  taken  out  of  term  by  consent.] 

Hoggins  and  Woriley,  who  had  been  instructed  for  the 
defendant  in  the  cause,  stated  that  they  could  not  con- 
sent. The  attorney  felt  that  there  was  no  person  for 
whom  he  was  now  authorized  to  consent.  They  urged 
that  the  cause  ought  not  to  be  taken  out  of  its  course ;  and 
that,  if  it  were  now  tried,  and  a  verdict  found  for  the 
plaintiff,  the  course  of  the  administration  of  assets  would 
be  affected  in  a  way  which  would  be  unfair  and  prejudicial 
to  the  other  creditors  of  the  deceased. 

Per  Curiam. — We  cannot  interfere. 
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Exeh.  of  PitMit 
1834. 

Cooper  r.  Phillips.  '^ 

LIECLARATION   in  assumpsit    for  goods   sold  and  The  defendant 

delivered,  and  on  an  account  stated.  Plea  as  follows : — And  SJSfn"*©?^" 

the  said  defendant  as  to  all  the  said  supposed  promises  in  «»p*»'»  ■»  ^ 
the  said  declaration  mentioned,  except  as  to  the  sum  of  9s,,  turn  <u- 

^*  9s,,  parcel  of  the  said  monies  in  the  said  declaration  H^hst  sum, 

mentioned,  says  that  he  did  not  promise  in  manner  and  ^^n\^^in*^*n ' 

form  ab  the   plaintiff  hath   above   thereof   complained  embarrassed 

,  drcttmstanoefly 

against  him,  and  of  this  the  defendant  puts  himself  upon  the  plaintiff  and 
the  country  ftc;  and  as  to  the  said  sum  of  SO/.  9^.,  parcel  a^^l^HkT 
of  the  said  monies  in  the  said  declaration  mentioned,  the  «*-*nthei»«nd» 

'  and  that  the 

said  defendant  says,  that,   after  the  making  of  the  said  defendant  was  i 

supposed  promises  in  the  said  declaration  mentioned,  as  ing  m  pay  the '  i 

to  the  sum  of  20/.  9*.,  and  before  the  commencement  of  ^f^l^^iSL*' 

'  composition, 

this  suit,  to  wit,  on  &c.,  the  defendant  was  in  bad  and  >>»t  the  plaintiff 

refused  to  re- 

embarrassed  circumstances,  and  indebted  to  the  plaintiff  ceive  it,  and  dis- 
in  the  said  sum  of  SO/.  9^.,  parcel  &c.,  and  to  divers  other  e^^t  from  ^' 
persons  respectively  in  divers  large  sums  of  money,  and  *®"*|*'*^  °'  ^ 
was  unable  to  pay  the   said  plaintiff,  and  the  said  other  position :~ 
creditors  of  the  defendant  respectively,  their  debts  in  piea  was  no  an- 
fuU,   whereof  they  then  had  notice;  and  thereupon  the  \^^^^^ 
defendant  then  offered  and  agreed  with  the  plaintiff,  and  ^  t»kcn  for 

.         .  -       _  _,  -    ,       ,    «      ,  •      •  f  composition,  as 

the  said  other  creditors  of  the  defendant,  to  pay  to  them  no  consideration 
respectively,  and  the  plaintiff  and  the  said  other  creditors  IbVpbdnurs 
then  mutually  agreed   with   each    other  and    with   the  discharging  the 

•^       °  defendant  from 

defendant  to  accept  of  hiiki,  5^.  in  the  pound,  as  a  compo-  the  payment 
sition  upon  and  in  full  satisfaction  and  discharge  of  their 
res|)ective  debts,  such  composition  to  be  paid  by  the 
defendant  to  the  plaintiff  and  the  said  other  creditors  of 
the  defendant  respectively,  as  follows,  to  wit,  half  thereof 
down,  and  the  remainder,  in  divers  to  wit  six  months  then 
following;  and  the  plaintiff  and  the  said  other  creditors 
of  the  defendant  then  mutually  agreed  with  the  defendant 
not  to  proceed  against  the  defendant  for  the  recovery  of 

VOL.  I.  XX  c.  M.  R. 


650  CASES  IN  THR  EXCHEQUER^ 

Etch,  of  PUa$,  the  residue  of  the  said  respective  debts  and  demands, 
-  unless  default  should  be  made  in  payment  of  such  compo- 

Cooper  sition.  And  the  said  defendant  further  saith,  that  the 
PuiLLips.  composition  or  sum  of  5«.  in  the 'pound  on  the  said  sum 
of  ^0/.  9s.,  amounts  to  a  large  sum,  to  wit,  the  sum  of 
5/.  2s.  3d.;  and  that  he  the  said  defendant,  at  the  time  of 
the  making  of  the  said  agreement  in  the  plea  mentioned, 
and  always  from  thence  hitherto,  hath  been  and  still  is 
ready  and  willing  to  pay  to  the  said  plaintiff  the  said  com- 
position on  the  said  sum  of  201.  9«.,  parcel  &c.,  but  to  re- 
ceive the  same  or  any  part  thereof  of  the  defendant  he 
the  said  plaintiff'  hath  always  wholly  refused ;  and  the 
plaintiff*  then  discharged  the  said  defendant  from  tender- 
ing or  paying  to  him  the  said  plaintiff*  the  said  composi- 
tion at  the  times  for  payment  thereof,  or  at  any  other 
time,  and  this  the  defendant  is  ready  to  verify,  &c.  To 
this  plea  there  was  a  demurrer  and  joinder  in  demurrer. 

W.  H.  Watson^  in  support  of  the  demurrer. — ^The  plea 
is  bad  in  substance  and  in  form.  Firsiy  in  form : — the 
agreement  is  pleaded  in  the  early  part  of  the  plea,  as  a 
mutual  agreement,  to  accept  the  composition  in  accord 
and  satisfaction ;  but  the  defendant  does  not  go  on  to  shew 
an  acceptance  in  accord  and  satisfaction,  as  he  ought  to 
have  done,  and  therefore  the  plea  is  bad  for  want  of  that 
averment.  Neither  does  it  appear  that  the  5/.  fts.  3d. 
was  paid  to  the  plaintiff*,  nor  that  any  thing  has  been  done 
equivalent  thereto.  Another  objection  to  the  form  of  the 
plea  is,  that  it  is  pleaded  to  the  whole  of  the  sum  of 
201.  9s.,  whereas  it  should  have  been  pleaded  to  the 
201.  9s.  minus  the  51.  2s.  3d.  The  plea  if  bad  in  part  k» 
bad  for  the  whole.  [Alderson,  B. — The  defendant  admits 
a  right  in  the  plaintiff*  to  61.  2s.  Sd.  He  does  not  say 
that  he  has  paid  it  to  the  plaintiff*,  or  that  he  has  ten- 
dered it  and  paid  it  into  Court,  and  that  51.  2s.  3d.  is  still 
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SO  mach  money  due  for  goods  sold,  or  on  an  account  Ezch.  of  Pitat, 
stated.     He  was  then  stopped  by  the  Court. 

Ross,  contra* — The  agreement  set  forth  in  the  plea 
leaves  the  defendant  liable  to  pay  the  sum  of  5/.  Zs.  3d. 
on  that  agreement.  But  the  remedy  for  the  original  debt 
is  gone,  and  the  plaintiff  must  proceed  under  the  agree- 
ment for  composition.  [Parke,  B. — Would  not  this  agree- 
ment be  evidence  of  an  account  stated?]  It  is  submitted 
that  it  would  not;  the  remedy  should  be  by  special  assump^ 
sii  on  the  agreement 

Parke,  B. — In  an  action  for  goods  sold  and  delivered 
could  not  the  plaintiff,  without  declaring  specially  on  the 
agreement,  recover  the  51.  2s.  3d.  on  the  account  stated? 
If  that  is  so,  then  the  defendant  has  not  answered  the 
whole  of  the  declaration.  There  is  no  answer  as  to  the 
5lm  is.  3d.,  except  that  the  plaintiff  discharged  the  defen- 
dant from  paying  it,  and  he  has  shewn  no  consideration 
for  that.  You  had  better  amend  the  plea,  and  plead  it 
as  to  the  residue  minus  the  5/«  2s.  3d.,  and  pay  that  sum 
into  Court. 

Leave  to  amend  on  payment  of  costs,  and 
producing  an  affidavit  of  merits. 


Bligh  and  Another,  Executors,  f>.  Brewer. 
J.N  this  case  Crowder,  on  a  former  day  in  this  term,  had  Where  a  defen- 

,       ,  dant  m  custody 

obtained  a  rule  to  shew  cause  why  the  cognovit  given  by  was  about  to 
the  defendant  in  this  cause,  and  the  judgment  and  execu-  ^f/'^^and'tb^dH 

fendant's  at- 
torney being  absent  from  home,  the  plaintiff't  attorney  luggeited  another  attorney  to  act  for 
him,  to  whom  the  defendant  made  no  objection,  but  went  to  his  oflSce,  and  on  being  asked  by  that 
attorney  if  he  wished  him  to  attest  the  execution  as  bis  attorney,  answered  in  the  affirmative  :—- 
Held,  that  thia  was  an  eipress  naming  of  the  attorney,  within  the  meaning  of  the  72nd  rule  of 
liUar^  Term,  2  WilU  4. 

VOL.  I.  Y  Y  C.  M.  R* 
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BMeh.  of  Pleat,  tiott  tbereoH  should  not  be  set  aside,  on  the  ground  that 
the  cognovit  bad  not  been  properly  executedi  pursuant  to 
the  72nd  rule  of  Hilarif  Term,  2  Will.  4.  By  that  rule  it 
is  required,  that  **  no  warrant  of  attorney  to  confess  judg- 
ment or  cognovit  actionem^  given  by  any  person  in  custody 
of  a  sheriff  or  other  officer,  upon  mesne  process,  shaHbe  of 
any  force,  unless  there  be  present  some  attorney  on  behalf 
of  such  person  in  custody,  expressly  named  by  him^  and 
attending  at  his  request,  to  inform  him  of  the  nature  and 
effect  of  such  warrant  or  eognovii,  before  the  same  is  exe- 
cuted, which  attorney  shall  subscribe  his  name  as  m  witnen 
to  the  due  execution  thereof,  and  declare  himself  to  be  at- 
tomey  for  the  defendant,  and  state  that  he  sabscribes  as 
such  attorney/' 

It  appeared  from  the  affidavits  in  answer  to  the  mo- 
tion, that  the  defendant  was  arrested  on  the  2od  of 
July  at  the  suit  of  the  plaintiffs,  on  a  promissory  note,  aad 
on  the  day  of  the  arrest,  went  to  the  office  of  the  pfem- 
tiff,  who  was  an  attorney  at  Bodnm,  There  his  own  at* 
tomey,  Mr.  Coode^  came  to  see  him,  and  as  there  wss 
some  hesitation  as  to  whether  or  not  the  defendant  would 
defend  the  action,  Mr.  Coode  left  him  and  went  out  of 
town.  The  defendant  afterwards  agreed  to  give  a  cog- 
novit for  the  debt  and  costs,  and  a  Mr.  Jokns,  the  plain- 
tiff's clerk,  was  instructed  to  prepare  one.  He  did  so,  but 
informed  the  defendant  that  an  attorney  must  be  present 
on  his  behalf,  to  attest  the  execution.  It  was  a  matter  of 
dispute  whether  the  defendant  at  first  wished  to  have 
Mr.  Coode  or  not,  but  as  he  was  not  in  the  way,  Jokns 
said  he  had  just  seen  Mr.  Cummins,  and  that  he  would 
attend  if  the  defendant  had  no  objection;  to  which  the 
defendant  replied,  that  he  did  not  care  much  who  it  was. 
Johns  went  to  request  the  attendance  of  Gtmmins,  and  the 
defendant  made  no  objection.  They  afterwards  pro- 
ceeded to  Cummins's  o&ce,  who  inquired  of  the  defendant, 
whether  be  wished  him  to  attest  the  execution  of  the  eog* 
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navit  as  his  attorney  ?    To  which  the  defendant  answered  in  ^^  ^  ^^<^i 
the  affirmative^  and  prevented  him  from  reading  over  the 
e^^fumi^  as  he  stated  he  had  already  heard  its  contents. 

Uumfrey  shewed  cause,  and  contended  that  there  had 
been  a  substantial  compliance  with  the  rule;  and  therefore 
that  i\xecog»ofHt  was  valid. 

Crouider^  eatUri,  urged  that  the  rule  had  not  been  com- 
plied withy  as  there  was  no  attorney  expressly  named  by 
the  defendant  attending  on  his  behalf,  since  Cummina  was 
never  named  by  him,  nor  requested  by  him  to  attend. 
Hutsam  v.  HyUon  (a),  WMer  v.  Gardner  {b\  Fisher  v. 
Papanieholae  (e). 

Parke,  B. — ^In  this  case  everything  which  the  rule  de- 
mands has  been  complied  with.  The  rule  requires  three 
distinct  thmgs:-— /Er«/,  that  there  shall  be  an  attorney  at- 
tending on  the  behalf  of  the  person  in  custody ;  secondly, 
that  it  shall  be  a  different  person  from  the  plain  tiff^'s  at- 
torney; and  thirdly 9  that  he  shall  be  expressly  named  by 
the  defendant,  and  shall  attend  at  his  request.  Now,  in 
this  case,  it  appears  that  the  defendant  having  consented 
to  give  a  eognoeitf  the  clerk  of  the  plaintiff^  told  him  that 
an  attorney  must  be  present  for  him,  and  suggested  that 
Mr.  CumnUns  was  in  Bodmin.  He  replied  he  did  not  care 
who  it  was,  he  had  no  objection  to  him.  I  do  not  say  how 
it  would  have  been  if  it  had  stopped  there ;  but  the  defen- 
dant went  to  Cummins* s  office,  and  Cummins  asked  him  if 
he  wished  to  have  him  as  his  attorney,  to  which  he  an- 
swered in  the  affirmative.  The  rule  requires  the  attorney 
to  be  expressly  named  by  the  person  in  custody.  It  seems 
to  me,  that  this  case  comes  within  those  words ;  for  it  is 

(a)  7  Term  Rep.  7-  (*)  4  Bam.  &  Adol.  371. 

(c)  2  C.  &  M.  216, 

Y  y2 
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Ejteh.  of  Pleat,  the  same  thing,  whether  the  defendant  states  affirmatively 
that  he  adopts  him  as  his  attorney,  or  says  in  the  first  in- 
,  stance,  I  wish  you  to  be  my  attorney.  The  arrangement 
of  the  words  cannot  make  any  difference.  Then  did  he 
act  at  his  request?  It  is  immaterial  whether  the  attorney 
comes  to  him,  or  he  goes  to  the  attorney,  if  he  gets  him 
actually  to  see  to  the  transaction.  The  object  of  the  rule 
is,  that  he  shall  be  informed  of  the  effect  of  the  act,  and 
there  is  no  necessity  for  the  attorney's  reading  over  the 
cognovit i  if  the  party  be  already  acquainted  with  it.  Here 
the  attorney  was  a  different  person  from  the  plaintiff's  at- 
torney; he  was  expressly  named  by  the  defendant,  and 
attended  at  his  request.  In  Fisher  v.  PapamchoUu,  the 
defendant  said  nothing;  he  merely  made  no  objection. 
And  in  Gardner  v»  Walker,  the  conversation,  by  which 
the  acquiescence  of  the  defendant  was  supposed  to  be 
proved,  was  denied ;  and  therefore  the  Court  must  be  pre- 
sumed to  have  treated  the  case  as  though  such  conversa* 
tion  had  not  existed. 

BoLLAND,  B. — I  am  of  the  same  opinion.  I  thmk 
that  the  rule  is  complied  with,  though  the  defendant 
should  be  considered  as  not  having  expressly  named  the 
attorney.  He  went  to  Cummns's  office  and  subscribed 
the  cognovit ;  that  would  not  have  been  enough,  unless 
he  had  adopted  the  proposal  of  Cummins  as  his  attorney. 
If  there  be  not  affirmative  words,  it  does  not  come  within 
the  rule;  but  I  think  there  is  a  strict  compliance  there- 
with, if  a  party  is  asked  whether  such  a  person  shall  be 
his  attorney,  and  he  says  yes. 

Alderson,  B. — ^The  attorney  must  be  expressly  named 
by  the  defendant,  and  the  fact  of  his  nomination  must  not 
be  left  to  mere  inference.  In  Gardner  v.  Walker  the 
nomination  was  only  to  be  inferred  from  the  circumstance 
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of  the  defendant  having  afterwards  paid  him ;  so  in  Fisher  ^^\^  ^''^» 
v.  Papamcholas,  there  was  merely  an  inference  arising     v      ^'  ^ 
from  the  party  making  no  objection.    The  rule  does  not        Blioh 
require  that  the  individual  named  should  be  mentioned;  it       Brewer. 
18  sufficient,  if  he  is  the  person  particularly  appointed. 
Here  nothing  is  left  to  inference  if  we  believe  the  affida- 
vits. There  is  then  an  express  naming,  and  this  distinction 
will  reconcile  all  the  cases. 

GuRNEY,  B.,  concurred. 

Rule  discharged,  with  costs. 


I 


Lewis  v.  Davison. 

N  thb  case  Mansel  had  obtained  a  rule  to  shew  cause  On  r  motion 

why  the  writs  of  capias,  exigent,  and  proclamations,  and  ceedingtto^'^^' 

other  proceedings  to  outlawry,  against  the  defendant,  th(f*'''und'that 

should  not  be  set  aside,  with  costs,  for  irregularity.  the  writ  of  ca- 

piat raried 
from  the  form 

Humfrey  shewed  cause. — The  rule  is  not  drawn  up  P^«n  *>y  ^« 

.  ,  -  ,  ,.  ,  ,  Umfonnity  of 

With  any  reference  to  the  proceedings  sought  to  be  set  Proceu  Act, 

it  appeared  that 
the  writ  was 
lued  oat  by  the  plaintiff  in  person,  and  that  the  indorsement  on  the  writ  was — '<  This  writ  was 
ittued  by  C.  L.,  of  No.  6,  Bwnart  Street,  Brunswick  Square,  the  plaintiff  withui-named,  in  per- 
wn;"  the  form  given  by  the  act  being  '*  who  residee  at,"  &c.  The  writ  was  filed  on  the  4th 
of  June,  and  might  have  been  seen  by  the  defendant  at  any  time  afterwards  in  the  office : — 
Weld,  that  it  was  too  late  in  M.  T.  to  take  advantage  of  the  objection,  even  if  it  were  maintain- 
able, though  it  was  poeitively  sworn  that  the  plabitiff  never  knew  of  the  outlawry  till  six  weeks 
before. 

Held  also  that  it  was  a  mere  irregularity  in  the  writ,  and  that  the  objection  ought  to  have  been 
taken  by  summons  at  chambers. 

In  this  case  the  writ  was  issued  on  the  17  th  of  April,  and  was  returned  non  est  inventus  on  the 
4th  of  June,  the  practice  being  that  it  could  not  be  returned  within  four  months  except  under  a 
judge's  order: — Held,  that,  it  was  no  objection  to  the  writ  that  it  was  returned  before  the  four 
months  expired,  as  it  was  not  necessary  to  state  the  judge's  order  in  the  writ,  and  that  it  must 
be  assumed  it  was  done  correctly. 

Held  also,  that  the  exigent  is  not  a  writ  within  the  meaning  of  the  12th  section  of  the  Unifor- 
mity of  Process  Act. 

The  vrrit  of  exigent  directed  the  proclamations  to  be  made  at  the  parish  church  of  the  parish  in 
which  the  defendant  resided: — Held,  that  it  was  sufficient,  it  not  appearing  from  any  affidavit  that 
there  was  any  nearer  church  or  chapel;  and  that,  at  all  events,  it  was  not  necessary  to  mention 
that  in  the  exigent. 
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Exeh.  of  Pleat,  aside  by  the  rule^  and  therefeie  no  objection  as  to  the  ir- 
regularity of  the  writ  and  proceedings  can  be  gone  into. 

Parke,  B. — ^The  rule  is  irregular.  We  have  referred 
to  the  officer  of  the  Court,  and  he  says  that  the  rule  ought 
to  have  been  drawn  up  on  reading  the  original  writ;  and 
therefore  we  think  the  rule  ought  to  be  enlarged,  ibr  the 
purpose  of  amending  the  original  rule  and  re-serving  it,  the 
defendant  paying  the  costs  of  the  opposite  party's  ap- 
pearing here  by  counsel.  Upon  the  amended  rule  after- 
wards coming  on  to  be  heard  on  the  last  day  in  this  term, 

Mansel  objected. — Firsts  that  the  indorsement  on  the 
writ  of  capias  was  not  in  the  form  prescribed  by  the 
2WilL  4,  c.  «S9,  s.  \2.  It  appeared  that  the  plaintiff  bad 
sued  out  the  capias  in  person^  and  that  the  indorsement 
on  the  writ  was — *^  This  writ  was  issued  by  Charles  Lewis^ 
of  No.  6,  Bemers  Street,  Brunswick  Square,  the  plain- 
tiff within-named,  in  person ;"  and  he  objected  that  the 
form  given  by  the  act  had  not  been  followed,  the  words 
of  the  form  in  Sched.  No.  4.  being — **  This  writ  was 
issued  in  person  by  the  plaintiff  within-nained,  who  resides 

at [mention   the  city,  town,  or  parish,  and  also 

the  name  of  the  hamlet,  street,  and  number  of  the  house 
of  the  plaintiff^s  residence,  if  any  such  there  be]."  He 
contended,  diat  this  objection  had  been  firequentiy  held 
to  be  fatal,  and  cited  Price's  Exch.  Pract.  111.  IParke, 
B. — The  question  is,  whether  this  is  not  in  substance 
the  same  as  the  words  **  of  such  plaintiffs*  residence:** 
the  words  in  the  capias  must  pursue  the  act,  but  it  is  not 
necessary  that  the  indorsement  should  do  so.  Then  is 
not  this  the  same  in  substance  ?]  In  Smith  v.  Crump  (a), 
Mr.  Justice  Parke  says — **  The  statute  provides  the  fomi 
in  which  the  summons  is  to  be  drawn ;  and  if  the  parties 

(a)  1  Dowk  Pr.  Cfc  619. 
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will  not  tokie  the  trouble  of  looking  at  die  act  before  they  Sack.  0/  PUoi, 

proceed,  they  muat  take  the  oonsequences.''    [Akkrson, 

B.— This  18  only  an  irregularity,  and  does  Aot  oake  the 

writ  Yoad.     Lovd  Lyndburst^  C.  B» — The  vrit  is  not  void. 

If  it  w^a  irregular,  you  should  hav«  applied  to  a  judge,  by 

which  meaas  you  might  have  obtained  leave  to  go  to  the 

sheriff's  office,  aod  to  have  looked  at  the  w.rit,  and  got  a 

cc^y  of  it.]     The  defendant  could  not  obtain  a  copy  at 

the  sheriff's  office  of  an  unexecuted  writ.    [Lord  Lynd- 

Imrsi,  C.  B. — ^Suppose  a  man  had  a  house  and  an  office: 

the  house  would  be  his  residence,  but  hb  office  would  not 

be  so;  aod  yet  it  would  be  correct  to  say  **  of"  the  place 

where  his  office  was.] 

Humfretft  contriL — In  the  case  of  Osbom  v.  Gough  (a), 
it  was  held  that  a  notice  of  action  to  a  magistrate  under 
24  Geo.  S,  c.  44,  s«  If  indorsed  with  the  name  of  the  plain- 
tiff's attorney,  and  the  words  **  of  Birmingham,"  as  de- 
scribing his  place  of  abode,  was  sufficient*  The  same 
construction  was  also  adopted  in  Cooke  v.  Currey{b). 
At  all  events,  it  was  a  mere  irregularity,  and  the  writ  hav- 
ing been  issued  several  months  before,  it  is  clearly  now 
too  late  to  take  the  objection. 

Mansel. — ^The  defendant  swears,  that  he  did  not  know 
of  the  outlawry  until  about  six  weeks  ago.  At  that  time 
the  writ  was  filed,  and  this  motion  was  made  early  in  this 
term,  which,  it  is  submitted,  was  in  time,  as  no  application 
could  be  made  to  a  judge  at  chambers  to  set  it  aside. 
[Parkct  B. — ^We  are  informed  by  the  officer  of  the  Court, 
that  the  writ  might  have  been  seen  with  theJUacer  on 
the  4th  of  June.  Lord  Lyndhursi,  C.  B. — 'I  think  the 
application  was  made  too  late  to  set  aside  this  writ,  as 
the  defendant  might  have  had  an  inspection  of  it  on  the 
4th  of  June.    Alderson,  B. — ^An  application  should  have 

(a)  3  Bos.  &  Pull.  551.  (6)Tidd*8  Prac.  9th  ed.  p.  30 
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^^\^f^^'  been  made  to  a  judge  at  chambers*]  Another  objec- 
tion is,  that  the  writ  was  returned  non  est  ifwenius,  be- 
fore four  months  had  elapsed  from  the  teste  of  the  writ, 
which  was  the  17th  of  April.  If  the  plaintiff*  had  wished 
to  have  an  earlier  return,  his  proper  course  was  to  apply 
to  the  Court,  or  a  judge  at  chambers,  to  authorize  a  more 
speedy  return.  The  practice  is  to  go  before  a  judge  with 
an  affidavit  that  the  party  cannot  be  found,  and  the  judge 
thereupon  gives  permission  to  return  non  est  inventus* 
[Lord  Lyndkurst,  C.  B. — Taking  that  to  be  necessary,  yet 
it  was  not  necessary  to  refer  to  the  judge's  order  in  the 
writ;  and  we  must  assume  that  the  proceeding  was  regular.] 
Another  objection  is,  that  the  exigent  is  not  tested  on  the 
return  of  the  capias,  and  the  12th  rule  of  Hilary  Term,  3 
TVilL  4.,  directs  that  the  officer  with  whom  it  is  filed  shall 
indorse  the  day  and  hour  when  it  was  filed.  In  this  case, 
the  sheriff*  made  his  return  on  the  17th,  but  it  was  not  filed 
until  the  18th  ;  and  therefore  the  return  was  not  com- 
plete until  the  18th.  The  Uniformity  of  Process  Act,  s.  5, 
requires  that  every  writ  shall  bear  date  of  the  day  it  issues. 
The  writ  of  exigent  is  dated  the  17th,  and  therefore  it 
was  issued  too  soon.  [Lord  Lyndhurst,  C.  B. — The 
exigent  is  not  issued  on  the  authority  of  the  Uniformity 
of  Process  Act.  It  may,  therefore,  have  issued  on  the 
18th,  tested  on  the  I7th.  Parke,  B.— The  exigent  U  not 
a  writ  within  the  meaning  of  the  ISth  section  of  that  act.] 
Then  the  proclamations  are  not  right  The  act  of  the 
31  Eliz.  c.  3,  s.  1,  requires  that  one  of  the  proclamations 
shall  be  made  at  or  near  the  most  usual  door  of  the  church 
or  chapel  of  the  town  or  parish  where  the  defendant  was 
living  at  the  time  of  the  exigent  awarded.  The  writ, 
therefore,  ought  to  have  followed  the  act,  and  directed  the 
proclamation  to  be  made  at  the  nearest  chapel  or  church. 
It,  however,  merely  directs  proclamation  to  be  made  at 
the  parish  church,  it  not  appearing  whether  that  is  the 
nearest  church  or  chapel. 
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Lord  Lyndhurst,  C.  B.— In  order  to  raise  that  ob-  «*cA.  rf  Pka», 

1834. 
jection,  you  ought  to  have  had  an  affidavit,  shewing,  that 

there  was  a  nearer  church  or  chapel ;  the  act  does  not 

require  the  writ  to  be  in  any  precise  form.     The  sheriff 

may  have  known  that  there  was  no  nearer  church  or  chapel, 

and  it  is  not  shewn  that  there  was  any.  Without  that  being 

shewn,  I  think  it  must  be  assumed,  that  the  proclamations 

were  directed  to  be  made  according  to  the  act. 

Parke,  B. — ^The  question  is,  whether  it  ought  to  have 
been  mentioned  in  the  writ ;  but  the  act  does  not  appear 
to  require  that  it  should  be  so.  I  think,  under  the  cir- 
cumstances, that  the  defendant  should  have  a  week's 
time  to  put  in  bail;  and  that,  upon  pa3nxient  of  costs,  the 
rule  as  to  setting  aside  the  proceedings  should  be  made 
absolute. 

Rule  accordingly. 


ENP  OF  M1CHAKLMAS  TBRM. 
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MEMORANDA. 

During  the  vacation  after  last  Trinity  Term,  the  Rt. 
Hon.  Sir  John  Leach,  Knt.,  Master  of  the  Rolls,  died  at 
Edinburgh.  He  was  succeeded  by  Sir  Charles  Christo- 
pher Pepys,  Knt.,  his  Majesty's  Solicitor  General 
Early  in  Michaelmas  Term  following,  Robert  Mounsey 
Rolfe,  Esq.,  one  of  his  Majesty's  Counsel,  was  appointed 
Solicitor  General. 

On  the  21st  of  November,  in  the  same  term,  the  Rt 
Hon.  Henry  Lord  Brougham  and  Vaux,  Lord  Chancellor, 
resigned  the  Great  Seal,  which  his  Majesty  was  graciously 
pleased  to  deliver  to  the  Rt.  Hon.  John  Singleton,  Lord 
Lyndhurst,  Lord  Chief  Baron  of  the  Court  of  Exchequer, 
and  who  was  sworn  into  the  office  of  Lord  Chancellor,  on 
the  23nd  o{  November,  in  the  same  term.  He,  however, 
continued  to  preside  as  Chief  Baron  during  the  remainder 
of  the  term.     On  his  resignation  in  the  vacation  subse- 
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quent,  Sir  Jama  Scarlett,  Knt,  was  appointed  to  sue-        1835. 
ceed  him  in  the  office  of  Lord  Chief  Baron^  and  was  " 

shortly  afterwards  raised  to  the  dignity  of  the  peerage^ 
by  the  title  of  Baron  Abinger  of  Abinger,  in  the  oounty 
o{  Storey. 

Sir  John  Campbell^Kntf  in  the  same  vacation,  resigned 
the  office  of  his  Majesty's  Attorney  General,  and  was 
succeeded  by  Frederick  PoUocky  of  the  Inner  Temple, 
Esq.,  one  of  his  Majesty's  Counsel,  who  was  afterwards 
knighted. 

Robert  Mounsey  Rotfe,  Esq.,  at  the  same  time,  resigned 
the  office  of  his  Majesty's  Solicitor  General,  and  was  suc- 
ceeded by  William  Webb  FoUett,  of  the  Inner  Temple, 
Esq.,  who  was  thereupon  knighted. 

During  the  same  vacation.  Darnel  Wakefield,  Henry 
John  Shepherd,  WilUam  Skirrow,  Christopher  Temple,  C 
H.  Barber,  John  Miller,  Richard  Kindersley,  Edward 
Jacob,  James  Wigram,  and  Fitzroy  Kelly,  of  LincoMs 
Inn,  Esquires ;  and  William  Burge,  George  Spence,  and 
Thomas  John  Piatt,  of  the  Inner  Temple,  Esquires,  were 
appointed  his  Majesty's  Counsel. 

On  the  first  day  of  this  term  died  the  Hon.  Sir 
William  Elias  Taunton,  Knt.,  one  of  the  Judges  of  the 
Court  of  Kings  Bench.  He  was  succeeded  by  John 
Taylor  Coleridge,  Esq.,  Seijeant«at-Law,  who  was  after- 
wards knighted. 
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Exeh,  9f  PUas, 
1836. 


Daniell  V.  Pmilipps  and  Dayies. 


Id  trespau  for  X  RESPASS  for  assault  and  false  imprisonment  Plea 
^iTA""  —Not  guilty.  At  the  trial,  at  the  Spring  Assizes  for  the 
ih°d*f  ^**''  county  of  Carmarihen,  before  Gurney,  B.,  it  appeared 
gBTcineyidence  that  the  defendants  were  justices  of  the  peace  for  the 
derr&SGeo./,  county  of  CafiTf arlAen,  and  that  the  trespass  complained 
thepUintiff  ^for  ^'*^*®  ^^®  imprisonment  of  the  plaintiff,  upon  a  conviction 
"uniawfuUyand  under  the  24th  section  of  the  7  &  8  Geo.  4,  c.  30  (a). 

maliciously  da- 
magiDg/'  &C.,  a 

quantity  of  ruahes,  for  which  they  adjudged  the  plaintiff  to  pay  the  sum  of  10«.  as  a  raatemabk 
compensation,  and  6«.  6^  for  costs;  and,  in  default  of  immediate  payment,  the  plaintiff  to  be  im- 
prisoned for  one  calendar  month,  unlets  the  said  sums  should  be  sooner  paid.  The  wamm  of 
.  commitment  stated  the  offence  to  be,  that  the  plaintiff  unlawfully  trespassed  on  land  io  the  oocn- 
pation  of  D.  Thomas,  and  cut  down  and  carried  away  a  quantity  of  rushes,  for  which  offence  be 
was  ordered  to  pay  the  sum  of  10«.  penalty,  and  the  gaoler  was  ordered  to  detain  him  for  the 
space  of  one  month,  or  until  he  should  be  delivered  by  the  due  order  of  law : — Held,  that  the  coo- 
TictioR  sufficiently  supported  the  commitment. 


(a)  Which  enacts,  ''That  if  any 
person  shall  wilfully  or  malici- 
ously commit  any  dama^^e,  injury, 
or  spoil,  to  or  upon  any  real  orper- 
sonal  property  whatsoever,  either 
of  a  public  or  private  nature,  for 
which  no  rem^y  or  punishment 
is  hereinbefore  provided*  every 
such  person^  being  convicted  there- 
of before  a  justice  of  the  peace, 
shall  forfeit  and  pay  such  sum  of 
money  as  shall  appear  to  the  jus- 
tice to  be  a  reasonable  compensa- 
tion for  the  damage,  injury,  or 
spoil  so  committed,  not  exceeding 
the  sum  of  five  pounds;  which  sum 
of  money  shall,  in  the  case  of  pri- 
vate property,  be  pud  to  the  party 
aggrieved,  except  where  such  party 
shall  have  been  examined  in  proof 
of  the  offence ;  and  in  such  case,  or 
in  the  case  of  property  of  a  public 
nature,  or  wherein  any  public  right 
is  concerned,  the  money  shall  be 


applied  in  such  manner  as  eveiy 
penalty  imposed  by  a  justice  of  the 
peace  under  this  act  is  hereinafter 
directed  to  be  applied ;  and  if  such 
sum  of  money,  together  with  costs 
(if  ordered),  shall  not  be  paid  either 
immediately  alter  the  convicdoo, 
or  within  such  period  as  the  justice 
shall  at  the  time  of  the  conviction 
appoint,  the  justice  may  commit 
the  offender  to  the  common  gaol 
or  house  of  correction,  there  to  be 
imprisoned  only,  or  to  be  impri- 
soned and  kept  to  hard  labour,  as 
the  justice  shall  think  fit,  for  any 
term  not  exceeding  two  calendftr 
months,  unless  such  sum  and  costs 
be  sooner  paid :  Provided  always, 
that  nothing  herein  contained  shall 
extend  to  any  case  where  the  party 
trespassing  acted  under  a  fair  and 
reasonable  supposition  that  he  had 
a  right  to  do  the  act  complained 
of,  nor  to  any  trespass,  not  b^g 
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The  defendants  relied  upon  the  conviction  as  a  defence.  Bxeh.  y  Pkas, 
David  Thomas,  the  party  aggrieved,  was  examined  in 
proof  of  the  offence.     The  conviction  was  in  the  following 
form: — 

**  Be  it  remembered,  that  on  the  19th  day  of  January, 
in  the  year  of  our  Lord  1833|  at  Carmarthen,  in  the  said 
county,  Daniel  Daniel  is  convicted  be  fore  us,  John  Geo. 
Philipps  and  David  Davies,  Esquires,  two  of  His  Majes- 
ty's justices  of  the  peace  for  the  said  county  of  Carmarthen, 
for  that  he,  the  said  Daniel  Daniel^  on  theSlst  day  of  Z>e* 
eember,  in  the  year  of  our  Lord  18S2,  at  the  parish  of  St. 
Ismael,  in  the  county  of  Carmarthen  aforesaid,  a  certain 
quantity  of  rushes,  to  wit,  three  cart  loads  of  rushes  of 
David  nomas  then  and  there  being,  unlawfully  and  mali- 
ciously did  damage  and  injure,  cut  and  carry,  against 
the  form  of  the  statute  in  that  case  made  and  provided* 
We,  the  said  John  George  Philipps  and  David  Davies,  the 
justices  of  the  peace  aforesaid,  do  therefore  adjudge  the  \ 

said  Daniel  Daniel  for  his  said  offence  to  forfeit  and  pay 
the  sum  of  iOs.  as  a  reasonable  compensation  for  the  da- 
mage and  injury  so  committed  by  the  said  Daniel  Daniel 
as  aforesaid,  and  also  to  pay  the  sum  of  6s. 6d.  for  costs;  ! 

and  in  default  of  immediate  payment  of  the  said  sums,  to 
be  imprisoned  in  the  house  of  correction  of  the  said  county, 
and  there  kept  to  hard  labour  for  the  space  of  one  calen- 
dar month,  unless  the  said  sums  shall  be  sooner  paid.  And 
we,  the  said  justices,  do  direct,  that  the  said  sum  of  10s* 
shall  be  paid  to  William  Andrews,  of  the  said  parish  o{  St. 
Ismael,  being  one  of  the  overseers  of  the  poor  of  the  said 
parish  in  which  the  said  offence  was  committed,  to  be  ap- 
plied by  him  according  to  the  directions  of  the  statute  in 
that  case  made  and  provided,  {David  Thomas,  the  owner 
of  the  said  rushes,  having  been  examined  in  proof  of  the 

wilfol  and  malidous.  committed      trespass  shall  be  punishable  in  the  I 

in  hunting,  fishing,  or  in  the  pur-      same  manner  as  before  the  passing  I 

luit  of  game ;  but  that  erery  such     of  this  act."  | 
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^^1  %/^^'  offence  aforesaid).  And  we  order  that  the  said  sum  of 
Gs.  6d.  for  costs  shall  be  paid  to  the  said  David  Tkomag. 
Given,'*  &c. 

The  warrant  of  commitment  was  in  the  following  form : — 

"  These  are  to  command  you,  the  said  constables,  and 
each  of  you,  in  his  Majesty's  name,  forthwith  to  convey 
and  deliver  into  the  custody  of  the  said  keeper  of  the  said 
house  of  correction,  the  body  of  Daniel  Daniel^  of  the 
parish  otSLlsmael,  in  the  said  county,  charged  before  us 
with  having,  on  the  31st  day  of  December  now  last  past, 
unlawfully  trespassed  upon  lands  the  property  of  the  Rev. 
Edward  Picton,  clerk,  in  the  occupation  oi  David  Thomas^ 
at  Rotten  HiU^  in  the  said  parish  of  St.  Ismael,  and  vrith 
having  cut  down  and  carried  away  a  quantity  of  rushes,  of 
which  offence  the  said  Daniel  Daniel  is  convicted  before 
us,  and  ordered  to  pay  the  sum  of  10^  penalty^  and  also 
the  sum  of  iis*  6d.  costs  attending  the  prosecution  of  the 
said  complaint,  which  the  said  Daniel  Daniel  doth  refuse 
to  pay ;  and  you,  the  said  keeper,  are  hereby  required  to 
receive  the  said  Daniel  Daniel  into  your  custody  in  the 
said  house  of  correction,  and  him  there  safely  keep  for  the 
space  of  one  calendar  months  or  until  he  thence  be  delivered 
by  the  due  order  of  law.     Given,"  &c 

Under  this  commitment  the  plaintiff  was  conveyed  to  pri- 
son on  the  19th  January,  188S,  and  remained  there  until 
the  Slst  of  the  same  month,  when  he  was  discharged  upon 
the  payment  of  the  ,10^.  and  costs*  In  answer  to  the  de- 
fence upon  the  conviction,  the  variance  between  the  coo- 
viction  and  the  commitment  was  insisted  upon;  but  the 
learned  Judge  thought  that  variance  cured  by  the  S9th 
section  of  the  7  &  8  Geo.  4,  c.  SO  (a) ;  and,  the  plaintiff  re- 

(a)  Which  enacts,  "  That  no  \eged  that  the  party  has  been  con- 
warrant  of  commitment  shall  be  victed,  and  there  be  a  good  and 
held  void  by  reason  of  any  defect  valid  eon?icCioQ  to  sustain  the 
therein,  proyided  it  be  therein  al-  same." 
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fusiiig  to  be  nonsuitedy  directed  tbe  jury  to  find  a  verdict  Bxch,  4  PUa$, 
for  the  defendants,  which  they  did  accordingly.    In  Easier 
Term  last,  E.  V.  Williams  obtained  a  rule  to  shew  cause 
why  the  verdict  for  the  defendants  should  not  be  set  aside 
and  a  new  trial  bad. 

CkiUan  and  J.  Evans  now  shewed  cause. — The  position 
contended  for  on  behalf  of  tbe  plaintiff  is  this,  that  though 
the  conviction  be  good,  the  warrant  of  comnutment  is  bad, 
and  is  not  supp<Mrted  by  the  conviction.  The  principal  ob- 
jection taken  was  that  the  conviction  described  a  difierent 
offence  to  that  which  was  untechnically  described  in  the 
eommitment.  But  the  latter  in  substance  describes  the 
offence  for  which  the  plaintiff  was  convicted;  and,  even  if 
that  were  not  the  case,  the  variance  is  cured  by  the  39th 
section  of  tbe  7  &  8  Oeo.  4,  c.  30,  which  was  expressly  de- 
signed to  meet  a  case  like  the  present,  and  to  protect  ma- 
gistrates from  the  consequences  of  errors  merely  technicaL 
The  commitment  here  comes  within  all  the  terms  of  that 
section ;  for  it  is  alleged  that  the  party  has  been  convicted, 
and  there  is  a  good  and  valid  conviction  to  sustain  the 
commitment.  If  it  were  still  necessary  that  the  commit- 
ment should  strictly  pursue  the  conviction,  that  clause 
would  be  useless,  for  then  there  would  be  no  such  defects 
as  it  mentions  to  be  cured.  [Lord  Lyndhurst^  C.  B. — 
Whether  the  ofifeoce  mentioned  in  tbe  conviction  and  the 
offence  mentioned  in  tbe  commitment  were  the  same,  was 
a  question  of  fact.]  That  question  was  never  left  to  the 
jury.  If  there  had  been  in  fact  any  question  as  to  the 
offinices  being  distinct,  the  plaintiff  should  have  had  it  put 
to  the  jury,  and  should  have  shewn,  by  evidence,  that  they 
were  distinct;  but  in  the  absence  of  any  such  proof,  when 
a  commitment  is  produced  referring  to  a  prior  conviction 
for  a  similar  offence,  viz.  a  trespass  committed  by  the  same 
person,  and  imposmg  the  same  sum,  vix.  \0s.  to  be  paid  by 
the  offender,  it  must  be  presumed  that  the  commitment 
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PUas,  proceeded  on  the  conviction,  and  that  the  offence  is  one 
and  the  same.  It  is  then  objected  to  the  commitment  that 
it  states  the  offender  to  have  been  ordered  to  pay  the  sum 
of  10«.  penalty ^  whereas  the  conviction  awarded  the  sum 
of  10«.  as  a  reasonable  compensation^  pursuant  to  the  terms 
of  the  statute.  The  mere  calling  of  this  sum  a  penalty 
will  not  alter  the  nature  of  the  payment;  nor  can  it  be 
doubted  that  the  sum  called  a  penalty  refers  to  the  sum 
described  in  the  conviction  as  a  reasonable  compensatioD. 
The  payment  was  in  fact  more  in  the  nature  of  a  penalty 
than  of  a  compensation  in  this  case,  for  it  was  given  to  the 
poor  of  the  parish.  The  last  objection  is,  that  the  convic- 
tion and  commitment  vary  with  regard  to  the  statement  of 
the  judgment :  the  former  being  that  the  offender,  in  de- 
fault of  payment,  shall  be  imprisoned  in  the  house  of  cor- 
rection for  one  calendar  month,  unless  the  said  sums  shall 
be  sooner  paid ;  and  the  latter  directing  the  gaoler  to  keep 
him  in  custody  "  for  the  space  of  one  calendar  month,  or 
until  he  shall  be  dbcharged  by  the  due  order  of  law.**  In 
fact,  the  offender  was  discharged,  according  to  the  provi- 
sions of  the  statute,  within  two  days  after  his  committal,  and 
the  words  of  the  commitment  are  in  substance  also  accord- 
ing to  these  provisions.  Suppose  the  commitment  had  only 
stated  the  conviction  without  mentioning  anytime,  but  had 
simply  directed  the  gaoler  to  keep  the  offender  in  custody 
until  discharged  by  due  course  of  law ;  such  a  commitment 
would  not  have  been  any  variance  from  the  conviction. 
How  then  does  the  addition  of  the  one  month  alter  it? 
The  act  itself  directs  that  in  a  certain  case  he  may  be  de* 
tained  for  the  space  of  one  month;  and  the  commitment 
says  no  more;  for  it  does  not  direct  him  to  be  imprisoned 
for  one  month,  at  all  events,  but ''  for  one  calendar  month, 
or  until  he  be  thence  delivered  by  the  due  order  of  law.** 
Now,  the  due  order  of  law  is,  that  he  shall  be  delivered 
before  the  expiration  of  the  month,  upon  payment  of  the 
money ;   and  that  condition,  therefore,  is  impliedly  con- 
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tained  in  the  commitment.     But,  here  again,  granting  it  to  ^^^^^^^ 

be  a  Tariance,  it  cannot  be  taken  advantage  of  since  the  s      y  '  ^ 

7  &  8  Geo.  4,  c.  80,  s.  39.  Dahiell 


£•  V.  WilUams,  and  James,  caniri. — The  question  be- 
fore the  Court  is  one  of  great  importance;  for  the  clause 
upon  which  the  defendants  rely,  as  curing  the  defect  in  the 
commitment,  occurs  not  only  in  the  7  &  8  Geo.  4,  c.  30, 
but  in  the  9  Geo.  4,  c.  31  (Lord  Lansdowne's  Act),  and  in 
the  9  Geo.  4,  c.  69  (the  Game  Act);  and  it  is  very  material 
that  the  operation  of  that  clause  should  be  accurately  un- 
derstood. It  will  be  convenient,  in  the  first  place,  to  con- 
sider the  defects  in  the  commitment;  and  then  to  examine 
the  question,  whether  those  defects  are  cured  by  the  39th 
section  of  the  7  &  8  Geo.  4.  There  is  no  such  ofience  known 
in  the  criminal  law  as  that  described  in  the  commitment. 
No  statute  gives  to  magistrates  the  power  of  convicting  a 
man  for''  unlawfully  trespassing"  uponlands^  the  property 
of  another.  The  statute  upon  which  the  conviction  pro- 
ceeded only  gives  the  justices  jurisdiction  where  a  person 
"  mlfvUy  or  maliciously  commits  any  damage,  injury,  or 
spoil  to  or  upon  any  real  or  personal  property."  The  com- 
mitment states,  that  the  plaintiff  unlawfully  trespassed  on 
land  in  the  possession  of  David  Thomas ,  and  cut  down  and 
carried  away  a  quantity  of  rushes.  This  is  a  description 
merely  of  a  civil  trespass  to  real  property ;  the  cutting  and 
carrying  away  of  the  rushes  being  an  aggravation  of  the 
trespass  committed  to  the  realty.  But  the  offence  described 
in  the  conviction  is  totally  different*  Not  only  does  it  dif- 
fer in  the  nature  of  the  offence,  but  in  the  nature  of  the 
property  to  which  the  injury  has  been!  done.  It  is  laid  as 
a  malicious  damage,  and  the  property  damaged  is  described 
as  personal  property  only,  f iff.,  three  cart-loads  of  rushes, 
without  any  reference  whatever  to  an  injury  to  real  pro- 
perty. Now,  the  statute,  having  mentioned  both  real  and 
personal  property,  must  be  understood  as  drawing  a  dis- 

VOL.  I.  z  z  c  M,  R. 
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jBre*.  0/  PUat,  tinction  between  the  two,  and  as  requiring  it  to  be  set 
forth  to  which  kind  of  property  in  particular  the  damage 
has  been  done.  Two  distinct  classes  of  offences  are  pointed 
at  by  the  statute,  and  the  offence  described  in  the  convic* 
tion  belongs  to  one  of  those  classes,  and  the  offence  in  the 
commitment  to  the  other.    It  is  clear,  that,  unless  prereDt- 
ed  by  the  operation  of  the  7  &  8  Geo.  4f,  c  90,  s.  39,  such 
a  variance  would  be  fatal.   Rogers  t.  Jones  (a).     It  is 
there  said  by  the  Court:    ''The  commitment  and  the 
conTiction  do  not  connect  themselves  together.     A  ma- 
gistrate cannot   justify  a  commitment   for  one  offence 
by  a  conviction   for  another  and  a  different  offence.** 
The  variance  between  the  two  instruments  in  that  in- 
stance was  less  material  than  in  the  present  ease.     [Crttr- 
netft  B. — ^There  the  conviction  proceeded  upon  one  sta- 
tute, and  the  commitment  upon  another.]    In  Wiciesr. 
Clutterbueh  (£},  it  is  said  by  Park,  J. :— ''  Here  the  ma- 
gistrate is  to  get  rid  of  a  bad  commitment  by  referring  to 
a  previous  conviction.     In  this,  perhaps,  he  might  have 
succeeded,  if  he  bad  shewn  that  the  commitment  pursued 
the  conviction,  and  that  the  conviction  was  good ;  which, 
for  the  present  purpose,  I  will  assume  to  have  been  the 
case.    But  the  commitment  is  on  a  ground  totally  different 
from  that  charged  in  the  conviction;  and  how  am  I  to  know 
that  there  were  not  two  informations  against  the  pftrty? 
Besides,  the  conmiitment  does  not  state  any  ingredient  of 
the  offence  described  in  the  act,  nor  any  offence  within 
the  summary  jurisdiction  of  the  magistrate ;  and  it  is  not 
enough  for  us  merely  to  believe  that  it  refers  to  the  cofiTic- 
tion,  in  a  matter  which  ought  to  be  considered  so  striefly.** 
How  did  it  appear  in  the  present  case,  that  the  conric- 
tion  and  commitment  were  not  in  reality  for  two  different 
offences  ?  [Lord  Lyndkurst,  C.  B. — ^That  was  a  question  of 
fact  for  the  jury,  and  ought  to  have  been  put  to  them  if  it 

(a)  dB.&G.  409;  6  D.&R.  268,  &  C.  (6)  2  Bingk.  485. 
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WiM  intended  to  be  insisted  upon*  But  it  never  was  pre-  Bxeh.  of  PUat, 
tended  that  there  was  more  than  one  conviction* — The 
commitment  refers  to  a  conviction,  fand  it  must  be  pre- 
sumed that  it  was  to  the  one  in  question.  Alderson^  B.— 
The  objection  would  apply  to  every  case  of  a  variance.] 
The  next  objection  is^  that  the  Commitment  is  for  a  pe- 
nuliy,  white  the  conviction  is  for  a  reasonable  compenea'- 
iion.  The  intention  of  the  statute  was,  that  in  these  c&ses 
the  magistrates  should  exercise  a  discretion  iis  to  what 
shall  be  piud  by  the  offender,  not  as  a  penalty,  or  punish- 
ment of  the  offender  for  the  act  done,  but  as  a  reasonable 
compensation  to  the  party  aggrieved  by  the  consequences 
of  that  act.  In  the  imposing  of  a  penalty,  no  such  discre^- 
lion  is  re^unred,  and  the  two  payments  are  thetefore 
quite  distinct  in  their  nature;  and  the  conviction  and 
commitment  contain  diffbrent  judgments,  imposing  dif- 
ferent payments.  [Lord  Lpndhurei,  C.  B. — The  form  of 
conviction  given  by  the  statute  (a)  uses  the  word  "  penalty :" 
**  [or,  I  adjudge  the  said  A.  O.  for  his  said  offence^  to  forfeit 
and  pay  (here  stale  the  penalty  actually  imposed,  or  state 
ike  penalty  f  and  also  the  amount  oftht  injury  done,  as 
the  case  may  ie.)]"]  In  order  to  make  the  commitment 
good,  it  must  appear  on  the  face  of  it,  that  the  magistrates 
have  exercised  their  diso^efiun.  [Parke^  B. — It  must  be 
presumed  that  they  have  done  so.]  The  last  objecdon  is^ 
that  the  comtnitmeni  is  fbr  a  month  certain,  while  the 
convietion  is  only,  according  to  the  statute,  condilional 
for  a  month,  unless,  in  the  meahtiHie,  the  tnoney  be  paid. 
Under  the  cdtefiiitment,  the  gaoler  would  not  be  jus- 
tified in  releasing  the  offender,  in  any  event,  liottl  the 
expiration  of  the  month ;  and  though^  in  fact,  he  did  re- 
lease him  before  that  iitne,  it  was  at  his  own  peril.  The 
onty  strictly  legal  extrication  from  such  a  cominitment 
would  have  been  a  habeas  corpus.    These  Hre  the  va- 

(a)  7&80«o.  4,c.  30,8.  37. 
zz  2 
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jbmA.  9f  Pkoa,  riances  between  the  two  instruments,  and  they  are  fully 
sufficient  to  prevent  their  connexion,  and  to  render  the 
imprisonment  illegal.  The  commitment  is  in  the  nature 
of  process  of  execution,  and  if  an  execution  does  not 
pursue  the  judgment,  it  furnishes  no  justification.  But 
it  is  said,  that  even  if  these  are  to  be  regarded  as  mate- 
rial variances,  the  magistrates  are  protected  by  the  39th 
section  of  the  7  &  8  Geo.  4,  c.  30.  It  was  not  the 
object  of  that  clause  to  afford  any  such  protection.  It 
could  not  be  the  intention  of  the  legislature  to  enable 
magistrates,  who  had  once  been  guilty  of  an  unlawful  act, 
in  imprisoning  a  man  under  a  warrant  clearly  illegal,  to 
avoid  the  consequence  of  that  act  by  afterwards  drawing 
up  a  legal  conviction  for  some  offence,  no  matter  how  dif- 
ferent from  that  in  respect  of  which  the  party  was  com- 
mitted, and  thus  deprive  him  of  all  civil  remedy  for  the 
grievance.  Suppose  a  man  thus  illegally  condemned  to 
hard  labour,  is  it  to  be  contended,  that  the  justices,  by 
putting  a  false  conviction  on  the  files  of  the  quarter-ses- 
sions, shall  prevent  his  recovering  any  compensation? 
[Lord  LyndhuTMtf  C.  B. — It  must  be  taken,  that  the  con- 
viction was  previously  filed.  In  contemplation  of  law, 
it  is  necessarily  previous  to  the  commitment.]  The  words 
of  the  S9th  section  are  certainly  very  sweeping  and  ex- 
tensive ;  the  commitment  is  not  to  be  void  by  reason  of 
any  defect  therein,  but  then  it  is,  provided  there  be  a  good 
and  valid  conviction  to  eustain  the  same.  It  is  not  there- 
fore sufficient  merely  that  there  should  be  a  good  and 
valid  conviction  for  some  offence  against  the  same  offen- 
der, but  it  is  necessary  that  the  conviction  should  sustaim 
the  commitment  f  and  how  can  it  be  said,  that  in  this  case 
the  commitment  is  sustained  by  the  conviction,  when  the 
two  instruments  differ  in  the  nature  of  the  offence,  the 
nature  of  the  penalty  imposed,  and  the  consequences  of 
not  payingthe  penalty ;  thus,  in  fact,  agreeing  in  no  other 
particular,  than  in  being  directed  against  one  and  the 
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same  individual  f    The  clause  could  never  have  been  in-   Exeh.  of  Pleats 

tended  by  the  legislature  to  apply  to  such  a  case,  but 

merely  to  cure  technical  mistakes,  and  errors  not  material 

to  the  substance  of  the  instrument. 

Cur.  ctdv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by 
Parke,  B. — ^This  was  an  action  of  trespass  and  false 
imprisonment  against  the  defendants,  two  justices  of  the 
peace  for  the  county  of  Carmarthen.  There  was  a  plea 
of  the  general  issue.  On  the  trial  before  my  Brother 
Gumey  at  the  last  Spring*  assizes,  a  verdict  was  found 
for  the  defendants  by  the  direction  of  the  learned  Judge, 
the  plaintiff  not  choosing  to  be  nonsuited.  A  rule  nin 
having  been  obtained  to  set  aside  this  verdict,  cause 
was  shewn,  and  the  case  fully  argued  before  my  Lord 
Lyndhurst^  and  my  Brothers  Aldersatif  Gumey^  and 
myself,  in  the  last  term.  The  facts  of  the  case  were 
these: — The  plaintiff  was  convicted  before  the  defend- 
ants on  the  19th  of  January^  183S^  under  the  7  &  8 
Geo.  4,  c.  30,  s.  S4,  and  ordered  to  pay  the  sum  of 
10«.  and  costs ;  and  on  the  refusal  by  him  to  do  so,  he 
was  committed  to  prison  by  a  warrant  of  commitment, 
directed  to  the  constables  of  the  parish  of  Si.  Ishmael,  and 
the  keeper  of  the  house  of  correction^  under  the  hands  and 
seals  of  the  two  defendants,  the  material  part  of  which 
is  as  follows : — [His  Lordship  here  read  the  warrant  of 
commitment]  A  conviction  was  produced  on  the  trial, 
of  which  the  following  is  a  copy : — [The  learned  Judge 
read  the  conviction.]  Several  objections  were  taken  to 
this  commitment : — First,  that  no  offence  was  stated  in 
the  recital  of  the  conviction,  because,  in  order  to  consti- 
tute an  offence  (within  the  24th  sect,  of  7  &  8  Geo.  4, 
c.  30),  the  damage  must  be  wilfuUy  or  maliciously  com^ 
mitted,  and  there  is  no  statement  that  the  trespass,  though 
unlawful,  was  wilful  or  malicious.   Secondly,  it  was  oh- 
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Etek.  of  Pleat,  jected  that  the  Conviction  did  not  support  the  commiftiiient, 
for  the  former  was  for  an  injury  to  personal,  the  latter  to 
real  property.    The  third  objection  was,  that  the  oom- 
mitment  was  for  the  non-payment  of  apenaky,  while  the 
adjudication  of  imprisonment  in  the  conviction  was  (or  the 
non-payment  of  9  sum  of  money  6^  way  qf  compensatiam 
for  the  damage;  and  the  fourth  and  last^  that  the  com- 
mitment was  void,  because  it  was  for  a  month,  or  until  he 
be  delivered  by  the  due  order  of  the  law;  and  the  act 
authorised  a  commitment  for  any  term  not  exceeding  two 
calendar  months^  not  absolutely,  but  unless  the  sum  or- 
dered to  be  paid,  and  costs,  should  be  sooner  paid.    In 
answer  to  thes^  objections,  the  defendant^'  counsel  relied 
on  the  39th  sect,  of  the  same  statute,  7  &  8  Geo.  4,  c.  30; 
by  which  it  is  enacted,  inter  alia,  that  "  no  such  convic- 
tion  shall  be  quashed  for  want  of  form,  or  be  removed  by 
certiorari^  &Cr,  and  no  warrant  of  commitment  shall  be 
held  void,  by  reason  of  afiff  defect  therein,  provided  it  be 
therein  alleged  that  the  party  has  been  convicted,  and 
there  be  a  good  and  valid  conviction  to  sustain  the  sameJ* 
The  first  of  the  objection^  is  certainly  cured  by  this 
clause  in  the  statute,  and  the  second  ought  not  to  jM^vail, 
because  it  charges,  that  the  conviction  is  for  the  same 
offence,  though  in  somewhat  different  language ;  viz.  for 
the  maliciously  cutting  and  carrying  away  a  quantity  of 
rushes;  and  it  proceeds  upon  the  same  statute  as  that 
on  which  the  commitment  is  founded;  in  which  respect 
this  case  is  distinguishable  from  that  of  Rogers  v«  Jones{a)^ 
cited  at  the  bar,  where  the  commitment  and  conviction 
were  for  offences  against  different  statutes.    As    littk 
foundation  is  there  for  the  third  objection ;  viz.  that  the 
commitment  is  for  non-payment  of  a  i>enalty.    The  24th 
section  treats  as  a  penalty  the  sum  awarded  by  the  jus- 

(a)  3  B.  &  C.  409;  5  D.  &  ^268,  S.  C. 
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does,  where  the  party  aggrieved  is  examined  in  proof  of  Exdk.  0/  Phot, 
the  offence  (and  that  was  so  in  the  present  case,)  for  it  ^ 

directs  the  money  to  be  applied  as  every  penalty  imposed  Dakisll 
by  a  justice  of  the  peace  under  that  act  is  thereinafter  pbilipps. 
directed  to  be  applied.  The  objections  are  therefore  re- 
duced to  the  fourth  and  last,  which  is,  that  the  commit- 
ment is  for  a  month  absolutely,  whereas  the  statute  au- 
thorises a  commitment  for  that  time,  unless  the  sum 
ordered  to  be  paid,  and  costs,  be  sooner  paid.  It  is  clearly 
settled,  that  the  cause  of  commitment  ought  to  be  cer- 
tainly stated,  to  the  end  that  the  party  may  know  for 
what  he  suffers,  and  how  he  may  regain  his  liberty  (a). 
And  if  it  be  not,  it  is  not  only  a  ground  for  discharging  the 
party,  but  the  warrant  is  void,  and  no  justification  in  an 
action  of  false  imprisonment.  Oroome  v.  Forre9ter{b)9 
contrary  to  the  dictum  of  Lord  HoU  in  Bracey^s  ease  (c). 
In  the  present  case,  the  conclusion  of  the  warrant  of 
commitment  is  clearly  wrong,  unless  the  words,  '^  unless 
he  be  released  by  the  due  order  of  the  law,*'  are  equiva- 
lent to  the  qualification  which  the  statute  requires,  and 
which  ought  to  have  been  introduced,  t^ir.  ''  unless  the 
money  should  be  sooner  paid.*'  But  that  they  are  not 
equivalent  appears  by  Dr.  Groetwelfs  ease^  and  by  the 
Mayor  and  Churchwardens  of  Northamptons  case(d)f 
and  Yoxley^s  ease(e).  The  case  of  Qoff(f)  is  no  autho- 
rity to  the  contrary;  for  there  was  no  uncertainty  on 
the  face  of  the  commitment;  the  adjudication  was  recited, 
and  was  correct;  and  the  Court  construed  the  conclusion 
of  the  warrant  with  reference  to  the  recital  in  the  war- 
rant itself.  There  is  no  doubt,  therefore,  in  our  minds,  but 
that  the  conclusion  of  this  warrant  of  committal  is  wrong, 

(a)  Dr.  GroenveU'tcase,  1  Ld.  (d)  Carth.  152. 

Raym.  213.  (e)  3  Salk.  351. 

(6)  5  M.  &  Selw.  314.  (/)  3  M.  &  Selw.  203. 
(c)  Comb.  391. 
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Exek,  of  PUas,  and  the  commitment  void,  unless  it  be  aided  by  the  39th  sec- 
1835 

^     tion,  above  referred  to.     It  is  contended  by  the  plaintiff 

,  Daniell  that  it  is  not,  because  that  section  has  no  operation  unless 
PHiLippf.  ^^^  conditions  are  complied  with :  Jirst^  that  it  is  alleged 
in  the  warrant  that  the  party  is  convicted ;  and,  geeondly, 
that  there  be  a  good  and  valid  conviction  to  sustain  the 
warrant  of  commitment ;  and  although  it  is  admitted  that 
the  first  condition  is  performed,  it  is  insisted  that  the 
second  is  not.  And  the  case  appears  to  us  to  resolve  it- 
self into  the  question,  whether  the  conviction  in  this  case, 
which  is  certainly  good  and  valid  on  the  face  it,  does  sus- 
tain the  warrant  of  commitment  within  the  meaning  of  the 
act.  On  the  part  of  the  plaintifi*  it  is  contended,  that 
it  does  not,  because  it  is  insisted  that  it  is  necessary  that 
the  conviction^  in  order  to  sustain  the  commitment,  should 
authorise  that  imprisonment  which  it  directs;  and  this 
conviction  does  not.  Though  it  may  not  be  necessary  that 
they  should  agree  in  every  particular,  it  is  contended  that 
an  agreement  in  this  respect  is  essential;  otherwise  a 
commitment  might  be  for  10  years,  and  a  conviction  ad- 
judging an  imprisonment  for  a  month  might  render  the 
commitment  valid  for  a  month.  On  the  other  hand,  it  was 
argued  for  the  defendants,  that  all  which  this  clause  in  the 
statute  requires  is,  that  there  should  really  be  a  conviction 
on  the  face  of  it  good  and  valid,  and  that  the  warrant 
should  be  issued  on  that  conviction.  We  have  felt  con- 
siderable doubt,  in  the  course  of  the  argument  and  on 
subsequent  consideration,  upon  this  question ;  but  we 
have  come  to  the  conclusion,  that  the  efiect  of  the  39th 
section  is  to  render  this  warrant  valid.  It  is  perfectly 
clear  that  the  legislature  meant  to  cure  some  defects  in  the 
warrant  by  this  clause ;  it  is  equally  clear  that,  in  order 
to  ascertain  whether  any  defects  in  the  warrant  are  cured, 
reference  must  be  had  to  the  conviction  itself,  for  the  pur- 
pose of  ascertaining  that  it  is  good  and  valid.    Hence  it 


HILARY  TERMi  5  WILL.  IV.  675 

follows,  that  neither  the  party  to  be  affected  by  the  war-  ExcH,  of  pu«u, 
rant,  nor  those  who  are  to  act  upon  it,  can  know  from  the 
warrant  alone  (if  there  be  any  defect  on  the  face  of  it), 
whether  it  is  valid  or  not.  There  must  be  a  reference 
had  to  the  conviction;  and  in  this  respect,  the  clause  in 
question  alters  the  general  law,  by  which  the  offence  and 
punishment  are  to  be  collected  from  the  warrant  itself. 
We  cannot  help  thinking,  that  the  reason  why  the  legis- 
lature has  made  it  essential  to  the  cure  of  any  defect  in 
the  commitmeot,  that  it  should  state  that  the  party  was 
convicted,  is  to  give  those  who  are  to  act  upon,  or  be  af- 
fected by  the  warrant,  notice  that  there  is  a  conviction,  and 
put  them  upon  inquiring  after  the  terms  of  it.  If  there  is 
to  be  a  reference  to  the  conviction  (as  there  must  be),  why 
are  we  to  narrow  the  beneficial  effect  of  the  clause  in 
question,  by  holding  that  the  reference  must  be  for  one 
purpose,  and  not  for  all  ?  Our  opinion  is,  that  as  both 
instruments  must  be  looked  at  by  all  parties  concerned  in 
the  validity  of  the  warrant,  whenever  there  is  any  defect 
in  it,  both  are  to  be  read  together,  and  to  be  held  expla- 
natory one  of  the  other ;  and  if,  thus  reading  them,  the 
conviction  justifies  the  commitment  so  explained,  it  is  suf- 
ficient. Taking  the  two  together  in  this  case,  the  con- 
viction explains  the  ambiguous  words  at  the  end  of  the 
commitment ;  and  they  may,  on  the  principle  of  the  deci- 
sion in  Goff's  case,  above  referred  to,  be  construed,  by  aid 
of  the  conviction,  to  mean  that  the  plaintiff  is  to  be  im- 
prisoned for  a  month,  unless  the  money  be  in  the  mean 
time  paid.  It  is  unnecessary  for  us  to  decide  whether 
the  imprisonment  would  have  been  justified,  if  the  con- 
clusion of  the  warrant  had  not  contained  ambiguous  words, 
capable  of  explanation  by  the  context,  and  had  been 
plainly  wrong ;  as,  if  the  commitment  had  been  for  two 
months,  and  the  adjudication  for  one,  unless  the  money 
should  have  been  first  paid :  though,  looking  at  the  very 
large  words  of  the  39th  section,  even  such  a  defect  may 
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^"*il^f*"'  have  been  intended  to  be  cured.  We,  therefore,  think 
that  the  99th  section  does  cure  the  defect  in  this  case, 
as  the  warrant  does  refer  to  a  conviction,  and  there  is 
a  good  and  valid  conviction  on  which  the  warrant  was 
founded,  and  which  does,  when  both  are  read  together, 
sustain  the  warrant,  even  in  the  sense  attributed  to  that 
word  by  the  plaintiff's  counsel ;  that  is,  it  authorises  the 
imprisonment  mentioned  in  the  warrant.  We  feel  satisfied, 
that  by  giving  this  construction  to  this  clause,  we  are 
acting  in  accordance  with  the  intention  of  the  legislature, 
which  clearly  was  to  protect  magistrates  from  the  con- 
sequences of  inaccurate  commitments,  drawn  up  on  the 
spur  of  the  occasion  by  unlearned  men.  The  rule  must 
therefore  be  discharged. 

Rule  discharged. 


A  summons  to 
refer  an  attor- 
ney's bill  for 
taxation,  and  a 
Judge's  order 
thereupon,  do 
not  operate  as  a 
stay  of  proceed- 
ings, BO  as  to 
prevent  the  at- 
torney from  su- 
ing upon  the 
bill. 

A  writ  issued 
under  sect.  10  of 
2  &  3  IT.  4,  c. 
39,  to  prevent 
the  operation  of 
the  Sutute  of 
Limitations^ 
may  be  returned 
noil  ett  invtiUut 
without  any  at- 
tempt at  service. 


Williams  v.  Roberts. 

c/.  JERVJS  had  obtained  n  rule  to  shew  cause  why  the 
writ,  and  proceedings  thereupon  in  this  cause,  should  not 
be  set  a^ide  for  irregularity.  The  action  was  brought  upon 
an  attorney's  bill,  delivered  the  S8th  February,  1834.  On 
the  0pd  pf  March,  a  summons  to  tax  the  bill  waa  taken 
out,  attendable  on  the  S9th,  and  on  that  day  the  plaintiff 
issued  bis  writ.  The  summons  was  regularly  attended, 
and  an  order  was  made>  referring  the  bill  to  the  Master  for 
taxation*  The  writ  having  been  returned  nou  est  inventus^ 
within  one  calendar  month  after  its  expiration,  a  second 
writ  was  issued.  The  rule  was  obtained  by  Jervis  on  two 
grounds;— :/fr#l,  that  the  first  writ  was  irregdar,  in  having 
issued  while  there  was  a  stay  of  proceedings ;  and  seeoudfy, 
that  the  ^rst  unit  ought  to  have  been  served  before  the 
issuing  of  the  second.  It  appeared  from  the  affidavits,  thai 
the  defendant  might  have  been  served  with  the  writ  had 
any  attempt  to  that  effect  been  made. 
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A  V.  Biehards  now  shewed  cause.— Th^  sunnuNis  and  ^^\Kl^*^ 
order  did  not  operate  as  a  stay  of  proceedings.  When  >  ■  ^  ^ 
the  summons  issued,  no  proceedings  had  been  eommenised,  Wili.ia¥« 
and  it  could  not  therefore  operate  jls  a  stay.  The  sum*  Eoss^t*. 
mons  was  a  collateral  proceeding,  and  not  in  the  cause. 
With  regard  to  the  second]^  objection,  the  Uniformity  of 
Process  Act  does  not  require  that  the  first  writ  should  be 
served.  The  words  of  the  proviso  in  the  act  are  (a)  :-rT* 
**  That  no  first  writ  shall  be  available  to  prevent  the  ope<> 
ration  of  any  statute,  whereby  the  tiipe  for  the  commence* 
ment  of  the  action  may  be  limited,  unless  the  defendant 
shall  be  arrested  thereon  or  served  therewith,  or  proceeds 
ings  to  or  towards  outlawry  shall  be  bad  thereupon,  or  un- 
less such  writ,  and  every  writ,  if  any,  issued  in  continuatbn 
of  a  preceding  if  rit,  shall  be  returned  non  est  inveniui, 
and  entered  of  record  within  one  calendar  month  next  after 
the  expiration  thereof,  including  the  day  of  such  expira- 
tion; and  unless  every  writ  issued  in  continuation  of  a 
preceding  writ  shall  be  issued  within  one  calendar  month 
after  the  expiration  of  the  preceding  writ,  and  shall  con- 
tain a  memorandum  indorsed  thereon,  or  subscribed  there- 
to, specifying  the  day  of  the  date  of  the  first  writ;  such 
return  to  be  made  in  bailable  process  by  the  sherifi*,  or 
other  oflScer  to  whom  the  writ  shall  be  directed,  or  his 
successor  in  office;  and  in  process  not  bailable,  by  the 
plaintiff,  or  his  attorney,  suing  out  the  same,  as  the  case 
may  be."  Before  this  statute,  the  plaintiff  would  have 
been  at  liberty  to  issue  his  writ,  and,  without  serving  it,  to 
keep  it  alive  by  entering  continuances  at  any  subsequent 
period;  and,  unless  there  is  something  in  the  above  clause 
which  renders  it  imperative  upon  him  to  serve  the  writ, 
the  Court  will  not  drive  him  on  to  prosecute  an  action  from 
which  he  may  derive  no  fruit.  The  act  specifies  certain 
conditions,  without  a  compliance  with  which  a  writ  shall 

(a)  2&3W.4,c.39,8.10. 
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Exeh.  of  Pleas,  not  Operate  to  prevent  the  effect  of  the  Statute  of  Limita- 
tiODB;  and  these  conditions  are  in  the  altemative,  vur. — 
^4i,  "  unless  the  defendant  shall  be  arrested  thereon,  or 
served  therewith ;"  or,  secondly,  ''unless  proceedings  to  or 
towards  outlawry  shall  be  had  thereupon  ;**  or,  thirdttf^  "an* 
less  such  writ,  and  every  writ,  if  any,  issued  in  continuation 
of  a  preceding  writ,  shall  be  returned  nan  est  invenhu, 
and  entered  of  record,"  &c.  The  plaintiff*  has  adopted 
and  complied  with  the  last  condition,  which  does  not  re- 
quire that  any  attempt  should  be  made  to  serve  the  writ 
before  the  return  of  iton  esi  inventus;  and  having  caused  it 
to  be  entered  of  record,  he  has  satisfied  the  statute,  the 
object  of  which  was,  that,  by  the  writ  being  entered  of 
record,  the  defendant  might«  by  searching,  have  an  oppor- 
tunity of  ascertaining  whether  or  not  the  plaintiff  had  kept 
alive  his  remedy. 

t/.  Jervis,  in  support  of  the  rule. — It  may  be  assumed 
that  the  writ  issued  after  the  S9th,  when  the  summons  was 
returnable ;  and  whether  or  not  the  summons  acted  as  a 
stay  of  proceedings,  the  order,  at  all  events^  would  have 
that  effect.  [Lord  Abinger,  C.  B. — An  order  made  upon 
a  summons  to  refer  an  attorney's  bill  for  taxation  b  no 
stay  of  proceedings.  Under  special  circumstances  such 
stay  might  be  directed;  but  it  is  not  so  here.]  The  case 
of  Wells  V.  Secret  (a)  is  an  authority  to  shew  that  the  order 
operates  as  a  stay.  [Parkef  B. — It  is  so  with  regard  to  a 
summons  in  a  cause,  but  not  with  respect  to  a  summons 
like  the  present,  in  a  collateral  proceeding.]  At  aU 
events,  upon  the  second  point  the  defendant  ought  to  have 
this  rule  made  absolute.  Since  the  passing  of  the  Uni- 
formity of  Process  Act,  a  party  is  not  entitled  to  issue  a 
writ,  without  proceeding  upon  it.  The  evil  before  that 
statute  was,  that  a  person  might  issue  a  writ,  and,  fifty 
years  afterwards,  by  entering  continuances,  might  defeat 

(a)2Dowl.  P.  C.447. 
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the  operation  of  the  Statute  of  Lunitations.  To  remedy  Exeh.  of  PUas, 
that  evil  was  the  object  of  the  new  statute,  which  requires 
a  writ  to  be  issued  every  four  months,  and  not  only  so,  but 
requires  also  such  writs  to  be  served.  Unless  served,  the 
defendant  could  have  no  notice  of  them,  and  might  ulti- 
mately be  loaded  with  all  the  arrears  of  costs  occasioned 
by  these  proceedings.  [Parie,  B. — That  by  no  means 
follows.  The  Master  informs  us  that  such  costs  would 
not  be  allowed.]  Great  inconvenience  and  injustice  would 
follow  from  holding  that  the  writ  need  not  be  served.  A 
person  having  a  cross  demand,  might  forbear  from  enforc- 
ing it,  relying  on  the  Statute  of  Limitations,  and,  after  he 
bad  lost  his  own  remedy,  might  find  that  by  a  secret  writ 
his  debtor  could  enforce  his  own  claim  while  he  had  lost 
his  set-off.  The  proviso  should  be  read  as  if  after  the 
words  non  est  invetdui  there  were  added  the  words,  "  if 
he  cannot  be  arrrested  or  served  therewith,'*  as  in  the  pre- 
ceding clause. 

Lord  Abingbr,  C.  B. — The  first  ground  upon  which 
this  rule  was  moved,  has  been  very  properly  abandoned, 
and  I  am  of  opinion,  with  regard  to  the  other  point,  that 
the  rule  must  be  discharged.  The  proviso  in  the  10th 
section  of  the  Uniformity  of  Process  Act  is  quite  distinct 
from  the  previous  enactment,  and  relates  solely  to  writs 
issued  for  the  purpose  of  avoiding  the  Statute  of  Limitations. 
It  mentions  three  modes  by  which  that  object  may  be  ef- 
fected, and  the  last  of  these  modes  is,  by  issuing  a  writ, 
and  procuring  it  to  be  returned  non  est  inventus  and  en- 
tered of  record.  But  nothing  is  said  in  that  clause  re- 
specting the  necessity  of  having  such  writ  served.  The 
meaning  of  the  statute  is,  that  the  plaintiff,  at  the  expira- 
tion of  each  four  months,  shall  do  that  which,  before  the 
statute,  he  was  at  any  subsequent  time  at  liberty  to  say  that 
he  had  done.  The  object  was  to  compel  him  to  proceed 
regularly,  and  to  abolish  the  fiction  of  writs  having  issued. 
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EmcH.  of  Pkoi,  which  never,  in  fact,  hdd  any  dxlstence  (a).  It  may  also 
hate  been  intended,  as  Mr.  Richards  has  suggested,  that, 
by  the  t^rit  being  entered  of  record,  the  defendant  might 
have  an  opportunity  of  knowing  what  steps  were  taken 
agauist  him. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  Mr. 
Jervis  Would  introduce  into  the  proviso  in  question  words 
which  would  materially  alter  its  construcddn^  Now,  it  is 
a  well  established  rule  in  the  construction  of  acts  of  Par- 
liament, not  to  introduce  any  new  words,  unless,  without 
such  introduction,  somethbg  manifestly  absurd  or  repug- 
nant would  follow.  But  that  is  not  the  case  here;  and 
the  statute  may  be  read  as  it  stands,  without  the  necessity 
of  any  such  additional  words.  The  object  to  be  accom- 
fllshed  was,  the  making  it  necessary  for  the  plaintiff  ac- 
tually to  do  that  which,  according  to  the  old  jiractice,  it 
was  sufficient  for  him  to  state  upon  the  record  that  he 
had  done.  This  is  effected  by  the  proviso,  which,  being 
capable  of  receiving  a  sensible  coAstiruction,  must  be  un- 
derstood in  the  ordinary  sense  of  the  v^ords,  as  they  stand- 
It  is  unnecessary  to  give  an  opinion  whether  or  not  it 
might  have  been  better  to  require  that  in  audi  cases  the 
Writ  should  actually  be  served. 

Rtile  diM^harged,  with  costs. 

(a)  BoI  tbe  statute  does  not  ibt  pluntiff  may  issue  his  writ, 

abolish  the  old  practice  of  enter-  and  more  than  four  months  after 

ing  continuances,  except  in  the  the  expiration  of  that  writ  may 

case  of  writs  issued  under  this  enter  continuances  and  proceed. 

section  for  the  purpose  of  avoid-  NickoUon  t.  Rffwe,  2  Crom.  A  M. 

ing  the  operation  of  the  Statute  469 ;  Dowl.  P.  0. 296,  S.  C. 
of  Limitations.    In  other  coses 
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Adams  v.  6.  Bankart  and  O.  T.  Bankart. 

Assumpsit  on  an  award.    The  declaration  stated,  One  partner ha» 
that  certain  differences  had  arisen  between  the  plaintiff  ^hVn^^^j^'^^fnd 
and  certain  other  persons,  theretofore  his  partners,  to  wit,  ^'|^^,jJJj2Son 
one  John  Pares  and  one  James  Heygaie,  since  deceased,  to  arbitration, 
and  the  defendants;  and  that  for  potting  an  end  to  th^  ^^enofthe 
same,  the  pUiintiff"  and  the  said  J.  P.  and  J.  H.  and  the  ^"f  "jJJ^fbe 
defendants  submitted  themselves  to  the  award  of  one  dUcrctionofthe 

Judge  whether 

Samuel  Miles  \  and  it  then  stated  the  award,  &c.     Plea,  he  will  permit 
the  general  issue.    At  the  trial  before  Taunton  J.,  at  the  Je^aied* 
last  Summer  Assises  for  the  county  of  Leicester ^  it  ap- 
peared, on  the  evidence  of  Miles,  the  arbitrator,  that  the 
submission  was  by  parol ;  that  the  arbitrator  had  been  re- 
quested by  Pares  only  to  undertake  the  reference,  in  the 
course  of  which,  however,  he  saw  Heygate,  but  that  the 
defendants    had    liever   attended    the    reference.     The 
plaintiff  ^£/af7t#  attended  the  reference  in  person.     Milei 
stated  that  the  defendants  were  represented  at  the  refer- 
ence by  their  attorney,  Frederick  Bankart.    It  was  ob- 
jected an  behalf  of  the  defendants,  that  the  submission  of 
aQ  parties  to  the  award  had  not  been  proved;  that  there 
was  no  assent  on  the  part  of  the  plaintiff  or  of  Heygatd 
to  the  reference;  and  that  one  partner  had j  no  power  to 
bind  another  partner  to  submit  to  arbitration.    The  fact 
of  the  arbitrator  having  seeni  Hey  gate  during  the  refer- 
ence being  called  in  question  at  the  trial  by  the  coutisel 
for  the  defendants,  the  notes  of  the  learned  Judge  were 
appealed  to,  and  it  did  not  appear  from  them  that  the  ar- 
bitrator had  seen  Heygate;  whereupon  the  counsel  for 
the  plaintiff  proposed  to  recall  Miles,  for  the  purpose  of 
ascertaining  the  exact  evidence  he  had  given  on  this 
point;  but  the  learned  Judge  said,  that  he  could  not  allow  a 
witneas,  after  it  had  been  seen  where  the  shoe  pinched,  to 
be  re-examined;  and  he  inquired  from  the  counsel  for  the 
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Exeh.  rf  PUtu,  defendants  whether  he  objected  to  the  witness  being  re- 
called; and  on  his  stating  that  he  did  so  object,  he  refused 
to  recall  him.  The  learned  Judge  told  the  jury  that  the 
fact  of  the  plaintiff  having  attended  the  reference,  was 
sufficient  evidence  of  a  submission  on  his  part;  and  that 
Frederick  Bankart  having  acted  as  the  attorney  of  the 
defendants,  they  must  be  taken  to  be  bound  by  his  acts. 
But,  in  consequence  of  the  submission  ot  Hey  gate  not  being 
proved,  the  plaintiff  was  nonsuited.  In  Miehaelnuu  Term, 
Hill  having  obtained  a  rule  to  shew  cause  why  the  non- 
suit should  not  be  set  aside  and  a  new  trial  had— ;/!r«/,  on 
the  ground  of  the  refusal  of  the  learned  Judge  to  recall  the 
witness  Miles;  and  secondly^  on  the  ground  that  Pares 
was  entitled  to  bind  his  co-partner  by  submittbg  to  the 
reference — 

Ooulbum,  Serjt.,  and  MeUor,  now  shewed  cause. — 
With  regard  to  the  first  point,  it  is  clear  that  it  was  in  the 
discretion  of  the  learned  Judge  whether  he  would  recall  the 
witness ;  he  exercised  that  discretion,  and  the  Court  will 
not  now  question  it  IParAe,  B. — When  the  rule  was 
moved  for,  it  was  understood  that  Mr.  Justice  Tauniam 
had  stated  that  he  had  no  power  to  recall  the  witness  with- 
out the  consent  of  the  defendants;  but  as  this  does  not  ap- 
pear upon  the  report,  it  must  be  taken  that  he  did  exer- 
cise his  own  discretion.  Lord  Abinger,  C.  B. — ^The 
learned  Judge  says, ''  the  objection  being  made,  I  refuaed 
to  recall  the  witness;**  the  meaning  of  which  is,  that,  in  the 
exercise  of  his  discretion,  he  refused,  on  the  objection 
being  made,  to  permit  the  witness  to  be  recalled.  It  is 
quite  clear  that  it  is  merely  matter  of  discretion.]  Then, 
upon  the  second  point,  Stecid  v.  Salt  (a)  is  an  express  au- 
thority to  shew  that  one  of  several  partners  cannot  bind 
the  others  by  a  submission  to  arbitration,  although  relating 

(a)  3  Bingh.  101. 
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to  partnership  matters.    That  case  was  decided,  on  the  ^^\^S^^* 
ground  that  the  entering  into  a  submission  to  arbitration 
is  no  part  of  the  ordinary  business  of  a  trading  firm,  and 
that  an  authority  from  one  partner  to  another  can  only 
be  implied  for  what  is  necessary  to  carry  on  the  trade  in 
which  the  partners  are  concerned.     The  case  of  Ferrer  v. 
Oven  (a)  shews  that  it  is  necessary  that  the  submission  of 
all  parties  should  be  provedi  the  submission  of  one  being 
the  consideration  for  the  submission  of  the  others.     The 
extent  of  the  implied  authority  of  one  partner  to  bind 
another  was  much  discussed  in  the  case  of  Dickinson  v. 
Valpy  (6).     It  was  there  held  that  an  authority  to  draw 
bills  exists  only  *^  where  it  is  necessary  for  the  purpose  of 
carrying  on  a  trading  partnership."    The  rule  is  stated  by 
Mr.  Justice  Parie  in  the  following  terms: — ''Now,  un- 
doubtedly, if  there  is  a  complete  partnership  between  two 
or  more  persons,  one  partner  does  communicate  to  the 
other  standing  in  the  relation  of  complete  partner,  all  au- 
thorities necessary  for  carrying  on  the  partnership,  and  all 
authorities  usually  exercised  by  partners  in  the  course  of 
that  dealing  in  which  they  are  engaged."    It  cannot  be 
said  that  the  authority  of  submitting  to  a  reference  is 
either  necessary  for  carrying  on  the  trade,  or  that  it  has 
been  usually  exercised  by  partners.    From  these  authori- 
ties it  appears  that  one  partner  has  no  power  to  bind  an- 
other, except  with  regard  to  matters  which  are  essential  to 
the  proper  management  and  carrying  on  of  their  mutual 
trade,  and  that  a  submission  to  reference  is  not  one  of 
such  matters.     The  point  has  been  considered  as  decided 
since  the  case  of  Stetid  v.  SaU,  and  this  rule  cannot  be 
made  absolute  without  overthrowing  that  decision. 

HiU  and  Humphrey t  canird,  abandoned  the  first  point. 

(a)  7 B.  &  C.  427j  1  Man.  &Ry.      &  Ry.  88. 
222,  S.  C.    See  also  Brazier  v.         (b)  10  B.  &  C.  128;  6  Man.  & 
^ofMM,  8  B.  &C.  124,  S.C. ;  2  Man.     Ry.  126,  S  C. 

VOL.  I.  AAA  CM.  R. 
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Egek.  ofPUat,  The  text  writers  on  die  lam  of  partnership  stiH  continue 
->     to  treat  this  as  an  open  question;  and  upon  principle  there 
Adams        is  no  reason  why  one  partner  should  not  possess  the  power 
Banxart.      ^f  binding  his  co-partners  by  a  aubmismon  to  arbitratioa. 
It  cannoty  indeed,  be  contended  that  one  partner  possesses 
authority  to  bind  another  by  deed;  but  that  rests  upon 
particular  reasons,  referred  to  by  Lord  Kenyou,  in  the 
case  of  Harrison  v.  Jackson  {a)^  mz»,  that  one  partner 
shall  not  have  power  by  such  an  act  to  bind  the  lands  of 
his  co-partners.    Upon  an  examination  of  the  powers 
vested  in  one  partner  with  regard  to  another,  they  will 
appear  to  be  of  a  nature  quite  as  extensive  as  that  of 
submitting  to  arbitration.     One  ptftner  may  release  a 
debt  after  action  brought,  and,  consequently,  the  action 
itself;  he  may  likewise  stay  proceedings  in  the  action; 
he  may  give  a  note  under  the  Lords'  Act,  which  diall  band 
his  co-partner;  he  may  give  a  notice  to  quit,  for  faimsdf 
and  his  partners;  he  may  give  a  guarantie;  he  may  sue 
out  a  fiat,  vote  in  the  dioice  of  assignees,  and  sign  die 
bankrupt's  certificate;  he  may  receive  payment  of  a  debt, 
and  give  a  discharge  for  it.     [Parte,  B. — Here  you  con- 
tend that  he  may  impose  a  fresh  liability  upon  hb  eo-pait- 
ner,  which  is  very  different  from  the  case  of  a  discharge 
upon  payment.    Lord  Abinger,  C.  B. — ^If  he  sboidd  im- 
properly release  a  debtor  to  the  i^rm,  the  question  wovU 
still  remain  open  between  him  and  his  co-partners.]    So,  if 
he  should  improperly  submit  to  arbitradouj  it  would  not 
conclude  the  matter  as  between  himself  and  the  oliier 
members  of  the  firm.     It  is  an  anomaly  to  say  that  a  part* 
ner  who  has  power  to  bind  his  co-partners  by  making  a 
contract  with  regard   to    partnership   matters,  and  by 
payment  in  pursuance  of  that  contract,  should  not  have 
power  to  bind  them  with  regard  to  vHiat  may    be  a 
most  necessary  intermediate  step,  riff,  ascertainiqg  the 

(«)  7  T.  R.  207. 
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liability,  or  the  extent  of  the  liability,  of  the  firm  uoder  the  ^ch.  pf  pum, 
contract  00  made.  In  former  times,  the  policy  of  courts 
of  law  was  to  diBcouBtenaiice  arbitrations;  but  latterly 
they  have  lei^ned  to  this  mode  of  terminating  disputes; 
and  such  also  has  been  the  disposition  of  the  legislature, 
as  is  apparent  from  the  act  for  the  further  amendment  of 
the  law  (a).  [Lord  Abinger^  C.  B. — I  have  always  thought 
that  poKcy  is  the  last  guide  to  which  the  Judges  of  the 
Courts  of  law  ought  to  resort.  If,  indeed,  there  be  no  de- 
cisions which  can  govern  them,  and  no  principles  which 
can  lead  them  on  their  way,  then,  and  then  only,  accord- 
ing to  the  light  of  their  own  imperfect  minds,  they  must 
endeavour  to  discover  and  lay  down  such  rules  as  they 
conceive  best  adapted  to  promote  the  good  of  the  pubHc] 
The  case  which  has  been  relied  upon  of  Stead  v.  Salt  was 
the  case  of  a  partnership  in  a  particular  transaction,  and 
not  of  a  general  partnership,  as  here;  and  upon  that  cir- 
cumstance Mr.  Justice  Bayley^  before  whom  the  cause 
was  tried,  appears  to  have  founded  his  opinion  that  the 
instrument  of  submission  was  insufficient.  In  Strang  ford 
V.  Green  (6),  which  was  an  action  for  non-performance  of 
an  award,  the  Court  said — ''  The  defendant  may  undertake 
for  his  partner."  [Lord  Jbinger,  C.  B. — The  Court  did 
not  say  that  the  undertaking  would  bind  the  partner,  but 
merely  the  defendant  who  gave  it.] 

I40rd  Abinger,  C.  B. — ^I  think  we  have  sufficient  autho- 
rity for  saymg,  that  one  partner  cannot  bind  another  by 
a  submission  to  arbitration,  without  the  assent  of  the  lat- 
ter. I  do  not  mean  to  say  that  such  assent  must  be  given 
in  any  particular  form  of  words,  or  that  it  requires  to  be 
under  the  hand  of  the  copartner;  all  that  is  necessary  is, 
that  there  should  be  some  evidence  of  an  actual  authority 
conferred.    Such  a  power  does  not  arise  out  of  the  relation 

(a)  2  &  3  W.4,  c.  42.  (6)  2  Mod. .228. 

A  A  a2 
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Exck.  of  Pleat,  of  partnership,  and  is  not,  therefore,  to  be  inferred  from 
such  relation.  The  case  of  Steady.  SM  is  in  point,  and  I 
think  there  is  no  ground  for  the  distinction  which  has  been 
taken  between  a  general  partnership,  and  a  partnership  in 
a  particular  transaction. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  The 
authority  to  bind  a  partner  to  submit  to  arbitration  does 
not  flow  from  the  relation  of  partnership,  and  where  it  is 
relied  upon,  it  must,  like  every  other  authority,  be  proved 
either  by  express  evidence,  or  by  such  circumstances  as 
lead  to  the  presumption  of  such  an  authority  having  been 
conferred.  The  case  of  Stead  v.  Salt  shews  that  the  re- 
lation of  partnership  does  not  communicate  any  such 
power  as  that  which  has  been  contended  for. 

The  rest  of  the  Court  concurred;  but  in  consequence 
of  an  arrangement  between  the  parties,  the  Court  directed 
the  rule  to  be  made  absolute. 

Rule  absolute. 


BvAsr.WyLiE. 

To  an  action  by  ASS UMPSJT  hy  the  drawer  against  theacceptor  of  abill 
iSj^&"»c-  of  exchangcforl20/.,drawn  theg6thi«/arcA,  1833,  andpay- 
ceptor  of  a  bill     ^\j\q  gi^r  months  after  date;  with  counts  for  goods  sold,  and 

of  exchange,  the  ^   '  o  ' 

defendantpiead-  on  an  account  Stated.  First  Plea — ^No  consideration  for  the 
Srcitwasagreed  ^cccptance,  or  payment  by  the  defendant.    Second  Plea — 

between  the 
plaintiff  and  de- 
fendant that  the  plainliflTshoold  consign  to  JJf,  certain  goods,  and  that  out  of  the  proceeds  of  tboae 
goods  the  plaintiff  should  direct  J,N.  to  pay  to  the  defendant  a  sum  equal  to  the  amount  of  the 
bill;  and  that  in  case  the  proceeds  should  not  have  arriyed  in  England  when  the  bill  becaae  due, 
the  plaintiff  should  renew  the  bill.  The  plea  then  stated,  that  the  proceeds  had  not  arrived  when 
the  bill  became  due :  that  the  plaintiff  declined  to  draw  another  bill ;  that  it  was  thereupon  agreed 
that  the  defendant  should  write  to  /.  N,,  directing  him  to  pay  the  whole  of  the  proceeds  to  the 
plaintiff.  That  the  defendant  did  thereupon  write  such  letter  and  delivered  it  to  the  plainti£  The 
plea  lastly  averred,  that  the  defendant  had  not  received  any  consideration  for  ike  payment  of  the 
bill.     On  special  demurrer: — Heldf  that  the^lea  was  repugnant. 
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As  to  the  said  first  count,  ''  that  the  said  plaintiff  ought  ^^^^  ^  P^^u, 
not  to  have  or    maintain    his  aforesaid   action   thereof  ^ 

against  the  said  defendant  as  to  the  said  first  count,  Btas 
because  he  says,  that  before  and  at  the  time  of  the  wtlib. 
making  of  the  bill  of  exchange  and  acceptance  thereof 
by  the  defendant,  in  the  first  count  mentioned,  to  wit, 
on  the  day  and  year  first  aforesaid,  it  was  agreed  by 
and  between  the  plaintiff  and  the  defendant,  that  the 
plaintiff  should  consign  certain  goods,  to  wit,  five  hun- 
dred gallons  of  bottled  porter,  arid  five  hundred  gallons 
of  wine,  and  certain  other  merchandizes,  in  the  whole  of 
great  value,  to  wit,  of  the  value  of  300/.,  to  one  James 
Nortttan,  in  certain  parts  beyond  the  seas,  to  wit,  in  the 
West  Indies^  to  be  there  sold  and  disposed  of,  and  that  the 
defendant  should  accept  the  said  bill  in  the  said  first  count 
mentioned,  and  deliver  the  same  to  the  plaintiff,  in  order 
that  the  plaintiff  might  procure  the  same  to  be  discount- 
edy  and  receive  the  amount  thereof  to  and  for  his  own 
use  and  benefit.  And  it  was  also  then  agreed  between  the 
plaintiff  and  the  defendant,  that  a  certain  sum  of  money, 
to  wit,  the  sum  of  ISO/.,  being  a  sum  equal  to  the  amount 
of  the  said  bill  of  exchange,  should  be  remitted  and  paid 
to  the  defendant  out  of  the  proceeds  of  the  goods  so  con- 
signed as  aforesaid,  when  the  same  should  have  been  sold 
and  disposed  of,  in  order  to  enable  the  defendant  to  pay 
the  said  bill  when  the  same  should  have  arrived  at  matu- 
rity; and  that  the  plaintiff  should  write  a  letter  to  the  said 
James  Norman^  requesting  him  to  remit  and  pay  to  the  de- 
fendant the  said  sum  of  ISO/.,  being  the  amount  of  the  said 
bill  of  exchange,  for  the  purpose  of  paying  the  said  bill 
when  it  should  have  arrived  at  maturity.  And  it  was  also 
then  agreed  between  the  plaintiff  and  defendant,  that,  in 
case  the  said  goods  should  not  have  been  sold  and  disposed 
of,  and  the  proceeds  of  the  said  sale  should  not  have  ar- 
rived in  England  at  the  time  when  the  said  bill  should  have 
become  payable,  that  then  the  said  bill  should  be  renewed. 
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*«'*j^^*»<tt.  Aiid  the  defehdant  should,  hi  lieu  thereof,  adeept  another 
bill  to  be  diuwn  upon  him,  piiyable  at  a  future  lime,  in  or- 
der that  the  defendknt  might  not  be  called  upon  to  pay 
the  amount  of  (he  said  bill  before  the  said  goods  should 
bave  been  so  sold  and  disposed  of,  and  A  suffleient  aunt  to 
satisfy  this  amount  of  the  said  bill  should  have  been  paid 
to,  or  cone  into  the  hands  of  the  defendant  out  of  the  pro- 
ceeds of  the  said  sdle.  And  the  dfefbndant  further  says, 
tbatinpUrsiianceof  the  said  agreement,  so  made  as  afore- 
said, the  plaintiflT  did  afterwards,  to  wit,  on  the  day  and 
year  first  aforesidd,  consign  the  said  goods  to  the  said 
JameM  Norman^  who  accordingly  received  the  same  for  the 
purpose  of  being  sold  and  disposed  of  as  aforesaid ;  and  the 
defendant  then  accepted  the  sdid  bill  of  exchange,  in  the 
said  first  count  mentioned,  tm  th^  terms  aforesaid ;  and  the 
plaintifl^  did  then  write  a  letter  to  the  said  James  Norman, 
requesting  him  to  remit  and  pay  to  die  defendant  the  sum 
of  1^0/.  out  of  the  proceeds  of  the  goods  so  consigned  as 
aforesaid,  when  the  same  should  have  been  sold  and  dis- 
posed of,  for  the  purpose  of  enabling  the  defendant  to  pay 
the  amount  of  the  said  bill  of  exchange  when  it  should  be* 
come  due  and  payable.  And  the  defendant  further  says, 
that  afterwards,  to  wit,  on  the  S9th  day  of  September^  in 
the  year  aforesaid,  the  said  bill  of  exchange,  in  the  first 
count  mentioned,  became  due  and  payiible,  and  the  pro- 
ceeds of  the  said  goods  so  consigned  as  aforesaid  had  not 
arrived  in  Engiand;  and  the  defendant  then  was,  and  from 
thence  hitherto  has  been,  ready  and  willing  to  renew  the 
said  bill,  and  to  accept  another  bill  in  lieu  thereof,  to  be 
made  and  drawn  on  him,  the  defendant,  in  manner  and  on 
the  terms  aforesaid,  of  all  which  premises  the  plaintiff 
then  had  notice ;  but  the  defendant  in  fact  says,  that  the 
plaintiff  then  declined  to  draw  any  bill  upon  the  defendant^ 
to  be  accepted  by  him  in  lieu  of  the  said  bill  of  exchange 
in  the  first  count  mentioned,  and  so  due  and  payable,  or 
to  receive  from  the  defendant  any  such  bill  so  accepted* 
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And  the  plaintiff  then  requested  the  defendant,  Uiat  in  Keu  Bxeh.  cf  Pi0ai, 
of  paying  the  said  bill,  in  the  said  first  count  mentioned, 
or  renewing  the  same,  he,  the  defendant,  would  write  a  let* 
ter  to  the  said  James  Norman^  for  the  purpose  of  refin- 
quidiing  all  right  and  claim  on  the  part  of  him,  the  defen- 
dant, to  receive  the  said  sum  of  120L,  or  any  jpart  thereof, 
cut  of  the  proceeds  of  the  said  goods  so  consigned  as  afore- 
said,  and  requesting  the  said  James  Norman  to  remit  and  pay 
to  the  plaintiff  the  whole  of  the  proceeds  of  the  said  goods ; 
and  the  defendant  did  accordingly  afterwards,  to  wit,  on  the 
day  and  year  last  aforesaid,  write  a  letter  to  the  said  James 
Norwum,  and  d^ivered  the  same  to  the  plaintiff,  whereby 
he,  the  defendant,  did  relinquish  and  give  up  all  right  and 
(^im  to  receive  the  said  sum  of  120^.,  or  any  part  thereof, 
out  of  the  proceeds  of  the  goods  so  consigned  as  aforesaid, 
and  did  request  the  said  James  Norman  to  pay  the  whole 
of  such  proceeds  to  the  plaintiff;  and  the  plaintiff  then  ac- 
cepted and  received  the  said  letter.  And  the  defendant 
aays,  that  he  has  not  received  any  value  or  consideration 
for  the  payment  by  him,  the  defendant,  of  the  hill  of  ex- 
cbange  in  the  first  count  mentioned,  and  this  he  is  ready 
to  verify,  &c.    Wherefbre,**  &c. 

Demurrer  to  the  second  plea,  shewing  for  cause,  that  the 
said  bill  of  exchange  is  alleged  to  have  been  given  upon  an 
agreement  as  to  payment  inconsistent  with  the  tenor  of  the 
bill  itself;  and  that  the  said  plea  is  double,  and  contains 
two  alleged  answers  to  the  said  action,  to  mit^  Jirsi,  that 
the  said  bill  was  given  on  an  agreement  for  renewal,  and, 
that  the  plaintiff  had  refused  to  accept  a  renewed  bill;  and, 
eeeondly,  that  the  plaintiff  had  requested  the  defendant,  in 
lieu  of  payment,  to  write  a  certain  letter,  and  that  the 
phunliff  accepted  the  said  letter;  and  that  the  said  plea 
amounts  to  an  accord  without  satisfaction;  and  that  the 
said  plea  is  repngnant,  and  in  the  first  part  of  it  shews 
a  consideration  for  the  said  bill,  which  is  alleged  to  have 


G90  CASES   IN    THE    EXCHEQUER, 

Exch,  of  Pleas,  partly  failed>  and  afterwards  alleges^  that  the  defendant 
has  received  no  consideration  for  the  said  bill ;  and  that  the 
said  plea  is,  in  other  respects,  informal,  uncertain,  and  in- 
sufficient. 

Cleasby,  in  support  of  the  demurrer. — ^The  plea  is  dou- 
ble, and  contains  two  alleged  answers  to  the  action  i-^Jirti, 
that  the  defendant  is  only  liable  upon  a  contingency  which 
has  never  taken  place,  (which  in  itself  is  a  defence);  and, 
secondly,  that  he  is  not  liable  in  consequence  of  the  ar- 
rangement entered  into  subsequently  to  the  biU  becoming 
due,  respecting  the  letter  to  Norman.  Where  a  defendant 
relies  upon  two  facts,  either  of  which  is  an  answer  to 
the  plaintiff's  demand,  he  cannot  join  these  two  defences 
in  one  plea;  and  if  he  does  so,  it  is  demurrable  for  dupli- 
city (a).  [Lord  Jbinger,  C.  B. — The  plea  seems  rather 
to  be  a  narrative  of  the  transaction,  which  forms  the  whole 
of  the  defendant's  case,  than  a  statement  of  two  different 
and  separate  grounds  of  defence.  The  defendant  does 
not  rely  upon  the  giving  of  the  letter  to  Norman  as  being 
his  defence,  but  upon  that  fact  in  connexion  with  the  cir^* 
cumstances  previously  stated.]  If  the  facts  formed  links 
in  one  chain  of  defence,  the  whole  plea  might  be  regarded 
as  the  statement  of  a  single  defence;  but  it  would  be  very 
diflScuIt  to  deal  with  such  a  plea.  [Lord  Abinger,  C.  B. — 
The  plaintiff  must  select  some  material  fact,  and  traTerse 
it ;  as,  for  instance,  the  contract  to  forward  the  goods  to 
Norman.  The  rest  of  the  plea  would  then  fall  to  the 
ground.  Parke,  B. — The  whole  plea  appears  to  be  a 
special  accord  and  satisfaction.]  Then,  the  plea  is  repug- 
nant. It  sets  forth,  in  the  commencement,  an  agreement 
between  the  plaintiff  and  defendant,  that  the  plaintiff 

(a)  BUeke  y.  Grove,  1  Sid.  175  $  1  Keb.  661,  S.  C.  Bac.  Ab.  Fleas  aad 
PleadiDg8(K.2), 
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should  consign  certain  goods  to  Norman^  and,  at  the  con-  ^ch,  tf  PUai, 
elusion,  it  alleges,  that  the  defendant  has  not  received  any  ^ 

value  or  consideration  for  the  payment  by  him  of  the  bill.         Btas 
Now,  the  agreement  was  a  suflScient  consideration.  wtlib. 

JVighimany  conirh. — The  defendant  admits  that  there 
was  a  sufficient  consideration  in  the  agreement  for  the  ac- 
ceptance  of  the  bill;  but,  he  denies  that  there  was^  after 
the  non-receipt  of  proceeds  from  Norman,  any  considera- 
tion for  the  payment  of  the  bill.  To  that  defence  only  the 
plea  is  directed.  A  distinction  must  be  observed  between 
the  first  and  second  parts  of  the  transaction.  The  defen- 
dant was  bound  to  accept  the  bill,  but  he  was  not  bound 
to  pay  it,  unless  the  proceeds  were  received  from  Norman. 
That  fact,  therefore,  is  properly  pleaded,  as  shewing  that 
there  is  no  consideration  for  the  payment  of  the  bill  by  the 
defendant. 

Per  Curiam^ — Primd  facie  there  is  a  repugnancy  be- 
tween the  commencement  and  conclusion  of  the  plea.  The 
allegation  of  want  of  consideration  is  not  sufficiently  con- 
fined to  the  non-receipt  of  the  proceeds  of  the  consign- 
ment to  Norman.  The  plea  should  have  stated,  that  there 
was  no  other  consideration  than  that  before  mentioned. 
We  have  not  the  least  doubt  that  the  plea  is  not  good; 
but  the  defendant  may  have  leave  to  amend. 

Leave  to  amend,  on  payment  of  costs. 
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MozLEY  and  Another  v.  Tinkler. 

Guarandeinthe  joLSSUMPS IT  upon  the  fiiUowing  guarfttitie^  which  was 
"VT^in^e  in  ^^^  foi^zD  of  a  letter  addressed  to  the  plaintiffs. 

that  you  are 

about  publish-  ,,   »%  •*->•»«  ^^r% 

ing  an  arithme-  "  Doncaster,  July  5,  1833. 

hlYe'Do^jecl        "Gentlemen,— Mr. France  informs  me,  that  you  are 
tiontobeingan-  abont  publishing  an  arithmetic  for  him  and  another  per- 

twerable  ai  far  «  v  c^ 

as  50^;  for  my    SOU,  and  I  have  no  objection  to  being  answerable  as  far  as 
to  jr*^%?gl^cd  ^^    Fo^  ™y  referenecj  apply  to  Messrs.  Brooke  4r  Co.  of 

«ar."Awroie    ^j^     l^CC. 
this  memoran-  ■^ 

dum,  and  add-  **  I  am.  Gentlemen,  your  most  obedient  servant, 

ed<<  Witness  to  «  i^         *¥»•    .i      n 

o,t,^-j.b:'  Geo.  limtter. 

It  was  forward-       "  Witness  to  Mr.  Tinkler^ 

ed  by  jB.  to  the  -    -,        ,     „ 

plaintifi,  who  «/•  iSrOOke. 

never  commu- 
nicated their  ac  *€  To  Messrs.  Moxley  &  Son,  Derby:* 
ceptanceofitto  ^   ^  '  ^ 

6.  r.     In  an 

t"heUt^S"Ae       '^**®  defendant  pleaded— Fin/,  the  general  issue;  se- 

guarande:—  cotkHy,  that  the  prombc  was  a  special  promise  to  answer 

plaintiffs,  not  for  the  debt  of  another,  and  that  there  was  no  agree- 

dce^of  a^^t-^'  mciit  in  writing,  or  memorandum,  wherein  the  considera- 

ance  to  the  de-  |ion  for  the  promise  was  stated,  signed  by  the  defendoit, 

fendant,  were  i*»«»»         t  i         i»     •gr^     •%•  •*  %    • 

not  endUed  to  &c. ;  and,  thirdly ,  that  the  plain  tins  did  not  proceed  m 
the  printing  and  publishing  of  the  book  on  arithmetic,  &c. 
To  the  second  plea  the  plaintifia  replied,  that  there  was 
an  agreement  in  writing,  &c. ;  and  took  issue  on  the  last 
plea. 

At  the  trial,  before  Vaughan,  B.,  at  the  last  Summer 
Assizes  for  the  county  of  Derby,  it  appeared,  that  a  per- 
son named  France,  being  desirous  of  publishing  a  work  on 
arithmetic,  applied  to  the  plaintiffs,  who  were  printers  and 
publishers  in  the  town  of  Derby,  to  publish  the  same. 
The  plaintiffs  did  not  reply  directly  to  France,  but  ad- 
dressed themselves  to  Brooke,  a  bookseller  in  Doneasier, 
through  whose  intervention  the  publication  of  the  book  by 


recover. 
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the  plainliffs  was  arrlinged,  alid  the  guarafatic  in  queation  ^^  ¥  ^Ar^ 
given.  To  Brooke  tbeguaittntie  referred  as  a  voueher  fo? 
the  respectability  of  the  defendant.  The  memorandum 
was  written  by  Brooke,  and  read  over  by  hhn  to  the  defen- 
dant; and  the  words  at  the  foot  of  it»  *'  Witness  to  Mr« 
Tbikler,  J.  Brooke,*  were  also  in  his  hand-writing.  The 
guarantie  having  been  forwarded  to  the  plaintiflb  thtougb 
Brooke,  the  work  was  proceeded  with|  and  the  bill  was 
made  out  to  France.  In  the  month  of  October,  a  person 
named  Cunningham,  who  was  joint  editor  of  the  work,  made 
application  to  the  pluntiffs  for  nine  copies  of  it»  when  the 
following  letter  was  received  by  him  ib  reply : — 

'*  Derby,  October  29,  1833. 
*'  Sir, — In  answer  to  yours  of  the  27th,  we  beg  to  state, 
that  we  shall  be  very  glad  to  supply  you  with  the  Arith- 
metic ;  but,  considering  that  we  must  look  to  what  we  have 
in  hand  as  our  security,  and  also,  as  Mr.  France  is  the 
only  person  who  is  responsible  to  us  for  the  payment,  and 
we  are  responsible  to  him  for  what  copies  we  part  with,  we 
must  decline  parting  with  any,  without  having  cash  for 

them,  &c. 

(Signed)  ''  Henry  Mossley  ^  Son.'' 

*'  P.  S. — ^You  say  you  are  happy  to  find  we  are  safe  in 
the  books  already  delivered.  We  do  not  know  how  we 
are  safe;  but,  we  assure  you,  we  have  not  yet  received  any 
money  at  all  from  Mr.  Prance,  or  any  one  else." 

No  communication  was  made  by  the  plaintiffs  to  the  de- 
fendant after  the  receipt  by  them  of  the  guarantie ;  and  it 
was  objected,  on  the  authority  of  M*Iver  Y.RiehardeoH  (a), 
that,  as  there  had  been  no  acceptance  of  the  guarantie  by 
the  plaintiffs  proved,  they  were  not  entitled  to  recover.  A 
verdict  was,  however,  found  for  the  pUdntifib;  but  the 
learned  Judge  gave  the  defendant  liberty  to  move  to  enter 

(a)  lMaiile&S.567. 
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^^\^^^'  *  nonsuit,     mil,  accordingly,  in  Michaelmas  Term,  oh- 
tained  a  rule  nisi  to  that  effect;  against  which, 

Amos,  and  Humfrey,  now  shewed  cause. — The  accept* 
ance  of  the  guarantie  was  a  matter  of  fact  to  be  left  to  the 
jury,  and  they  have  determined  it  by  finding  a  verdict  for 
the  plaintiffs.  Brooke  may  be  said  to  have  been  the  agent 
of  both  parties ;  of  the  defendant,  for  the  purpose  of  for- 
warding, and  of  the  plaintiffs  for  the  purpose  of  acceptbg 
the  guarantie ;  and  after  the  instrument  had  been  read  over 
by  him  to  the  defendant,  the  latter  could  not  doubt  that  there 
was  an  acceptance  of  it  by  the  plaintiffs  through  the  instru- 
mentality of  Brooke.  [Parke,  B. — The  difficulty  is  this, 
whether  the  plaintiffs  ought  not  to  have  communicated  to 
the  defendant  that  they  were  satisfied  with  his  security; 
but  no  evidence  was  given  to  that  effect.]  If  Brooke  was 
satisfied,  it  was  equivalent  to  the  plaintiffs  being  satisfied; 
and  the  defendant  knew  that  he  Was  satisfied,  by  his  per- 
mitting the  reference  to  himself,  and  forwarding  the  gua- 
rantie to  the  plaintiffs.  [Parke,B. — The  transaction  is  in 
fact  this : — ''  I  will  give  my  guarantie,  provided  you  shall 
be  satisfied  of  my  solvency.'*  Then  it  was  incumbent  on 
the  plaintiffs  to  give  notice  to  the  defendants,  that  they 
were  satisfied.]  The  act  of  Brooke  is  the  act  of  the  plain- 
tiffs. [Parke,  B. — Upon  Brooke's  approval  the  plaintiffs 
might  still  have  exercised  their  own  discretion,  and  have 
rejected  the  guarantie.  The  simple  question  is,  whether 
they  ought  not  to  have  communicated  theur  satisfaction?] 
There  was  sufficient  evidence  to  go  to  the  jury  upon  that 
question.  Immediately  upon  receiving  the  guarantiee  the 
plaintiffs  proceeded  with  the  publication  of  the  work;  and 
the  jury  might  reasonably  infer,  that  the  defendant  was 
aware  of  the  plaintiffs  thus  proceeding  upon  the  credit  of 
his  engagement. 

Hill,  in  support  of  the  rule. — The  question  is,  was  there 
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a  contract  binding  upon  the  defendant  ?  Until  an  accept-  B*eh,  of  Pleas, 
ance  of  the  contract  by  the  plaintiffsi  notified  to  the  de« 
fendanty  the  instrument  did  not  become  binding;  and  there 
was  no  evidence  of  such  a  notification.  In  the  words  of 
Lford  EUenboroughi  in  M*Iver  ▼.  Richardson,  this  was  only 
'*  a  proposition  tending  to  a  guarantiee"  and  not  a  full  and 
perfect  guarantie  until  accepted  by  the  other  party.  The 
distinction  through  all  the  modern  cases  is  between  a  pro- 
position or  overture  towards  a  guarantiee  and  the  guarantie 
itself,  when  perfect  by  the  assent  of  both  parties.  HiUwas 
then  stopped  by  the  Court. 

Lord  AniNOERe  C.  B.— The  case  o(M*Iver  v.Jtictuird* 
sonia  not  so  strong  as  the  present  to. shew  that  there  was 
intended  to  be  a  suspension  until  something  further  should 
be  done.  That  case  has  never  been  impugned,  and  the  pre- 
sent comes  clearly  within  the  principle  there  established. 
The  transaction  cannot  be  tortured  into  a  consummate  and 
perfect  contract.  The  contract  was  not  complete  till  no- 
tice; and,  with  regard  to  the  agency  of  Brooke,  there  is 
nothing  to  shew  that  the  plaintiffs  might  not  have  been 
dissatisfied  with  his  opinion  of  the  defendant's  solvency. 

Parke,  B. — I  am  entirely  of  the  same  opinion.  It  is 
not  necessary  in  a  contract  of  this  nature  that  both  the 
parties  should  be  bound;  it  is  sufficient  if  the  party  sued 
is  shewn  to  be  liable.  If  the  guarantie  had  stopped  at  the 
words  ''  50/.,"  I  should  still  have  been  inclined  to  think, 
on  the  authority  of  M'lver  v.  Richardson,  that  the  plain- 
tiffs ought  to  have  given  notice  to  the  defendant,  that  they 
had  accepted  his  guarantie.  But  the  subsequent  words 
render  the  point  quite  clear,  that  the  defendant  only 
intended  to  be  bound  by  the  instrument,  in  case,  upon  in- 
quiry, the  plaintiffs  should  be  satisfied  with  regard  to  his 
solvency.  Now,  according  to  the  principles  of  law,  that 
satisfaction  being  a  matter  peculiarly  within  the  plaintiffs' 
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*^*i^^^"*'  own  knowledge,  they  ought  to  have  given  evidenoe  of  it 
N  ^'  ^  Suppose  the  fact  had  been  gyerred  in  pleading,  the  proof 
MozLtT  of  the  aTeiment  would  have  been  upon  them.  In  Cm*. 
TivKLEa.  Dig.  Pleader  (C.  ^S)^  it  is  said,  «'  that  in  an  action  to  de- 
liyer  so  much  corn,  if  the  plaintiff  approve  of  it  at  the  fiiir, 
the  plaintiff  ought  to  give  notice  if  he  approved  of  it  (a).* 
SO|  here  the  satisfaction  of  the  plaintiffs,  being  within  their 
personal  knowiedge,  ought  to  have  been  proved  by  them, 
the  whole  matter  being  open  under  the  general  iasue.  Bat 
it  is  aaidy  that  the  plaintiffs  appeared  to  be  satisfied,  be- 
cause Brooke  was  satisfied,  of  which  the  defiepdant  wai 
aware;  but  that  is  not  so,  for  Brooke  merely  acted  in  his 
character  of  referee,  and  communicated  his  opinion  to  the 
plaintiffs,  in  order  that  die  latter  might  form  their  own 
judgment  upon  the  question.  After  they  had  done  so, 
they  oiight  to  have  communicated  the  result  to  the  defen- 
dant. This  not  appearing  to  have  been  done,  the  rule 
for  entering  a  nonsuit  must  be  made  absolute* 

The  rest  of  the  Court  concurring, 

Rule  absolute  (6). 

(a)  Cro.  Eliz.  249, 250.  N.P.  C.  10;  i^mjiioia  t.  Wimt,  2 

(6)  See  Qmmi  ▼.  Em,  1  Stark.      Stark.  N.  P.  C.  371. 


HoRSFoRD  17.  WEBstER  and  Dbacom. 

A  tenant  gave  a  TrESPASS  for  takuig  the  plaintiff's  cattle:— Plea, 
cred?to^under    ^^^  general  issue.    At  the  trial  before  TaunUm,  J.,  at  the 

which  his  goods 
(including  cer- 
tain eatage)  were  about  to  be  sold,  and  the  landlord,  before  the  sale  took  place,  put  in  a  distrefl; 
whereupon  it  was  agreed,  that  the  sale  by  the  creditor  should  proceed,  and  that  the  landlord 
should  be  paid  his  arrearf  out  of  the  proceeds  of  the  goodf  and  eatage.  The  plaia^  hafiiy  par- 
chased  the  eatage  at  the  sale,  put  in  his  cattle  to  depasture  it ;  and  the  amount  of  the  sale  net 
being  suiBdent  to  eover  the  arrean  of  rent,  the  landlord  ^strained  again,  and  Cook  thoee  cattle  as 
a  distress: — Held,  (^Parkif  B.,  diss.)  that  a  contract  was  to  be  implied  on  the  pert  of  the  isMllsfd 
not  to  distrain  the  cattle  of  the  purdiaser  of  the  eatage. 
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last  asBisBea  for  the  county  o{  Northantpion,  the  following  EbcH.  rf  Pitas, 
facts  were  proved.  A  person  named  KingstaUf  being 
tenant  to  the  Earl  of  Winchilsea  of  a  ferm,  certain  rent 
became  dae  at  MicJuielmas,  1883|  for  which^  in  the  month 
€)i  N(wemberin  thatyear,  his  lordship  distrained.  Amongst 
the  property  distrained  was  a  close  of  growing  grass  (called 
eatage.)  In  the  same  month  of  November ^  but  previously  to 
the  distress  being  made^  Kingston  executed  to  the  plain- 
tiff a  bill  of  sale  of  all  his  farming  stock  and  goods,  in*  ^ 
duding  the  eatage.  The  defendant,  Webster ^  who  was 
the  agent  of  Lord  Winchilsea,  was  present  at  the  sale, 
and  permitted  the  goods  to  be  sold  under  the  bill  of 
sale,  upon  condition  that  the  proceeds  should  be  paid 
into  the  hands  of  the  defendant,  jDeacon,  in  discharge 
of  the  landlord's  rent.  The  sale  accordingly  proceeded, 
and  the  plaintiff  became  the  purchaser  (amongst^  other 
things)  of  the  close  of  eatage;  and  it  was  stated  at  the 
time  of  sale,  that  he  should  haye  liberty  to  consume  the 
grass  in  the  close  until  the  25ih  February,  that  being  the 
termination  of  Kingston  s  interest  in  the  premises.  Tha 
proceeds  of  the  sale  were  paid  over  according  to  the  agree* 
ment;  but  there  being  a  deficiency  of  about  40/.  in  the 
payment  of  the  rent,  the  defendant,  as  the  agent  of  Lord 
Winchilsea,  made  a  second  distress  for  that  amount,  and 
seized  the  cattle  of  the  plaintiff,  the  subject  of  this  actbn, 
which  were  at  the  time  depasturing  in  the  close  of  eatage, 
purchased  by  him  under  the  circumstances  above  stated. 
The  learned  Judge  being  of  opinion  th^t  the  landlord  was 
justified  in  making  the  second  distress  for  the  arrears  of 
rent  remaining  unpaid,  directed  a  nonsuit,  with  liberty 
to  the  plaintiff  to  move  to  enter  a  verdict  for  17/.,  being 
the  value  of  the  cattle  taken.  Hi^  having  in  Michaelmas 
Term  obtained  a  rule  accordingly, 

Adams,  Serjt.,  and  Amos,  now  shewed  cause. — The  ge- 
neral rule  of  law  is,  that  until  the  landlord  is  satisfied  his 
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Exek,  qf  Pleas,  arrears  of  rent,  he  may  enter  upon  any  part  of  ibe  pre- 
raises  demised,  and  take  as  a  distress  the  goods,  either  of 
the  tenant  or  of  a  stranger,  there  found ;  and  there  is  nothing 
in  the  circumstances  of  the  present  case  to  take  it  oat  of 
the  general  rule.     The  most  extensive  construction  has 
been  giyen  to  this  rule;  and  it  has  been  held,  that,  where 
the  cattle  of  a  stranger  have  been  put  into  land  for  the  pur- 
pose of  agistment,  though  with  the  consent  of  the  landlord, 
they  may  yet  be  distrained  by  him  (a).     So  it  has  been  de- 
cided that  cattle  going  to  market,  put  into  a  close  for  one 
night  only,  by  the  assent  of  the  landlord,  and  with  the  leave 
of  the  tenant,  are  subject  to  the  landlord's  distress,  &c. 
Fowiesv.  Joyce  (6).  There  was  no  evidence  to  shew  that  the 
landlord  had  waived  his  right  of  distress,  or  that  the  plain- 
tiff put  his  cattle  upon  the  premises,  under  the  faith,  and 
in  the  presumption,  that  the  landlord  would  hot  distrain ; 
on  the  contrary,  the  presumption  would  be,  that  if  there 
was  any  rent  in  arrear,  the  tenant  would  pay  it,  and  that  no 
distress  would  take  place.     Is  there  any  fact  in  the  case  to 
shew,  that  if  the  tenant  himself  had  put  his  cattle  to  de- 
pasture in  the  close  in  question,  the  landlord  would  have 
been  tied  up  from  distraining  for  the  rent  remaining  un- 
paid ?     The  plaintiff  merely  stands  in  the  place  of  the 
tenant,  and  has  no  protection  against  the  distress  but  such 
as  the  tenant  himself  had. 

Hill  and  Waddington,  eontri. — The  plaintiff  was  a 
creditor  of  the  tenant,  and  took  from  him  a  bill  of  sale. 
The  landlord  had  distrained,  and  could  not  sell  until  after 
the  expiration  of  the  usual  time;  but,  by  an  arrangement 
amongst  the  parties,  the  sale  takes  place  under  the  plain- 
tiff's bill  of  sale,  and  the  landlord  receives  the  proceeds 
at  an  earlier  period  than  he  otherwise  would  have  done. 
The  landlord,  through  his  agent  and  bailiff,  sanctions  this 

(a)  Read  v,  BurUy,  Cro.Eliz.  549. 
(6)  2  Ventr.  50 ;  3  Lev.  260 ;  2  Lutw.  1 161,  S.  C. 
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arrangement,  and  thereby,  as  against  the  parties  to  the  ^ch.  of  p/eat, 
transactiauj  waives  his  right  of  distress.    Here,  then,  is  a  - 

contract  on  the  part  of  the  landlord,  and  a  sufficient  con-  HoRaroRo 
sideration  to  support  that  contract.  The  situation  of  the  Webstbk. 
plaintiff  was  entirely  altered  by  this  arrangement,  without 
which,  he  would  have  taken  care,  that  the  proceeds  of  the 
sale  should  never  have  reached  the  hands  of  the  landlord. 
[Parkef  B. — The  landlord  had  no  power  to  take  the  eat- 
age  (n);  that  part  of  the  tenant's  efiects  was  not  distrain- 
able.  But  suppose  the  landlord  had  recovered  a  judgment 
against  his  tenant,  and,  upon  the  plaintiff  being  about  to 
sell  the  goods,  had  said,  **  I  will  not  enforce  the  judgment, 
if  you  will  pay  over  to  me  the  proceeds  of  the  sale;**  would 
that  have  prevented  him  from  making  a  subsequent  dis- 
tress?]  It  would,  if  in  consequence  of  that  arrangement 
the  plaintiff  bad,  as  in  the  present  case,  been  induced  to 
put  his  cattle  to  depasture  upon  the  premises.  With  re- 
gard to  the  presumed  contract  not  to  distrain^  it  is  said, 
that  the  fact  of  rent  being  in  arrear  was  not  in  the  con- 
templation of  the  parties;  but  it  was  extremely  probable 
that  the  proceeds  of  the  sale  would  not  cover  the  rent,  and 
in  fact  they  did  not  cover  it  by  the  sum  of  40/.  The  right 
of  the  landlord  in  all  cases  to  distrain  the  cattle  of  strangers 
is  not  so  unqualified  as  it  has  been  supposed  on  the  other 
side.  The  authority  of  Fowkes  v.  Joyce  has  been  denied, 
in  a  case  cited  by  Professor  Christian,  in  his  notes  to  Black* 
Miane*s  Commentaries  {b);  and  Serjeant  Williams  observes, 
that  it  should  seem  at  this  day  a  Court  of  law  would  be  of 
opinion,  that  cattle  belonging  to  a  drover  being  put  into  a 
ground,  with  the  consent  of  the  occupier,  to  graze  only  one 
night,  in  their  way  to  a  farm  or  market,  will  not  be  liable 
to  the  distress  of  the  landlord  for  rent  (e).  Besides,  the 
present  case  is  very  different  from  that  of  Fowkes  v.  Joyce. 

(a)  See  GUb.  Repl.  39.  Geo.  3;  3  Bl.  Com.  8,  ]5tk  ed. 

(b)  TaU  y.Gieed,  C.  B.  H.  T.  24         (c)  2  Saund.  290,  n. 

VOL.  I.  B  B  B  CM.  R. 
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&teh.  of  Pieoi,  There  was  no  consideration  there  for  the  landlord  fcMrbeaiw 
'     ing  to  distrain,  but  here  he  had  a  good  eonsideratioD,  not 
HoRf  poRD      only  in  receiving  the  proceeds  of  the  eatagCj  which  he  could 
Webster,      i^^t  baTe  obtained  under  his  distress^  but  likewise  in  anti- 
cipating the  fruits  of  that  distress.     That  the  power  of  a 
landlord  to  distrain  is  by  no  means  so  universal  as  has  been 
supposed^  appears  also  from  the  note  to  the  case  of  Poole  v. 
LongueviU(a).  It  is  there  said^  that  the  settled  distinction 
seems  now  to  be,  that  if  cattle  escape  through  defect  of 
fences,  which  the  tenant  of  the  land  is  bound  to  repair,  they 
cannot  be  distrained  by  the  landlord  for  rent,  though  they 
have  been  levant  and  couchant,  for  the  landlord  shall  mot 
take  advantage  of  his  own  wrong ;  and  the  case  of  Poole  ▼• 
Longuevill  is  denied  to  be  law. 

Lord  Abinobr,  C.  B. — It  appears  to  me,  that  there  was 
evidence  to  go  to  the  jury  of  a  contract  on  the  part  of  the 
landlord,  that  the  purchaser  of  the  eatage  should  be  allow- 
ed  to  put  his  cattle  into  the  close  in  question  without  being 
subject  to  a  distress  for  rent.  The  plaintiff  and  the  de- 
fendant Webster,  the  agent  of  the  landlord,  come  together, 
and  between  them  the  arrangement  is  made  that  the  sale 
shall  proceed,  and  that  the  landlord  shall  have  what  the 
eatage  produces,  to  which  under  the  distress  he  would  not 
have  been  entitled.  This  I  think  a  suflScient  considera- 
tion for  a  promise  not  to  take  the  cattle  of  the  person  wbo^ 
under  the  sale,  becomes  the  purchaser  of  the  eatage.  The 
plaintiff  becomes  the  purchaser.  He  b  to  have  the  eatage, 
and  the  landlord  is  to  receive  the  money.  The  question 
is,  whether,  upon  this  state  offsets,  there  was  not  sufficient 
ground  for  a  jury  to  infer,  that  the  party  purchasing  un- 
derstood that  he  was  to  enjoy  what  he  bought ;  and  whether 
in  fact  the  transaction  did  not  amount  to  an  undertaking 
on  the  part  of  the  landlord  that  he  would  not  deprive  him 
of  that  enjoyment.  It  seems  to  me  that  there  were  suffi- 
cient grounds  for  such  an  inference. 

(a)  2  Saund.  290. 
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Pakkb,  B.-^I  am  of  opinion  that  thU  rule  ought  not  to  iSxet.  tf  PUm 
be  made  absolute.  If^  as  my  Lord  thinks^  there  was  eyU 
dence  from  which  a  contract  not  to  distrain  might  be  in- 
ferred, then  a  new  trial,  and  not  the  entering  a  yerdict  fop 
the  plaintiff,  would  be  the  proper  course;  but,  in  my  opinion^ 
there  was  no  evidence  from  which  a  jury  could  presume 
the  existence  of  such  a  contract.  Suppose  that  the  case 
had  arisen  upon  the  pleadings— that  instead  of  pleading 
the  general  issue,  and  giving  the  justification  in  evidence 
mider  it,  according  to  the  statute,  the  defendant  had  pleads 
ed  the  distress  specially — what  must  the  plaintiff  have  r^ 
plied ?  I  put  this  case  to  the  learnedcounsel  for  the  plain* 
tiff  during  the  argument,  and  his  answer  was,  that  the 
^aintiffmust  have  replied  the  contract;  that  is,  that  in 
consideration  that  the  plaintiff  would  pay  over  to  the  land- 
lord the  proceeds  of  the  sale  of  the  eatage,  the  landlord 
promised  that  he  would  not  distrain  the  cattle  put  into  the 
close  for  the  purpose  of  depasturing  that  eatage.  But  what 
evidence  is  there  to  maintain  the  statement  of  such  a  con- 
tract? The  case  was  this.  Rent  became  due  at  AftcAae^ 
mas  to  the  amount  of  about  SOOLf  and  a  distress  was  made 
upon  all  the  distrainable  effects  of  the  tenant.  Previously 
to  the  distress,  however,  there  had  been  a  bill  of  sale  exe- 
cuted to  the  plaintiff,  not  only  of  all  the  tenant's  distrain- 
able effects,  but  likewise  of  the  close  of  eatage.  The  sale 
under  the  biU  of  sale  being  about  to  take  place,  fFelaier, 
the  bailiff  of  the  landlord,  interposes,  and  says :  *'  I  will  not 
prooeed.  with  die  distress^  provided  you  will  pay  over  the 
amomt  received'  from  the  sale  of  the  eatage  in  discbarge 
6f  tbe  rent."  It  is  said,  that  this  furnishes  evidence  of  a 
contract;  but  I  do  not  think  so.  At  the  time  of  this  ar- 
rangement, neither  party,  contemplated  the  necessity  of  a 
acoond  distress.  The  case  appears  to  me  to  be  no  stronger 
than  if  the  landlord  had  undertaken  not  to  proceed  with 
his  distress,  provided  the  amount  arising  from  the  sale  of 
goods  on  a  particular  part  of  the  estate  should  be  applied 

bbb2 
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Mxeh.  of  pieast  in  discharire  of  a  debt  due  from  the  tenant  to  himself.  Or 

^     suppose  there  had  been  a  sub-demise  of  part  of  the  land, 

HoRsroRD      and  it  had  been  agreed  that  the  rent  due  from  the  sub- 

Wkbstkr*      lessee  should  be  applied  in  discharge  of  the  rent  in  arrear 

from  the  lessee  to  the  landlord,  could  a  waiver  of  his  right 

of  distress  be  implied  from  such  an  agreement? 

BoLLAND,  B.— I  am  of  the  same  opinion  as  the  Liord 
Chief  Baron.  The  eatage  is  about  to  be  sold,  when  the 
defendant,  fPebster,  interposes,  and  warns  the  parties  of 
the  distress  which  he  was  about  to  enforce.  An  arrange- 
ment is  then  entered  into,  and  that  arrangement  holds  out 
to  the  parties  that  they  will  be  protected  in  the  enjoyment 
of  the  property  of  which  they  become  the  purchasers 
under  the  sale.  At  first  I  was  struck  with  the  case  of 
Fofokes  v.  Joyce  (a).  The  point  there  was,  whether  the 
plaintiff  had  any  right  to  the  privilege  of  having  his  cattle 
unmolested.  There  was  in  fact  no  consideration  to  sup- 
port the  grant  of  any  such  privilege;  but,  suppose  the 
landlord  there  had  by  agreement  taken  a  portion  of  the 
rent  from  the  owner  of  the  cattle,  could  he  afterwards  have 
distrauied? 

GuRNEY,  B.r— lalso  am  of  the  same  opinion.  The  land- 
lord received  the  proceeds  of  the  sale  upon  condition  that 
he  should  not  distrain.  Any  other  construction  would  ren- 
der the  transaction  merely  a  trap  for  the  cattle  of  any  per* 
son  who  purchased  the  eatage  sold  under  the  sanction  of 
the  landlord  himself.     The  landlord  received  as  a  consi- 


(a)  Ante,  p.  698.      Upon  this  don  v.  Pierce  is  mendoned,  where, 

case  C.  B.Gt/frer^  observes, ''  Note  there  being  twenty  years*  arrear 

— the  grazier  was  afterwards  re-  ofa  rent-charge,  and  catde  coming 

lie?ed  in  equity,  it  bdng  deemed  by  escape  out  of  the  next  groond, 

a  fraud  in  the  lessor.  2  Vem.  129.  and  being  distndned,  Lord  Not- 

Prec.  Ch.  7." — Gilbert  on  Repl,  tingham  decreed  against  the  &r 

In  2  Vermm  (p.  131 },  a  case  of  Bro-  tress. 
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deration  the  proceeds  of  effects  not  distrainable  by  himself;  ^^^  ofPUas, 
and  it  was  a  breach  of  faith  afterwards  to  take  as  a  distress 
the  cattle  of  a  person  who  put  them  upon  the  close  on  the 
faith  of  the  landlord's  engagement. 

Rule  absolute. 


FosT£R  0.  Jolly. 

Assumpsit  by  the  payee  against  the  maker  of  a  pro-  Where  m  note  ii 
missory  note  for  12/.,  payable  fourteen  days  after  date.  Plea,  follrtoen^* 
the  general  issue.     At  the  trial,  before  Gumey,  B.,  at  the  ^x^a^' 
last  assizes  for  the  county  of  Lancaster y  it  appeared  that  cannot  be  given 
Samuel  Milnes,  the  brother-in-law  of  the  defendant,  being  was  not  to  be 
agent  for  a  co-operative  society,  and  having  ordered  goods  5^J[°,^5, 
for  the  society  from  a  person  named  Walker,  which  had  tainedinanac- 
uot  been  paid  for,  the  plaintiff^  as  the  attorney  of  Walker,  tween  other 
sued  Milnes  for  the  amount.     Milnes  then  gave  the  names  ^*  a  motion  for 
of  certain  members  of  the  society,  who  were  also  sued  for  *newtariaiinan 

^  action  brought 

the  debt,  and  a  verdict  obtained.     Milnes  also  gave  a  cog-  in  the  Commom 
jiovity  and,  judgment  being  entered  up>  he  was  taken  on  a  ter^mt  be 
CO.  sa.,  and  while  in  prison,  the  defendant  gave  the  note  "ourt  in  which 
in  question  for  the  amount  of  the  demand  against  Milnes.  the  Judge  liu 

,111  who  presided  at 

The  defendant  now  proposed  to  shew,  that  the  note  was  the  trial. 
given  under  an  agreement  that  it  should  not  be  enforced, 
in  case  Walker  should  obtain  a  verdict  in  the  action  against 
the  members  of  the  co-operative  society.  On  the  part  of 
the  plaintiff,  it  was  objected  that  parol  evidence  of  the 
agreement  was  inadmissible  to  vary  the  terms  of  the  writ- 
ten instrument,  and  also  that  the  agreement  was  that  the 
note  should  not  be  put  in  suit,  only  in  case  Walker  ob- 
tained the  fruits  of  bis  verdict.  The  learned  Judge, 
however,  admitted  the  evidence,  giving  the  plaintiff  leave 
to  move  to  enter  a  verdict  for  12L,  if  the  Court  should  be 
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E9ch.  ^  Ptew,  of  opinion  that  the  evidence  was  inadmisaible*     In  the 

1835 

course  of  last  teraiy    W^hitMin  accordingly  obtained  a 
rule  (a)»  and — 

Alexander  now  shewed  cause.  The  evidence  was  sd- 
missible.  Though  the  terms  of  a  note  be  absolute, 
parol  evidence  may  be  given  to  shew  that  the  holder 
agreed  not  to  sue  a  party  to  it.  This  evidence  was  sd- 
mitted  in  Pike  v.  Street  (6),  which  was  an  action  by  the 
indorsee  against  the  indorser  of  abill;  and  Lord  Tenterden 
permitted  the  defendant  to  shew  a  parol  agreement  by  die 
plaintiff  to  sue  the  acceptor  only.  In  summing  up,  he 
left  it  to  the  jury  to  say,  whether  or  no  the  plaintiff  took 
the  bill  on  the  terms  and  conditions  that  he  should  have 
recourse  to  the  acceptor,  and  to  the  acceptor  ^mly,  and 
not  sue  the  defendant  at  all ;  and,  if  so,  he  directed  them 
to  find  for  the  defendant,  such  an  agreement  being  a  good 
bar  to  the  action.  \P(xrke^  B. — ^The  effect  of  that  case  ody 
is,  that  the  defendant  may  deny  the  primd facie  OTideooe 
of  consideration.]  The  case  is  cited  for  the  diehtm  of 
Lord  Tenierden,  that  a  parol  agreement  of  this  kind  b  a 
good  bar  to  the  action.  The  agreement  in  this  case  is  of  s 
similar  nature.  It  is  not  a  universal  rule  that  parol  evi- 
dence may  not  be  given  to  contradict  the  terms,  express 
or  implied,  of  a  bill  or  note.  Where  a  bill  purports  to  be 
**  for  value  received,**  it  is  competent  to  the  party  sued 
upon  it  to  shew,  that,  in  fact,  no  value  has  been  received; 


(a)  This  Bctioa  was  brought  la  King's  Bench;  but  Lord  J 

the  Common  Pleas  at  Lancaster,  C.  J.,  sud,  that  the  Judges  had  re- 

and  the  motion  to  enter  a  verdict  solved  that  the  motion  should  be 

was  made  under  the  statute  4  &  5  made  in  the  Court  in  which  ibe 

WiU.4,e.62f%.26.    Bythatsta-  Judge  siu  who  prendsd  at  tbt 

tute,  the  application  may  be  made  trial. 

to  any  of  the  superior  Courts  of  (6)  Moo.  &  Mai.  226 ;  and  see 

common  law  at  Westminster,  and  also  Hall  v.  IVileaXy  1  Moo.  &Rob. 

accordingly  Wightman  moved,  n  58. 
the  first  instance,  ia  the  Court  of 
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SO,  it  is  every  day's  practice  to  contradict,  by  oral  evi*  £«cA.  rfPUat^ 
deuce,  the  implied  consideration  which  every  bill  or  note 
carries  with  it  In  moving  for  this  rule,  the  case  of  Hose" 
let/v.  Hanfard{a)w&%  mentioned;  but  that  decision  is  dis- 
dnguishable.  The  agreement  there,  that  the  note  should 
be  payable  on  the  delivery  up  of  the  possession  of  certain 
premises,  was  directly  at  variance  with  the  terms  of  the 
note,  which  was  payable  on  demand;  but  no  such  necessary 
contradiction  exists  in  the  present  case.  The  proposed 
evidence  tends  rather  to  negative  any  consideration,  than 
to  impugn  the  terms  of  the  instrument. 

WigUman,  cantrip. — The  decision  of  the  Court  of  King's 
Bench  in  Moseley  v.  Haftford  goes  the  whole  length  of 
the  present  case.  [Lord  Abinger,  C.  B. — Does  not  the 
qpiestion  arise,  whether  the  note  was  given  as  a  collateral 
security  in  case  Walker  should  not  obtain  the  fruit  of 
the  verdict?  That  would  go,  not  to  vary  the  terms  of 
the  note  itself,  but  to  affect  the  consideration  only.] 
The  note  was  not  given  as  a  collateral  security,  but 
was,  by  the  terms  of  the  parol  contract,  made  defeasible 
in  a  certain  event.  Now  that,  according  to  all  the  au- 
thorities, is  such  a  variation  of  the  written  contract  as 
cannot  be  introduced  by  parol.  There  was  no  evidence 
to  shew  that  at  was  given  as  a  collateral  security.  [Gtir- 
ney^  3* — The  jury  found,  that  it  was  given  upon  the 
agreement  relied  on  by  the  defendant.  Parke^  B. — ^The 
question  is,  whether  parol  evidence  was  admissiUe  in 
this  case  to  contradict  the  averment  or  inference  of 
value  which  every  note  bears.  Lord  AUnger,  C.  B. — 
You  may  give  in  evidence  any  facts  to  affect  the  consider- 
ation.] It  is  true  that  tlie  defendant  is  at  tiberty  to  deny 
the  consideration,  but  that  is  not  what  he  has  done  here. 
He  sets  up  an  independent  collateral  fact,  uncertain  with 

(a)  10  B.  &  C.  729. 
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Sgeh.  of  PUat,  regard  to  the  time  of  its  happening,  yet  upon  the  hap- 
^  pening  of  which,  the  note  is  to  cease  to  have  any  opera- 
FosTBR  tion.  He  does  not  say  that  the  note  had  not  originally  a 
JolLy.  good  consideration,  he  does  not  say  that  such  consider- 
ation ever  failed,  but  he  imports  by  parol  a  contingency 
into  the  note,  which  does  not  appear  on  the  face  of  the 
instrument.  Suppose  a  note  made  on  the  1st  of  September, 
and  payable  in  fourteen  days,  subject  to  be  defeated  ap<Hi 
a  given  uncertain  event,  as  in  this  case,  and  suppose  such 
event  not  to  happen  until  after  the  day  of  payment — the 
holder  would  undoubtedly  be  entitled  to  recover  upon  the 
note  becoming  due;  and  how  could  the  happening  of  the 
event  defeat  that  right,  unless  by  altering  the  terms  of 
the  contract?  [Alderson,  B. — ^If  the  evidence  attempted 
to  be  given  would  render  it  uncertain,  whether  on  a  par> 
ticular  day  the  maker  would  or  would  not  be  liable,  it  is 
a  variation  of  the  contract.  A  note  payable  upon  a  con- 
tingency, as  upon  the  arrival  of  the  ship  Jtmo^  would  not 
be  a  good  note ;  but  the  note  in  question  is  not  contingent, 
and  to  allow  parol  evidence  of  its  being  so  would  be  to 
vary  the  contract.]  The  cases  put  by  way  of  illaatmtion 
on  the  other  side  shew  that  there  must  be  a  good  defence 
when  the  note  becomes  due,  as  in  the  case  of  want  of 
consideration.  The  question  comes  to  this: — suppose 
that  on  the  note  being  dishonoured,  an  action  is  brought 
upon  it,  can  the  defendant  shew  that  it  is  not  payable  upon 
the  day  on  which  it  purports  on  the  face  of  it  to  be  pay- 
able !  In  Free  v.  Hawkins  (a),  which  was  an  action  by  the 
indorsee  against  the  indorser  of  a  note,  the  defendant  at- 
tempted to  prove  by  parol  evidence  that  the  plaintiffknew 
that  the  note  was  not  to  be  enforced  until  after  certain 
property  of  the  maker  was  sold,  and  then  only  in  the 
event  of  the  proceeds  not  being  sufficient ;  that  this  was 
the  agreement  upon  which  the  note  was  given,  and  that 

(a)  8  Taunt.  92  \  Holt,  N.  P.  G.  550,  S.  C 
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it  «ra8  only  a  collateral  security;  but  Gibbs^  C.  J.,  rejected  ^'*-^ '*'*«'» 
the  evidence ;  and  the  Court  of  Common  Pleas  held  it 
rightly  rejected.    Woodbridge  v.  Spooner{d)^  and  Rawson 
V.  Walker  (6),  are  to  the  same  effect ;  and  these  cases  have 
been  confirmed  by  Moeeley  v.  Hanford. 

Lord  Abinobr,  C.  B. — At  the  commencement  of  the 
argument,  I  felt  some  doubt,  whether  this  might  not  be 
regarded  as  a  question  of  consideration;  but  the  reason- 
ing of  Mr.  Wightman  has  placed  it  in  another  light,  and 
I  am  opinion  that  the  evidence  tendered  by  the  defend- 
ant went  to  vary,  the  contract  appearing  on  the  face  of  the 
note.  It  is  not  a  question  of  consideration,  or  collateral 
security.  The  consideration  of  the  instrument  was  not 
impeached,  nor  was  it  given  as  a  collateral  security,  but 
the  defence  attempted  to  be  established  was  in  direct  con- 
tradiction of  the  terms  of  the  note.  The  maker  of  a  note 
payable  on  a. day  certain  cannot  ,be  allowed  to  say,  ''  I 
only  meant  to  pay  you  upon  a  contingency"  that  is  at  vari- 
ance with  his  own  written  contract.  The  case  must  be 
governed  by  that  of  Rawson  v.  Walker, 

Parke,  B. — At  first  I  had  some  doubts  upon  the  point, 
but  I  am  now  satisfied  that  this  evidence  ought  to  liave 
been  rejected.  Every  bill  or  note  contains  two  things 
— rvalue  either  expressed  or  implied,  and  a  contract  to 
pay  at  a  specified  time.  The  general  rule  is,  that  the 
maker  is  at  liberty  to  contradict  the  value  as  between  him- 
self and  the  party  to  whom  he  gave  the  note;  but  be  is 
not  at  liberty  to  contradict  the  express  contract  to  pay  at 
a  specified  time.  Here  the  event  upon  which  the  defend- 
ant contends  that  the  note  was  paya|;)le  was  contingent, 
and  might  never  happen,  which  is  a  clear  contradiction  of 

(a)  3  B.  &  A.  235;  1  Ghitty,  R.  661,  S.  C.         {h)  1  Stark.  361. 


708  CA8B8  IN  THB  BXCHBQUEa, 

PiMf,  theoontractcoDlaiiiedintheiiote.  Ramtom-w.  Waikermm 
point;  Pike  ▼.  Sireei  falls  within  llie  other  cbws  of  cases 
in  which  the  consideration  has  been  contradicted*  There 
the  agreement  was,  that  the  plaintiff  should  sue  the  ao- 
ceptor  of  the  bill  only,  and  should  not  sue  the  indoner, 
(the  defendant).  That,  as  between  the  plaintiff  and  the 
defendant,  negatiTed  any  consideration,  and  so  was  ad- 
missible. 

Aldxbsom,  B. — ^Parol  eyidence  is  admisnUe  to  contra- 
dict the  consideration  or  vtdue  of  a  bill  or  note,  but  act 
the  terms  of  the  instrument  itsel£  Here  the  note  csmi- 
taias  an  engagement  to  pay  at  a  spedfied  time,  namely, 
in  fourteen  days,  and  evidence  is  offered  to  shew,  that 
this  means  that  die  note  should  be  paid  upon  the  oocur- 
rence  of  an  event  which  may  happen  either  before  or  after 
the  expiration  of  fourteen  days.  Such  evidence  fiUk 
within  the  general  rule,  that  matters  in  writing  shall  not 
be  contradicted  by  parol. 


GuRNEY,  B.  concurred. 


Rule  absolute  (a). 


(a)  Though  parol  evidence  is     adf^  1  Stark.  53.     And  tlumgh 
not  admifittble  to  vary  the  terms     the  memorandum   be  made  on 


of  a  bill  or  note,  yet  a  memoran-  a  sqMurate  paper,  yet,   if 

dam  in  writing  upon  the  instru-  temporaneous,   it  is    admissible 

ment,  contemporaneous  with  the  between  the  original  parties  and 

making  of  it,  is  admissible  for  that  their  representatives.  Sotftrhank 

purpose.    Leedi  v.  LanetuMrty  2  v.  MoiUeiro,  4  Taunt.  844 ;  GMm 

Campb.  205;  BartUy  y.  WUkm-  v.  ^eof^,  2  Stark.  286. 
toHy  4  Campb.  127;  Siffn€  v.  Met- 
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TuaQVAMD  V.  Dawson. 

Assumpsit  for  goods  sold  and  deKvered.    Plea—  WhmmiMte. 
The  general  issue.    At  the  trial,  before  Tatmioii,  J.,  at  the  plaintiff  is 
the  last  assizes  for  the  county  o(  Derby,  the  plaintiff  was  J^*jg^,f^ 
nonsuited,  owinir  to  the  absence,  as  it  was  contended,  of  fraud  and  pnc- 

,         .  -  tice  ofthedefcn- 

one  Bosworihf  a  material  witness.     It  appeared  that  pre-  dant*!  attorney, 

▼iously  to  the  trial,  which  took  place  on  Thursday,  the  last  j!^(J^^piy 

day  of  the  assizes,  there  had  been  a  neirotiation  between  ^  ^J?^J?, 

^  *  ®  put  offthe  trial, 

die  parties  for  the  settlement  of  the  action,  but  that  such  or  ought  to 
negotiation  went  off  on  the  Wednesday ,  and  that  the  plain«>  record,  ^if  he 
tiff  on  that  day  was  aware  that  the  evidence  of  Boswarih  J^JfJ^,^ 
would  be  required.    He  was  accordingly  sent  for,  but  his  ed,  the  Conrt 
residence  being  at  Manchester ,  he  did  not  arrive  until  after  new  triaL 
the  trial  had  taken  place,  and  the  assizes  terminated,  on 
the  Thursday.    In  Michaelmas  Term,  Whiiehurst  obtain- 
ed a  rule  to  shew  cause,  why  the  nonsuit  should  not  be  set 
aside  and  a  new  trial  had,  on  the  ground,  amongst  others, 
that  by  the  fraud  and  practice  of  the  defendant's  attorney, 
the  plaintiff  had  been  prevented  from  securing  the  attend- 
ance ofBosworih  at  the  trial. 

Hill  and  Bourne,  now  shewed  cause. — ^No  application 
has  ever  been  made  for  a  new  trial  upon  grounds  like  these. 
The  proper  mode  of  redress  for  such  an  injury  is,  a  special 
application  to  the  Court.  Can  a  party  be  permitted  to  say, 
'^  If  I  had  brought  such  or  such  a  witness  I  should  have  re- 
covered a  verdict*'  He  is  bound  to  secure  the  attendance 
of  aach  witnesses  as  are  necessary  for  the  proof  of  his  case, 
and  ought  not  to  speculate  upon  the  chances  of  his  cause 
being  setded.  The  plaintiff  was  aware  that  the  negotia- 
tion had  gone  off  on  the  Wednesday;  and  after  sending 
for  Bosworih,  he  might  have  made  an  application  to  the 
Court  to  postpone  the  trial,  or  might  have  withdrawn  the 
record. 
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rhere  was  no  consideration  there  for  the  lai 
ng  to  distrain,  but  here  he  had  a  gocxl  eov 
>nlyin  receiving  the  proceeds  of  the  eatage, 
lot  have  obtained  under  his  distress^  but  If 
ipating  the  fruits  of  that  distress.      That 
andlord  to  distrain  is  by  no  meant  so  uniVe; 
supposed,  appears  also  from  the  note  to  the 
Longu€vill(a).  It  is  there  said,  that  the  ae 
leems  now  to  be,  that  if  cattle  escape  th 
encesy  which  the  tenant  of  the  land  is  boon 
lannot  be  distrained  by  the  landlord  for  re 
lave  been  levant  and  couchant,  for  the  h 
ake  advantage  of  his  own  wrong;  and  the 
LongueviU  is  denied  to  be  law. 

Lord  Abin6£r^  C.  B. — ^It  appears  to  m( 
ividence  to  go  to  the  jury  of  a  contract  oi 
andlord,  that  the  purchaser  of  the  eatage 
fd  to  put  his  cattle  into  the  close  in  quest! 
ubject  to  a  distress  for  rent.    The  plat 
endant  Webster^  the  agent  of  the  landlori 
ind  between  them  the  arrangement  is  mi 
hall  proceed,  and  that  the  landlord  shs 
atage  produces,  to  which  under  the  dist 
lave  been  entitled*    This  I  think  a  suG 
ion  for  a  promise  not  to  take  the  cattle  c 
mder  the  sale,  becomes  the  purchaser  ol 
daintiff  becomes  the  purchaser.    He  ia  U 
nd  the  landlord  is  to  receive  the  mone 
I,  whether,  upon  this  state  of  facts,  there 
[round  for  a  jury  to  infer,  that  the  par 
ierstood  that  he  was  to  enjoy  what  he  bou 
n  fact  the  transaction  did  not  amount 
>n  the  part  of  the  landlord  that  he  woul 
f  that  enjoyment.    It  seems  to  me  tha 
lent  grounds  for  such  an  inference. 

(a)  2  Saund.  290. 
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PakkIi  B.-^I  am  of  opinion  that  this  rule  ought  not  to  Exek.  of  Pu^n 
be  made  absolute.     If,  as  my  Lord  thinks^  there  was  evi-     ^    ^835.^ 
dence  from  which  a  contract  not  to  distrain  might  be  in-     Hobifobd 
lerred,  then  a  new  trial,  and  not  the  entering  a  verdict  fop     wbmtbb. 
the  plaintiff,  would  be  the  proper  course;  but,  in  my  opinion, 
there  was  no  evidence  from  which  a  jury  could  presume 
the  existence  of  such  a  contract     Suppose  that  the  case 
had  arisen  upon  the  pleadings-— that  instead  of  pleading 
the  general  issue,  and  giving  the  justification  in  evidence 
nnder  it,  according  to  the  statute,  the  defendant  had  pleads 
ed  the  distress  specially — what  must  the  plaintiff  have  re- 
plied ?   I  put  this  case  to  the  learned^counsel  for  the  plain- 
tiff during  the  argument,  and  his  answer  was,  that  the 
plaintiff  must  have  repUed  the  contract;  that  is,  that  in 
consideration  that  the  plaintiff  would  pay  over  to  the  land- 
lord the  proceeds  of  the  sale  of  the  eaUge,  the  landlord 
promised  that  he  would  not  distrain  the  cattle  put  into  the 
close  for  the  purpose  of  depasturing  that  eatage.     But  what 
evidence  is  there  to  maintain  the  statement  of  such  a  con- 
tract?   The  case  was  this*    Rent  became  due  at  Michael^ 
maa  to  the  amount  of  about  200L,  and  a  distress  was  made 
upon  all  the  distrainable  effects  of  the  tenant*    Previously 
to  the  distress,  however,  there  had  been  a  biU  of  sale  exe- 
cuted to  the  plaintiff,  not  only  of  all  the  tenant's  distrain- 
able eflfects,  but  tikewise  of  the  close  of  eatage.    The  sale 
under  the  bill  of  sale  being  about  to  take  place,  WeUter, 
the  bailiff  of  the  landlord,  interposes,  and  says:  "  I  will  not 
prooeed.  with  the  distress^  provided  you  will  pay  over  the 
amoont  received*  from  the  sale  of  the  eatage  in  discharge 
6f  the  rent.*'    It  is  said,  that  this  frimishes  evidence  of  a 
contract;  but  I  do  not  think  so.     At  the  time  of  this  ar- 
rangement.  neither  party  contemplated  the  necessity  of  a 
second  distress.    The  case  appears  to  me  to  be  no  stronger 
than  if  the  Itodlord  had  undertaken  nor  to  proceed  with 
his  distress,  provided  the  amount  arising  from  the  sale  of 
goods  on  a  particular  part  of  the  estate  should  be  applied 
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Bxeh.  o/  Pleat, 
1835. 


TURQUAND 
0. 

Dawson. 


fFhUehurst,  contri^,  contended,  that  as  the  absence  of 
Boswarih  had  been  caused  by  the  representations  of  the 
defendant's  attorney,  and  that  as  there  had  not  been  time 
to  procure  his  attendance  before  the  assizes  terminated, 
the  plaintiff  was  entitled  to  a  new  trial. 


Lord  Abingbr,  C.  B. — ^The  plaintiff,  under  the  circum- 
stances stated,  should  have  applied  to  the  Judge  to  post- 
pone the  trial  of  the  cause ;  and  the  rule  that  such  an 
application  shall  not  be  granted  at  the  request  of  the 
plaintiff,  is  not  so  inflexible  but  that,  under  peculiar  dr- 
cumstances,  it  may  be  departed  from.  If  the  learned 
Judge  had  refused  to  grant  the  application,  the  plaintiff 
might  then  have  withdrawn  the  record.  But  he  cannot 
be  permitted  to  take  his  chance  of  success  by  trying  the 
cause  first,  and  then  obtaining  a  new  trial  in  case  of  failure. 


The  rest  of  the  Court  concurred. 


Rule  discharged  (a). 


(a)  The  general  rule  is,  that  a 
new  trial  will  not  be  granted,  on 
the  ground  that  evidence  has  not 
been  given,  if  it  might  have  been 
given  at  the  trial.  Cooke  v.  Berry, 
1  Wils.98.  And  the  Court  will 
not,  on  a  motion  for  a  new  trial, 
hear  affidavits  of  any  facts  which 
might  have  been  brought  forward 
at  JSisi  Frius,  Hope  v.  Atkins,  1 
Price,  143.  The  plaintiff  ought, 
if  unprepared  with  lus  evidence, 
to  withdraw  the  record,  and  not 
to  take  his  chance  of  a  verdict. 
Harriton  v.  Harrison^  9  Price,  89. 

The  present  action  was  brought 
by  a  tailor,  to  recover  the  amount 
of  a  bill  for  clothes  supplied  to 
the  son  of  the  defendant.  One  of 
the  points  argued  was,  whether 


there  was  authority  from  the  de- 
fendant to  the  SOD,  enabling  the 
latter  to  bind  him.  It  having  been 
stated  that  it  had  been  made  a 
question,  whether  the  clothes  were 
necessaries  or  not^  Lord  Jbm^, 
C.  B,  said,  that  question  could 
only  arise  in  an  action  against  the 
son.    Whitehurtt  obsenred,  that  it 
might  arise  if  the  father  turned  his 
son  out  into  the  streeu :  but  Pmrke^ 
B.,  sud,  that  the  case  was  diflvtat 
from  that  of  a  wife,  all  whoae  pro- 
perty becomes  vested  in  her  hus- 
band;  but  that  the  son  in  such 
case  might  provide  for  himself» 
and  retain  any  property  as  against 
his  father,  which  the  wife  could  not 
do. 
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BxOl  of  Pleas, 
1835. 

Owens  v.  Denton. 

XHIS  was  an  action  o(  assumpsit  for  work  and  labouri  Where  malt  had 

to  which  the  defendant  pleaded  non  assumpsit^  and  a  set-  ^by^an  uiegaJ 

off.     At  the  trial,  before  Vaughan,  B.,  at  the  last  Summer  ^^^whl^e  a 

Assises  for  the  county  of  Denbigh,  the  defendant  gave  •etdementof 

evidence,  under  his  p]ea  of  set-off,  of  malt  sold  and  de-  pUce  between 

livered  by  him  to  the  plaintiff;  but  it  appeared  that  the  ^\^S^%'y  ^. 

malt  had  been  sold  by  the  hobbitp  and  not  by  the  legal  •g^nst  B.  for 

•^         .  .  ''O'k  and  la- 

measure.    It  appeared,  however,  that,  after  this  sale,  the  bour:— ^eu, 
plaintiff  and  defendant  had  stated  and  settled  an  account,  was  endded^to 
in  which  the  claim  for  the  malt  formed  a  part.   The  learned  JJi"®//*"^!" 
Judge  summed* up  in  favour  of  the  defendant;  but  the  jury  malt 
having  found  a  verdict  for  the  plaintiff,  Wdsby,  in  the 
course  of  the  last  term,  obtained  a  rule  for  a  new  trial. 

John  Jervis  now  shewed  cause. — ^The  only  point  for  the 
eonsideration  of  the  Court  is,  the  effect  of  the  sale  of  malt 
by  the  illegal  measure.  The  question  arises  upon  a  plea 
of  set-off,  but  it  is  precisely  the  same  as  if  it  had  occurred 
in  an  action  brought  to  recover  the  value  of  goods  sold  by 
this  illegal  measure.  All  sales  by  measures  varying  from 
those  directed  by  the  statute  (a)  are  illegal;  and  in  fur- 
therance of  the  intent  of  the  statute  the  Courts  have  held, 
that  such  contracts  are  void,  and  cannot  be  enforced. 
Law  V.  Hodson(b)f  Little  v.  Poole  {c).  In  Tyson  v. 
Thomas{d)i  it  was  held,  that  a  contract  for  the  sale  of 
corn  by  this  measure  of  the  hobbii  could  not  be  enforced 
in  an  action  at  law.  [Lord  Abinger,  C.  B. — Suppose 
that  the  plaintiff  had  paid  the  defendant  for  the  malt, 
could  the  former  have  recovered  the  money  from  him  on  the 
ground  that  the  contract  was  void  ?]     It  must  be  admitted 

(a)  5  Geo.  4,  c.  74,  amended  by         (c)  9  B.  &  G.  192. 
6  Geo.  4,  c.  12.  (<0  M'Cl.  &  Y.  1 19. 

(&)llEa8t,dOO. 
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•fpy^  that  he  could  not.  [Lord  Abinger^  C.  B. — ^Then  is  not 
the  settlement  of  accounts  between  the  plaintiff  and  the 
defendant  equivalent  to  a  payment?]  That  argument, 
without  doubt,  presses  strongly  upon  the  defendant's  case; 
but  it  has  never  been  decided  that  such  a  settlement  will 
have  the  effect  of  legalizing  the  contract.  It  has  been  de- 
cided that  a  bill  of  exchange,  part  of  the  consideration  for 
which  is  the  sale  of  spirituous  liquors  sold  in  less  qiianti* 
ties  than  Ms.,  contrary  to  the  proviaions  of  the  statute  24 
Geo.  2,  c.  40,  s.  12,  is  rcid.  Scott  v.  GiUmore  (a).  In  that 
ease  the  giving  of  a  bill  for  the  amount  is  a  much  more 
deliberate  settlement  of  the  account  than  that  which  was 
given  in  evidence  here^ 

Atcherkp^  Seijt.,  and  JVelsbj/t,  eontri^,  were  stopped  by 
the  Court 

Lord  Abingeb,  C.  B. — The  general  proposition  may  be 
admitted,  that  a  sale  of  this  kind  cannot  be  enforced  by 
action,  or  taken  advantage  of  on  a  plea  of  set-off;  but  the 
question  here  is,  whether  there  has  not  been  such  a  settle- 
ment of  accounts  between  these  parties  as  is  equivalent  to 
a  payment.  I  think  there  has  been  such  a  settlement;  and 
that  the  parties  are  in  the  same  situation  as  if  payment  io 
cash  had  been  made.  The  rule  must,  therefore,  be  made 
absolute. 

The  rest  of  the  Court  concurring. 

Rule  absolute. 

(o)  3  Taant.  226.  See  also  GaMtUty,  Gnaihead,  I  D.  &  R.  369 ; 
but  see  ^MNcer  V.  SmfA,  S  Cuapb.  9; 
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Bsceh^  of  PUm^ 

1836. 


Jones  v.  Waters, 


OaSE.  The  Jlr$i  count  of  the  deehration  stated,  that  a  cwtom  tbat 
the  borough  of  Brec9n,  otherwise  Brecknock^  is  an  ancient  a  corporate  town 
borough,  and  the  burgesses  thereof  have  been  a  body  po*  ^li^^prid- 
litic  and  corporate,  and  for  divers  vears  have  been  such  jegcofprocWm- 

'^  ^  ing,bytheaoand 

body  politic  and  corporate,  by  the  name  of  the  bailiff,  al-*  ofthebeU,the 
dermen,  and  burgesses  of  the  borough  of  Brecon,  to  wit,  brought  intothe 
m  the  county  of  Brecknock.  SSd  "bf^^on. 

That  the  bailiff  of  the  said  borough  for  the  time  being,  it  *  good  cut- 
for  divers  years  before  the  committing  of  the  grievances 
by  the  said  defendant  hereinafter  mentioned,  hath  been,  and 
of  right  ought  to  have  been,  and  still  ought  to  be,  and  is, 
the  lord  of  the  manor  of  the  said  borough  and  the  town  of 
UyweU,  to  wit,  in  the  county  of  Brecknock.  That  also, 
for  all  the  time  aforesaid,  the  said  bailiff  of  the  said  borough 
for  the  time  being,  so  being  lord  of  the  manor  of  the  said 
borough  and  town  of  LlyweU,  hath  been  used  and  aecus- 
tomed  to  appoint,  and  of  right  ought  to  have  appointed, 
and  still  ought  to  appoint,  such  person  as  to  him,  the  said 
bailiff,  hath  seemed  fitting,  to  the  office  of  town  crier  of 
the  said  borough  and  town  of  LlyweU,  to  wit,  in  the  county 
aforesaid. 

That  heretofore,  to  wit,  on  the  first  day  of  May,  in  the 
year  of  our  Lord  18S9,  at  Brecon,  in  the  county  aforesaid, 
Lancelot  Morgan,  Esquire,  then  add  there  being  bailiff  of 
the  said  borough,  and  lord  of  the  manor  of  the  said  bo* 
rough  and  town  otldywett,  under  his  hand  and  seal,  duly 
nominated  and  appointed  the  said  plaintiff  to  the  said 
office  of  town  crier  of  the  said  borough  and  town  of  Lly- 
weU,  to  have  and  to  hold  the  said  office  of  town  crier  to 
him,  the  said  plaintiff,  for  and  during  the  term  of  three 
years,  and  for  the  execution  of  the  said  office ;  and  then 
and  there  gave  and  granted  unto  the  said  plaintiff,  all  and 
every  the  fees,  profits,  and  perquisites,  belenging  to  Hat 
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Xtek.  rf  Pleat,  said  office  of  towD  crier  within  the  said  borough  and  town 
of  Llffwell.  That  by  reason  of  the  premises^  the  said 
plaintiff  before,  and  at  the  time  of  the  committing  of  the 
grievances  by  the  said  defendant  hereibafVer  mentioned, 
was  possessed  of  the  said  office  of  town  crier  for  the  term 
last  aforesaid,  to  wit,  in  the  county  aforesaid,  and  that 
office,  for  a  long  space  of  time,  to  wit,  one  month  next  fol- 
lowing the  said  appointment  and  grant,  well  and  truly  had 
exercised,  and  the  wages,  fees,  and  profits  belonging  to  the 
aforesaid  office  of  tuwn  crier  for  that  time  had  and  received, 
to  wit,  in  the  county  aforesaid ;  yet  the  said  defendant,  con- 
triving and  intending  to  injure  the  said  plaintiff,  and  to  dis- 
turb him  in  the  exercise  of  the  said  office  of  town  crier,  and 
to  deprive  the  said  plaintiff  of  the  wages,  fees,  and  profits 
belonging  to  the  said  office  of  town  crier  as  aforesaid,  to 
wit,  on  the  1st  day  of  June,  in  the  year  of  our  Lord  18S3, 
and  on  divers  other  days  and  times  between  that  day  and 
the  commencement  of  this  suit,  at  Brecon,  in  the  county 
aforesaid,  of  his  own  wrong,  and  without  any  right  or  law- 
ful authority,  exercised  the  said  office  of  town  crier,  and 
received  and  took  divers  fees  and  profits  belonging  to  the 
said  office  of  town  crier  within  the  said  borough  and  town 
of  HyweU,  and  then  and  there  thereby  hindered  and  dis- 
turbed the  said  plaintiff  in  and  from  exercising  the  said 
office  of  town  crier  within  the  said  borough  and  town  of 
LlyweU^  and  prevented  him  from  receiving  the  said  last- 
inentioned  fees  and  profits  belonging  to  his  said  office  of 
town  crier  as  aforesaid.  There  were  several  other  counts, 
in  all  of  which  the  plaintiff  ckimed  in  right  of  his  office. 
The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Par^ff,  B.,  at  the  lastjSWminer  Aasises 
for  the  county  of  Ar^coii,  it  appeared  that  as  far  back  as  living 
memory  went,  there  had  been  a  person  filling  the  office  of 
town  crier  or  bellman  within  the  borough  of  Brecon,  and 
that  his  duty  or  employment  had  been  to  attend  the  corpo- 
ration upon  certain  days,  and  to  make  proclamation  by  the 
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sound  of  the  bell,  of  certain  matters;  and,  amongst  others,  Exch,  ^f  PUas, 
of  sales  of  goods,  brought  to  be  sold  by  auction  within  the 
limits  of  the  borough.  When  making  proclamation  for  the 
corporation,  he  was  paid  the  sumof  !«•;  and  for  proclama- 
tion of  turnpike  meetings,  2s. ;  but  no  certain  sum  was 
proved  to  be  payable  for  the  proclamation  of  sales  by  auc- 
tion. It  appeared  that  no  one  else  proclaimed  sales  by 
auction.  Evidence  was  given  to  shew,  that  the  plaintiff  had 
been  in  possession  of  the  office.  No  evidence  was  offered 
on  behalf  of  the  defendant;  for  whom,  it  was  contended, 
that  there  was  no  proof  to  go  to  the  jury  that  the  office 
was  an  ancient  office,  which  had  existed  from  time  imme- 
morial, or  that  the  plaintiff  had  the  exclusive  right  of  pro- 
claiming sales  by  the  bell;  but  the  learned  Baron  was  of 
opinion  that  there  was  evidence  to  go  to  the  jury  upon 
both  these  points,  and  directed  a  verdict  for  the  plaintiff, 
with  liberty  for  the  defendant  to  take  the  opinion  of  this 
Court,  whether  such  an  office  as  that  cUdmed  by  the  plain- 
tiff could  legally  exist,  and  whether  the  right  claimed  of 
excluding  others  from  proclaiming  sales  by  bell  within  the 
borough,  was  good  in  law.  The  jury  having  found  a  ver- 
dict for  the  plaintiff,  J.  Evans,  in  the  course  of  last  term, 
obtained  a  rule  pursuant  to  the  permission  of  the  learned 
Judge. 

Maule,  and  £.  V.  Williams  and  Powell^  now  shewed  cause. 
— The  first  question  is,  whether  the  office  of  town  crier  of 
Brecon,  as  claimed  in  the  declaration,  can  have  a  legal  ex- 
istence. That  it  has  existed  in  point  of  fact,  from  time 
immemorial,  is  found  by  the  verdict  of  the  jury.  That  the 
office  of  town  crier  or  bellman  is  a  legal  office  appears  from 
the  case  of  TJie  King  v.  The  Inhabitants  of  St.  Nicholas, 
Hereford  (a),  in  which  it  was  held  to  be  a  public  annual 
office  within  the  statute  of  S  W.  8f  M.  c.  11.  So,  from  Hill 
V.  Hawkes{b),  it  appears,  that  the  bailiff  of  Lichfield  had 

(a)  10  B.  &  C.  834.  (b)  Moore,  8d5|  Roll.  Ab.  Customs,  (0.) 

VOL.  I.  C  C  C  CM.  R. 
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£xeA.  df  PUat,  been  accustomed  from  time  immemorial  to  appoint  a  per* 
son  to  the  office  of  bellman.  The  next  question  is,  whether 
the  prescriptive  right  claimed  by  the  plaintiff  of  excluding 
all  others  from  proclaiming  by  the  bell  within  the  borough 
the  sale  of  goods  by  auction,  can  be  sustained  in  law.    It 
is  not  necessary  for  the  plaintiff  to  shew  the  origin  or 
grounds  of  this  particular  custom.  Many  customs  are  good, 
founded  upon  reasons  which  have  long  since  ceased.    It  is 
sufficient  if,  in  their  origin,  they  were  reasonable  and  legiti- 
mate.    If  a  legal  commencement  of  the  custom  was  posd- 
ble,  it  will  be  presumed.  Drake  v.  WigleitBorik{ci)^  Cock* 
sedge  V.  Fanshafo{b).     [Parke,  B. — You  contend  that  a 
by-law,  to  the  effect  of  the  custom  in  question,  would  be 
good.]    Undoubtedly;  and  &  fortiori  a  custom.    The  law 
of  custom,  as  applicable  to  offices,  is  laid  down  in  Bacods 
Abridgment  {c)\  and  there  are  numerous  cases  there  cited 
in  which  customs  like  the  present  have  been  held,  notwith- 
standing the  objection  that  they  were  in  restraint  of  trade, 
to  be  legal      Thus  in  Player  v.  Jones  (cQ,  a  by-law  re- 
straining the  number  of  carts  in  the  city  of  London  was 
held  to  be  good.     So,  in  Fazakerley  v.  Wiltshire  (e),  a  cus- 
tom in  the  city  oi  London  diat  none  but  free  porters  should 
carry  com,  &c.,  was  sustained.     The  Chief  Justice  there 
says:  ''  A  custom  to  restrain  trade  in  a  particular  place  is 
good ;  and  surely  much  more  so,  where  the  restraint  is  only 
from  bodily  labour  in  one  instance,  than  where  it  prevents  a 
man  from  exercising  an  art  he  has  been  long  in  learning.  I 
think  the  custom  is  good,  as  it  is  a  convenience  to  the  pub- 
lic, and  as  there  is  an  equivalent  by  the  obligation  the  city 

(a)  WUle8,666.  (c)  Offices  (A.) 

(6)  1  Doug.  132.  "The rule  of  (rf)  1  Vcntr.  21;    1  Sid.  28i 

law  18,  that  wherever  there  is  an  nomttie  Player  j.  Jenims. 

Immemorial  usage,  the  Court  must  (e)  1  Str.  462;   10  Mod.  338» 

presume  every  thing pouible  which  S.  G. ;  see  also  Robmtm  v.  WM^ 

could  give  it  a  legal  origin." — Per  1  Bam.  K.  B.  76« 
Lord  Mamfield,  ibid. 
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k  under  to  provide  porters ;  if  tbey  do  not,  I  am  of  opinion  BjusU.  of  Pieas^ 
that  an  action  wiU  lie,  as:  in  the  common  case  of  a  ferry." 
Mr.  Justice  Porteseue  says :  "  If  this  was  an  mconvenient 
cnstoin«  it  would  have  been  complained  of  before  so  long 
an  enjoyment.'*  The  enjoyment  there  bad  been  from  the 
18  James  1  to  the  17  Gep^  1,  but  in  the  present  case  it  has 
existed  from  tihie  immemorial.  In  Bonoorth  v.  Hearne{a) 
it  was  held,  that  a  bye-law  that  no  drayman  or  brewer's 
servant  should  be  abroad  in  the  streets  with  his  cart  or 
dray  at  certain  periods  was  good ;  it  appearing  that  there 
was  a  custom  in  the  city  for  the  regulatipn  of  carts.  In 
that  case  the  Court  said,  it  was  enough  if  the  by-law  did 
not  appear  unreasonable  in  itself.  Soj  in  Bradnox*s  ea»e(Jb)^ 
the  Court  said^  that  it  had  been  often  resolved  that  cus- 
tom may  create  a  monopolyj  as  the  case  in  the  RegUler  ia, 
where  the  custom  was  that  none  should  exercise  the  trade 
of  a  dyer  in  Rippon^  without  the  archbishop  of  Yark^z 
\\GfiVkae{c).  There  is  also  another  class  of  cases  which 
shews,  that  restrictions  of  the  same  nature  as  that  now  in 
question  are  not  contrary  to  law.  It  has  been  held  in 
many  cases,  that  a  custom  for  the  servants  and  inhabitants 
of  a  certain  district  to  grind  their,  corn  at  a  certain  mill,  or 
to  bake  their  bread  at  a  certain  bakehouse,  may  be  sus- 
tiuned  in  law.  In  Mosley  v.  Walker  (d),  the  exclusive  right 
of  Sit  Oswald  Mosley ^  as  lord  of  the  manor  of  Manches^ 
ier,  to  exclude  all  persons  from  selUng  in  their  own  bouses 
all  such  commodities  as  were  usually  sold  in  the  market, 
was  established.  So,  it  has  been  held  to  be  a  good  custom 
for  all  the  householders  and  occupiers  of  dwelling-houses 
in  the  parish  of  A.  to  grind  at  the  plaintiff's  mill  all  their 
com  which  shall  be  used  by  them  within  the  parish,  al- 
though the  inhabitants  are  not  tenants  (e).    Nor  can  it  be 

(a)  2  Str.  1086 ;    Rep.  temp.  (<0  7  B.  &  G.  40 ;  9  D.  &  R.  863. 

Haidw.405;  Andr.9l,S.G.  (e)  1  Roll.  Ab.  559,  pi.  4;  2 

{b)  1  Vent.  195.  Saund.  117,  n.  See  Richardson  v. 

(0  Reg.  Br.  186.  irii/iler,2B.&G.827;4D.&R.498. 

cccS 
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BtdL  of  Pleat,  said  that  this  custoiii  is  unreasonable  or  inconvenienti 
That  it  18  neither  inconvenient  nor  unreasonable  may  be 
inferred  from  the  length  of  time  during  which  It  has  been 
suffered  to  exist  without  being  questioned.  Many  cu8t«niis 
productive  of  much  more  inconvenience,  as,  for  instance* 
the  office  of  hog-ringer  in  a  parish,  have  been  considered 
legal.  Had  the  custom  been  unreasonable,  there  was 
nothing  to  prevent  its  being  questioned;  and  yet,  until  the 
present  acUon,  its  legality  has  been  unimpeached. 

John  Evans  and  James,  contrh. — Before  entering  upoa 
the  inquiry,  whether  such  an  office  as  that  claimed  by  the 
plaintiff  can  legally  exist,  or  whether  a  custom  to  the 
effect  of  that  set  up  in  the  declaration  is  legal,  there  ia  a 
preliminary  question  to  be  disposed  of;  vijr.  whether  in 
fact  any  office  whatever,  in  the  legal  sense  of  the  term, 
was  shewn  in  this  case  to  have  existed.  That  the  plain- 
tiff exercised  the  employment  of  bellman  was  proved;  but 
there  is  a  clear  distinction  in  law  between  an  employmeiU 
and  an  office.  Throughout  all  the  counts  of  the  declara- 
tion, the  plaintiff  claims  in  respect  of  an  office;  and  unless 
he  proves  that  a  legal  office  existed,  he  must  fail  in  this 
action.  There  are  several  cases  in  which  the  distinction 
between  an  office  and  a  mere  employment  has  been  taken. 
In  Field  v.  Boethshy  (a),  it  is  said  by  Glymif  C  J.,  *'  Mes 
pur  explane  mon  diversity  parenter  un  office  et  un  em- 
ployment, jeo  die,  que  coment  chescun  office  soit  un  em- 
ployment, uncore  e  converso  chescun  employment  n'est 
un  office:  come  si  jeo  grant  al,  un  pur  mkke  mon  hay,  ou 
pour  arer  mon  terre,  ou  pour  heard  mon  flock,  ceux  sent 
employments,  et  differ  del  esteant  steward  de  mon  manor, 
&c.  queux  sont  offices  (6).'*  The  distinction  between  an 
office  and  an  employment  was  likewise  taken  in  the 

(a)  2  Sid.  140.  (6)  See  Bac.  Abr.  Office  (A.) 
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of  Ripon  V.  Streaier(a),  which  was  an  action  brought  to  SmcK  of  pum, 
try  the  validity  of  the  king's  patent  for  the  exclusive  print- 
ing of  law  books ;  and  there  the  House  of  Lords  held, 
that  it  was  not  the  grant  of  an  office,  but  rather  of  an  em- 
ployment. In  Lee  v.  Drake  {b),  which  was  an  action  for 
disturbing  the  plaintiff  in  his  office  of  parish  clerk,  it  was 
objected,  that  it  was  rather  a  service  or  employment  than 
an  office;  but  no  decision  seems  to  have  been  come  to  on 
the  point.  In  Boyier  y.  Dodswarth  (c),  it  was  held,  that  an 
action  for  money  had  and  received  would  not  lie  to  recover 
the  perquisites  of  an  office,  unless  such  perquisites  were 
known  and  accustomed  fees.  Hence  Lord  Kenyan  says, 
*'  If  there  had  been  costs  and  fees  annexed  to  the  dis- 
charge of  certain  duties  belonging  to  the  office,  and  the 
defendant  had  received  them,  an  assize  would  have  lain.'* 
This  shews,  that  to  constitute  an  office  in  law,  there  ought 
to  be  both  certain  duties  and  certain  fees  attached  to  it, 
neither  of  which  is  the  case  here  (d).  But  admitting  that 
this  is  an  office,  and  not  a  mere  employment,  the  custom 
attempted  to  be  supported  is  bad,  as  being  in  restraint  of 
trade,  unreasonable,  and  inconvenient.  It  is  bad  as  being 
in  restraint  of  trade,  because  it  not  only  prevents  others 
firom  exercising  a  lawful  calling,  by  which  they  might 
maintain  themselves,  but  it  restrains  those  who  come  to 
the  borough  of  Brecon,  for  the  purpose   of  selling  their 

(a)  Bsc  Ab.  Tren}g.  Grant,  vnll,  sad  without  his  leave,  it  is 
(5)  vol.  5,  p.  595,  6th  ecL ;  Skin,  an  office,  and  he  who  is  in  it  is  an 
234 ;  2  Show.  260^  10  Mod.  106.      officer.  Bac.  Abr.  tit.    Office  (A) 

(b)  2  Salk.  468.  citing  Dr.  BwrreTs  case,  Garth, 
(e)  6  T.  R.  681.  478, 5  Mod.  431.  S.  C  The  office 
(d)  It  is  said  that  the  word  qf-     of  searcher  in  the  customs  was  said 

fckim  principally  implies  a  duty,  to  be  rather  an  employment  than 

and  in  the  next  place,  the  charge  an  office.  H.  v.  Kemp,  Carth.  362. 

of  such  duty;  and  that  it  is  a  rule,  Yin.  Ab.  Office  (B);  but  see  14 

that  where  one  man  has  to  do  with  Ric.  2,  c.  IOl 
another  man's  affairs  against  his 
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Exeh.  of  Pleat,  goods,  from  givhig  notice  of  their  sales  in  as  full  and  pob- 
lic  a  manner  as  they  might  otherwise  do.  The  cases 
which  have  been  referred  to»  in  order  to  shew  that  bye- 
laws  and  customs  in  restraint  of  trade  have  been  held 
good«  do  not  prove  that  position.  These  were  cases  of 
bye-laws  for  the  regulation  and  not  in  resiraini  of  trade  (a): 
as  in  the  instance  of  the  by-laws  to  regulate  the  number 
of  carts  in  London^  and  to  limit  the  number  of  free  porters. 
The  object  of  those  by-laws  was  the  public  convenience, 
ai^d  the  furtherance  of  the  interests  of  trade  in  generaL 
Had  they  been  in  restraint  of  trade,  they  would  have  been 
bad.  {^Parke,  B. — Bye-laws  in  restraint  of  trade  are 
good,  if  made  in  pursuance  of  an  ancient  custom  (6). 
Such  by-laws  exist  in  many  places,  as  in  Londom  and 
York.  The  legality  of  such  bye-laws  was  questioned  in 
the  case  of  The  Mayor  of  York  v.  Welbank{e)\  but  diey 
were  held  to  be  good.]  The  case  of  London  is  very  dif- 
ferent. In  London  there  are  many  guilds,  consisting  of  a 
great  number  of  individuals,  and  the  public  at  large  are 
not  injured  by  the  tradesmen  of  London  being  compelled 
to  become  free  of  these  companies;  but  here  a  monopoly 
is  claimed  in  the'  person  of  a  single  individual.  [Parke^ 
B. — In  York^  there  are  no  guilds;  there,  none  but  free- 
men are  allowed  to  exercise  a  trade.]  That  case  also  b 
distinguishable  from  the  present.  There  a  sufficient  num- 
ber of  persons  exist  in  the  body  to  carry  on  the  trade  of 
the  city;  but  here  there  is  only  a  single  individual;  and  if 
he  should  become  incapable  of  performing  the  duties  of 
his  office,  what  is  the  remedy  to  which  the  public  are  to 
resort  ?  In  those  cases,  the  obligation  only  exists  in  regard 

(a)  That  bye-laws,  excluding  all  1322  ;    Harrison  v.   Godmen^   I 

tut  certain  penons  from  carrying  Bunr.  12 ;  Clarke  v.  Compton^  7  D* 

ona  trade,  are  in  ret^roin^  of  trade,  &   K.  597;    Clark  v.  Le  Oe% 

see  Harrison  ▼.  Godman^  1  Bunr.  9  B.  &  G.  52. 
12;  Ci0rikv.XeCren, 9 B.&C.  58.         (c)  4  B.  &  A.  438. 

(6)  See  R,  ?.  Harrison,  3  Burr. 
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to  inhabitants  and  resiants,  but  here  the  claim  is  against  Sjtdu  rf  pum, 
Btnuogers.  IParkej  B. — It  is  only  claimed  to  be  enforced 
against  such  persons  as  come  into  the  borough  for  the 
purpose  of  having  their  goods  sold  by  auction.]  Player  v* 
Jim^s,  and  Fauakerley  v.  WUUhire^  proceeded  upon  tb^ 
grounds,  that  the  .matters  restrained  were  nuisances. 
Forieseue,  J.,  in  the  latter  case,  says,  **  The  case  of  carts 
was  allowed  to  prevent  nuisances,  and  we  may  put  this 
upon  the  same  foot"  Boswarih  v.  Hetne  appears  to  have 
been  decided  upon  the  same  principle*  Lord  Hardwicke 
there  says,  "  Where  the  subject  matter  of  a  bye-law  is 
the  prevention  of  nuisances,  the  consideration  must  be 
upon  the  convenience  in  general,  taking  in  .the  Crown,  the 
party,  and  the  people  (a)  ;'*  and  the  decision  there  is  like- 
wise placed,  according  to  the  report  in  Strange  (6),  on 
the  ground  of  its  being  a  regulation  of  trade.  With  re- 
gard to  the  cases  of  mills  and  bake-houses,  they  depend 
upon  the  relation  between  the  lord  and  his  tenants.  The 
Archbishop  of  York's  case  was  held  to  be  good,  because 
the  Archbishop  had  it  ratione  dominiiei  tenurig{c)\  and 
although  the  obligation  may  not  now  be  confined  to 
tenants,  yet,  doubtless,  it  was  originally  connected  with 
tenure.  In  the  case  of  Sir  George  Farmer  v.  Brooke  (d), 
the  plaintifi^  declared,  that  by  custom  he  and  his  an- 
cestors had  a  bake-house  in  the  town  of  JB«  to  bake  white 
bread  and  household  bread,  and  that  he  had  served  all  the 
town  with  bread,  and  that  no  other  could  use  the  trade 
without  his  license,  and  that  the  defendant  had  used  the 
trade  without  his  license ;  but  it  was  adjudged  that  the 
action  did  not  lie:  **  God  forbid,"  it  was  said,  **  that  bread, 
and  the  baking  of  it,  should  be  restrained  to  any  special 
person,  especially  in  a  market  town."    Independently  of 

(0)  GsMis  temp.  Hardw.  408.  Gro.  Bliz.  203;  8  Co,  126,  b.  S.  G. 

(b)  2  Str.  1067.  The  reportere differ  as  to  the  judg- 

(e)  See  Owen,  67.  ment  in  this  esse.     , 
(<0  Owen,  67;  1  Leon.  142; 
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Eieh.  ^  Aoffi  the  objection  that  the  custom  is  bad  as  being  in  restraint 
of  trade,  it  is  bad  as  being  unreasonable.  It  is  unrea* 
sonable  in  the  first  place,  because  there  is  no  considera- 
tion. In  The  BeUman  of  Lichfieldts  case  (a),  there  was  a 
consideration  for  the  restriction,  the  party  being  bound  to 
keep  the  market  clean;  but  here  there  is  no  adequate 
compensation.  It  is  unreasonable,  also,  because  there  are 
no  defined  duties  attached  to  the  office,  and  because  there 
are  no  certain  fees  payable  to  the  officer.  What  duty  is 
the  plaintiff  bound  to  perform?  Is  he  to  make  proclana- 
lion  once  or  ten  times,  at  what  hours,  and  in  what  streets! 
What  would  constitute  an  intrusion  into  his  office?  May 
another  person  proclaim  sales  by  the  sound  of  a  trumpet 
or  of  a  drum,  or  by  the  voice?  Or  does  the  claim  extend 
to  prohibit  every  notice  of  a  sale  by  whatever  means  con- 
veyed, as  by  exhibiting  a  pIacard,or  sending  circukrs? 
These  considerations  shew  that  the  custom  is  void,  on  ac- 
count of  uncertainty.  Then  what  remuneration  is  he  to 
receive  ?  May  be  make  his  own  claim,  and  refuse  to  pro- 
claim a  sale  until  his  demand  is  satisfied?  Neither  his 
duties  nor  the  compensation  for  them  are  defined.  Again, 
the  custom  is  bad  on  account  of  the  inconvenience  which 
it  occasions.  Suppose  the  person  appointed  to  the  office 
should  not  be  qualified  to  perform  its  duties,  that  his 
voice  is  weak,  or  that  he  becomes  incapable  by  reason  of 
age  or  infirmity.  Even  should  he  wilfully  refuse  to 
perform  his  duty,  what  is  the  remedy  of  the  party,  or  how 
is  the  officer  to  be  removed  (6)  ?  Another  great  inccM»- 
venience  in  the  custom  under  which  the  plaintiff  claims  is 

(a)  BHi  V.  Hawkes,  Moor,  835.  do  nol,  I  am  opinioa,  that  an  ac- 

(b)  In  Fazakerley  v.  Wiltshire,  tion  will  lie,  as  in  the  commoa 
IStr.  468,  the  Chief  Justice  says,  case  of  a  ferry;  ndthcr  is  the 
**  The  custom  is  a  convenience  to  merchant  obliged  to  rely  on  aa 
the  public,  and  there  is  aa  equiva-  action  only,  for  he  certttnly  nay 
lent  by  the  obligtdon  the  dty  Is  employ  whom  he  pleases,  if  tlie 


under  to  provide  porters.  If  they     free  porters  do  not  attend.' 
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that  it  makes  no  provision  whatever  for  those  changes  ^^\M/^^* 
which  the  course  of  time  and  the  alteration  in  the  state  of 
society  may  require.  Suppose  the  borough  to  have  been 
situated  in  Lancashire,  and  to  have  grown  up,  like  Afofi- 
Chester,  into  a  large  and  populous  commercial  town ;  still 
this  single  officer  must  have  enjoyed  the  monopoly  of  ad- 
vertising sales,  there  being  no  power  of  appointing  others. 
Thb  is  a  case  of  the  first  impression ;  and  it  is  a  strong  argu- 
ment against  the  plaintiff's  claim,  that  there  are  no  traces 
of  any  action  of  this  kind  having  been  brought.  [Parke, 
B. — ^That  actions  resembling  the  present  have  been  sel- 
dom brought,  may  be  explained  in  this  way.  The  right 
is  in  general  vested  in  a  class  of  persons,  all  of  whom,  as 
in  the  case  of  the  Dippers  of  Tunbridge  Welts  (a),  being 
jointly  interested  in  any  intrusion  upon  their  rights,  would 
be  required  to  join  in  an  action.  This  would  render  such 
a  suit  highly  inconvenient.  Lord  Abinger,  C.  B. — ^The 
ease  has  been  extremely  well  argued  on  both  sides,  and 
we  shall  take  time  to  consider  our  judgment] 

Cur.  adv.  vuU. 

Lord  Abinobr,  C.  B.,  now  delivered  the  judgment  of 
the  Court. — ^This  is  an  action  brought  by  the  bellman  of 
Brecon  to  enforce  an  exclusive  privilege,  claimed  by  him,  of 
proclaiming  by  the  sound  of  the  bell  all  sales  by  auction  of 
goods  which  take  place  within  the  borough  o{ Brecon.  The 
case  was  very  fully  argued;  but  the  only  point  to  be  de- 
cided is  this,  whether  the  custom  under  which  the  plaintiff 
claims  b  a  good  custom  in  law.  The  plaintiff  states  in  his 
declaration,  that  he  was  possessed  of  the  office  of  town  crier, 
and  that  the  defendant  disturbed  him  in  that  possession. 
The  particular  duties  of  the  office  were  matter  of  evidence, 
and  evidence  was  given,  and  the  jury  accordingly  so  found, 
that  it  was  the  exclusive  privilege  of  the  town  crier,  apr 

(a)  ffeOerr.  Baker,  2  Wat.  il4. 
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sales  by  auctioo,  and  that  the  defendant  had  infringed 
that  privilege.  No  objection  is  taken  to  the  evidence 
upon  which  that  verdict  proceeded,  and  therefore  the  only 
point  is,  whether  the  custom  is  good  in  law.  After  a  ocmi- 
sideration  of  the  arguments  on  both  sides,  it  appears  to  us, 
that  there  are  no  grounds  upon  which  we  can  say  that 
such  a  custom  is  necessarily  bi^d.  It  inay  have  had  a  good 
commencement ;  and,  existing  probably  long  before  the 
art  of  printing  was  known,  mu^t  have  been  formerly  a 
much  greater  convenience  to  the  public  than  at  present 
There  is  nothing  to  prevent  the  corporation  of  Brecon 
from  appointing  a  town  crier;  and  we  cannot  say^  that 
a  custom  giving  him.  the  exclufive  privilege  of  proclaim- 
ing* by  the  sound  of  the  bell,  all  sales  by  auction  within 
the  borough,  is  not  maintainable  in  law. 

Rule  discharged. 


Clarke  and  Another,  Assignees  of  SvTTONf  a  Bankrupt, 
V.  Nicholson,  Esq. 

Where,  after  an  X  ROVER  for  household  furniture^  &c.  Plea — that 
raUy!^«heriff  defendant  brings  into  Court  the  sum  of  2«.  15».i  ready 
seiies  and  sells    to  be  paid  to  the  plaintiffs  as  assignees,  and  that  the 

goods,  in  trover       i   .     ./«    •  •11 

bytheasrignees,  plamtifts  have  not  sustamed  damages  to  a  greater  amount, 
?Jd&n  their  ^*  Replication— that  the  plaintiffs  have  sustmned  da- 
estimate  of  the    mages  to  a  greater  amount,  &c.    At  the  trial  before 

daniaces,  the 

expenses  of  the  Parke,  B.,  at  the  sittings  at  Guildhall,  after  last  term,  it 
"^  appeared  that  the  bankrupt  had  been  a  builder,  and  had 

committed  an  act  of  bankruptcy ;  afl«r  which  the  defen- 
dant, then  being  sheriff  of  Surrey,  took  in  execution  under 
u  fi.fa.,  the  household  furniture,  implements,  and  stock 
in  trade  of  the  liianikrupt,  and  $old  them.    Subsequently 
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to  the  sale^  a  fiat  issued ;  and  this  action  was  brought  to  X»9h.^Pka$, 

recover  the  amount  of  the  proqeeds  of  the  goods  received 

by  the  sheriff.    The  latter  paid  into  Court  the  sum  of 

84/.  15^.,  that  being  the  net  proceeds,  after  deducting  the 

expenses  of  the  sale.    It  was  objected,  on  behalf  of  the 

plaintiffs,  that  the  sheriff  was  not  entitled  to  make  this 

deduction ;  but  the  learned  Judge  told  the  jury,  that^  as 

the  plaintifis  themselves  would  have  been  obliged  to  sell 

the  goods,  he  thought  that  the  expenses  of  the  sale  might 

be  deducted  from  the  plaintiffs'  claim.     The  jury  havbg 

found  a  verdict  for  the  defendant — 

R.  V.  Richards  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  The  sheriff  is  a  wrong  doer ; 
he  has  tortiously  seized  and  sold  the  goods  of  the  plain- 
tiffsy  and  he  cannot  claim,  as  a  matter  of  right,  to  retain 
the  expenses  of  that  tortious  sale.  The  question  is  of 
importance  in  this  case,  for  the  costs  depend  upon  its  de- 
cision. The  sheriff  was  not  the  agent  of  the  plaintiffs  for 
the  sale  of  the  goods,  and  they  are  not  liable,  therefore, 
for  any  expenses  incurred  by  him  in  such  sale ;  and  the 
learned  Judge  was  not  correct  in  telling  the  jury  that 
they  might,  if  they  thought  proper,  deduct  those  expenses 
from  the  damages.  [Lord  Jbinger,  C.  B. — It  does  not 
appear  that  it  was  so  laid  down  to  the  jury  as  matter  of 
law.]  If  a  sheriff  is  entitled  to  deduct  the  expenses  of 
sale,  in  cases  like  the  present,  it  may  be  a  cause  of  great 
expense ;  as,  for  instance,  where  goods  in  three  different 
counties  have  been  seized.  The  assignees  might  sell  all 
the  goods  at  one  and  the  same  time ;  if  the  sheriff  may 
retain,  they  may  be  charged  with  the  expenses  of  three 
sales.  In  Glasspoole  v.  Young  {a),  it  was  held  that  the 
plaintiff  was  entitled  to  recover  the  value  of  the  goods 
seized,  though  that  value  exceeded  the  price  for  which 

(a)  9  B.  &  C.  696;  4  Man.  &  Ry.  533,  S.  C 
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jB«*.  «n*fc«.  they  were  sold.    [Oumey,  B.— In  that  case  the  plamtxff 

^    never  contemplated  a  sale.]     If  the  plaintiffs  are  entitled 

Claru       to  recover  the  value  of  the  goods,  the  expenses  must  not 

jfioHOLsoN.    be  deducted,  for  otherwise  they  would  not  obtain  the 

value. 

Lord  AbingeRj  C.  B. — ^It  is  not  necessary  for  the  Court 
to  lay  down  a  rule  that  a  sheriff,  under  circumstances  like 
those  in  the  present  case,  is  entitled  to  deduct  the  ex- 
penses of  the  sale.  It  is  sufficient  to  say,  that,  this  being 
an  action  for  damages,  the  jury  are  at  liberty,  in  assessing 
the  damages,  to  make  that  deduction  in  favour  of  the 
sheriff.  On  the  other  hand,  if  there  were  several  sales, 
in  several  counties,  the  jury  might  take  that  fact  into  their 
consideration.  The  assignees  in  this  case  must  have 
incurred  the  expense  of  a  sale,  and  there  is,  conse- 
quently, no  reason  for  disturbing  the  verdict. 

Rule  refused. 


The  King  v.  the  Mayor,  Jurats,  and  Commonalty  of 
jig^gj,^  the  Town  and  Port  of  Dover. 

By  achsrter  of  ftOHN  MUIRHEAD,  being  charged  with  a  misdemea- 
oot'n  granted  ^^^  before  his  Majesty's  justices  of  the  peace  for  the  town 
to  the  corpora-   ^nd  Dort  o{  Dover.  was  admitted  to  bail,  himself  in  a  re- 

tion  of  Uooer  * 

•«  all  penalties  coguizance  of  800/.,  and  two  sureties  in  150/.  each.  JIfstr- 
be  forfeited,  ftc  ^^  having  failed  to  appear  according  to  the  terms  of  the 
Ae^B^nr&J  recognizances,  they  became  forfeited,  and  were  estreated 
In  wbatMerer     into  the  Exchequer.    To  these  forfeitures  the  corporation 

Courts  tbc •-—-'  '*  *^ 


Barons,  &c. 

■honld  happen  to  be  adjudged.'*  By  a  charter  of  Charlet  2,  "  all  fines,  foffeUunt,  ^c,  in  the 
Courts  aforesaid  arising,  &c.,"  ware  also  granted  to  the  corporation : — Held,  that  under  ncttlwr 
of  these  charters  did  a  forfeited  recognisance  to  appear  to  answer  a  charge  of  misdMDcanor  p«s 
to  the  corporation. 
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of  Dover  made  claim,  and  proceedings  were  instituted  si- 
milar to  those  in  the  case  of  The  King  v.  The  Mayor  of 
London  (a).  The  claim  set  forth  a  charter  made  by 
Edw.  4,  bearing  date  at  Weetminsier^  the  23rd  day  of 
March,  in  the  fifth  year  of  his  reign,  which  contained, 
amongst  other  things  (6),  the  following  grant  :—*' That 
the  corporation  and  their  successors  might  have  all  and 
all  manner  of  fines  for  trespasses,  offences,  misprisions, 
extortions,  negligences,  ignorances,  conspiracies,  conceal- 
ments^ regratings,  forestallings,  maintenances,  ambidex- 
tries,  champerties,  falsities,  deceits,  contempts,  and  other 
ofiences  whatsoever;  and  also  fines  for  license  of  concords, 
and  all  amerciaments,  redemptions,  issues,  and  penalties 
/br/eiied  and  to  befor/eitedf  year,  day,  waste,  strepe,  and 
all  things  which  to  his  said  Majesty  or  his  heirs  might  ap- 
pertain, of  such  year,  day,  waste^  and  strepe  of  all  and  every 
the  barons,  and  other  the  resciants  aforesaid,  their  heirs 
and  successors  wheresoever,  as  well  within  the  parts  and 
members  aforesaid  as  without,  in  whatsoever  Courts  of  his 
said  Majesty  and  his  heirs  the  same  barons  and  other 
resciants,  should  happen  to  be  adjudged  to  make  such 
fines,  and  to  be  amerced  and  forfeit  such  issues,  penalties, 
year^  day,  waste,  strepe,  and  forfeitures,  which  fines, 
amerciaments,  redemptions,  issues,  penalties^  year,  day, 
waste,  strepe,  and  forfeitures,  might  appertain  to  his  said 
Majesty  and  his  heirs,  if  the  same  had  not  been  granted 
to  the  aforesaid  barons  and  good  men,  and  their  succes- 
sors; so  that  the  said  mayor  and  jurats,  bailifi^  and  jurats, 
and  also  jurats  in  every  port,  and  member  of  the  ports, 
and  members  aforesaid,  as  is  aforesaid  chosen  by  them- 
selves or  their  ministers,  such  fines,  amerciaments,  re- 
demptions, issues,  penalties,  and  forfeitures,  and  all  things 
which  to  his  said  Majesty,  his  heirs  and  successors,  might 


(a)  Ante,  p.  1. 

{h)  The  other  parts  of  the  char- 
teri  essential  to  the  case  are  re- 


ferred to  in  the  judgment  of  the 
Court. 
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appertain,  of  the  year,  day,  waste,  strepe  and  forTeitores 
aforesaid,  might  levy,  perceiTe,  and  have,  to  the  common 
^"  profit  and  use  of  the  said  barons,  and  their  heirs  and  auc- 
Mayor  of  ccssors,  without  impediment  to  his  said  Majesty  or  his 
heirs,  bis  justices  or  their  bailiffs,  or  his  ministers  whatso* 
ever." 

By  the  charter  of  Charles  2,  it  was  granted  that  the 
corporation  and  their  successors  ^'  might  have  and  per* 
oeive,  and  should  have  and  perceive,  to  their  proper  use 
and  commodity,  respectively,  all  and  singular  finesi 
amerciaments,  redemptions,  issues,  forfeitures^  and  other 
profits  whatsoever,  of  and  in  ike  Courts  aforesaid,  re* 
spectively  growing,  arising,  happening,  or  contingent; 
and  all  and  singular  those  fines,  forfeUures,  redemptions, 
amerciaments,  issues,  forfeitures,  and  profits,  to  their  own 
use  and  commodity,  respectively,  from  time  to  time,  by 
their  ministers,  to  levy,  perceive,  seize,  and  retain,  by  ac* 
tion  or  actions  of  debt,  or  such  other  suits,  actions,  means, 
ways,  and  process  in  any  Court  or  Courts  of  record  within 
the  Cinque  Ports,  or  ancient  towns  aforesaid,  or  members 
of  the  same  aforesaid,  or  any  of  them,  tohe had  and  pro- 
secuted, by  which  such  fines,  amerciaments,  redemptiont, 
issues,  forfeitures,  and  profits,  in  any  Court  of  bim  his 
said  Majesty,  his  heirs  and  successors,  through  his  whole 
kingdom  of  England  were  wont  or  might  be  levied,  per* 
ceived,  or  recovered,  without  impediment  of  him,  his 
heirs,  or  successors,  or  any  of  his  ministers  whataoever.** 

The  replication  to  this  claim  set  forth  the  recognisances, 
and  the  condition  for  the  appearance  of  Joh$  Mmriead* 
It  then  averred  that  Mtdrhead  did  not  appear  in  pursuance 
thereof,  and  that  the  recognizances  thereupon  remained 
and  were  in  full  force ;  that  thereupon  Muirhead  and  bis 
sureties  became  and  were  indebted  to  the  king  in  the 
sums,  &c.,  making  together  the  sum  of  600/.,  which  had 
been  estreated,  and  was  owing  to  the  Crown,  by  virtue  of 
the  recognizances.  To  this  replication  the  mayor,  jurats, 
and  commonalty  of  Dover  demurred  generally. 
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JenfUf  for  the  mayor,  jurats,  and  commonalty  of  Dover. 
*— The  question  raised  by  this  demurrer  for  the  decision  of 
ike  Court  is,  whether  a  recognizance  entered  into  before 
justices  of  the  peace  for  the  town  and  port  of  Dover ^  for 
the  appearance  of  a  party  upon  a  charge  of  misdemeanor, 
to  be  tried  at  the  sessions  there,  being  forfeited  by  the  non« 
appearance  of  the  party,  passed  to  the  corporation,  by 
virtue  of  both  or  either  of  the  charters  set  forth  in  the 
claim  put  upon  the  record.    For  the  corporation,  it  is  con* 
tended,  that  the  words  of  either  charter  are  sufficient  to 
pass  the  forfeitures;  but  they  place  their  chief  reliance 
upon  the  clause  in  the  charter  of  Charles  2.    With  regard 
to  the  power  of  the  Crown  to  make  such  a  grant,  the  au- 
thorities are  numerous  and  conclusive,  and  may  be  found 
collected  in  the  Digests.     Com.  Dig.,  Grant  and  Preroga- 
tive; 17  Vin.  Ab*  Prerog.  91.     So  the  King  may  grant  a 
chose  in  action.  Com.  Dig.  Grant  (6.  1);  or  a  thing  not 
tn  eeee,  17  nn.Ab.  91.    [  fTf^A/maii.— The  power  of  the 
Crown  to  make  such  a  grant  will  not  be  disputed.]    Then 
the  question  is,  whether  the  words  of  the  charters,  taken 
in  connexion  with  the  context^  are  sufficient  to  pass  for- 
feited recognizances.    The  words  of  the  later  charter 
must  be  understood  as  passing  something  more  than  those 
of  the  earUer  charter.    The  King  may  grant  issues  and 
amerciaments  by  general  words,  17  Vin.  Ab.  1S6,  where 
the  following  case  from  the  Year  Book  of  Hen.  6,  27,  is 
cited  :^*'  The  King  granted  to  the  Duchess  of  £.,  inwlam 
de  B.  et  caetrum  cum  pertinentiis,  habendum,  ^.,  eimul 
eum  omnibus  exitibus,Jinibus^  amereiamentis  profictUs  om^ 
nium  gentium,  tenentium,  residentium,  et  non^esidentium, 
advoeaiionibus,  Ufardis,  et  reUevOs,  wreckis  maris,  et  aliis 
de  et  infra  insulam  pradictam  in  quibuscunque  curiis  nos^ 
tris  emergentibus  r  and  the  sheriflT  demanded  allowance 
upon  his  account  of  certain  issues  forfeited  in  Banco  at 
Westminster.  And  the  best  opinion  there  was,  that  he  shall 
not  have  allowance  of  them,  nor  the  duchess  shall  not 
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have  them;  for  those  words,  emergentibuM  iftfra  insmlamf 
shall  be  intended  of  such  fines,  &c«  which  are  forfeited  in 
any  court  in  the  isle,  but  not  of  fines  and  amerciaments 
forfeited  at  Westminster  or  elsewhere,  extra  the  isle ;  bot 
the  case  is  not  ruled."  The  definitions  of  the  word  "  for- 
feiture'' support  the  construction  put  upon  the  charters  by 
the  corporation.  In  CoweWs  Interpreterxi  is  said,  *'  For- 
feiture,ybrf{/ac/tfra,  cometh  of  the  Fr^cA  wordybi^tc/, 
id  est,  scelus ;  but  in  our  language  signifieth  rather  the 
efiect  of  transgressing  a  penal  law,  than  the  transgression 
itself:  as  forfeiture  of  escheats,  25  Edw.  3,  c  2,  stai.  de 
Proditionibus.  How  goods  forfeited  and  goods  confiscate 
differ,  see  Stamf.  PI,  Cor.fol,  186,  where  those  seem  for- 
feited that  have  a  known  owner,  having  committed  any 
thing  whereby  he  hath  lost  his  goods;  and  those  confiscate, 
that  are  disavowed  by  an  offender  as  not  his  own,  and 
claimed  by  any  other:  but  we  may  rather  say  that  for- 
feiture is  more  general,  and  confiscadon  more  particular  to 
such  as  forfeit  only  to  the  King's  Exchequer.  Read  the 
whole  chapter,  lib.  8,  c.  24.  Full  forfeiture,  plena  foris* 
fadura,  otherwise  called  flena  vita,  is  forfeiture  of  life  and 
member,  and  all  else  that  a  man  hath.  Manwood,  a  9. 
The  canonists  use  also  this  \rord^-forisfaeiur4B  sunt  peeu' 
ni€uruE  pcentB  deUnqueniium.^  In  Dueange,  voce  **Faris^ 
factura,"  the  following  definition  is  given: — **  Farisfadm- 
ra,  mulcta  vel  emenda  ob  forisf actum  seu  deUetumg  amende 
des  forfactures,  apud  Froissart,  vol.  1,  c.  1 16.  Leges 
Edwardi  Confessaris,  c.  36.  Inoemant  piegias  tales  qui 
possunt  reddere  fmsfaeturam,  id  est  were  (a)  summ  nisi 
possint  disrationari.  Farirfactura,  eodem  significatu.  Hi* 
terae  Philippi,  Fr.  Regis,  anno  1390,  inter  Anec.  Marten^ 
tom.  1,  col.  1234.    Emendam  vera  seu  f oris facturam  quam 


(a)  Capitis  estimatio,  sive  pre- 
lum quo  vita  cigasque  apud 
Anglo-Saxones    pro    vario   sue 


statu,  ordine,  et  cooditione 
batur.    Lexicon  Sasom, 
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peiebamus  oeeasione  homagii  hacienus  per  eundem  nobis 
nan  empensi ...  eidem  (Comiti  Hannoniae)  remisimus.'*  Car* 
peniier,  in  his  supplement  to  Dueange,  says, ''  Forfaitura 
nudeta  vel  emenda  ob  forufacium^  Lit.  Ricardi  Regis 
AngL,  torn.  5,  Ordinai.  Reg.  Franc,  p.  317.  Prohibemus  ne 
aUquis  eos  inde  desturbei  super  f orfaiiuram  decern  libra- 
rum  Turon.*'  Johnsofis  definition  is,  **  The  thing  forfeited, 
amulet,  a  fine.**  That  the  word  **  forfeited"  is  properly  ap- 
plicable to  the  case  of  recognizances  appears  from  the  stat. 
^&2S  Car.  2,  c.  22,  where  the  tennforfeiiedis  applied  to 
recognizances  (a).  That  act  is  intitled,  **  An  Act  for  the 
better  and  more  certain  recovery  of  fines  and  forfeitures  due 
to  his  Majesty.**  The  preamble  of  the  statute  only  men- 
tions fines,  issues,  amerciaments,  and  other  forfeitures, 
without  specifying  recognizances,  but  it  must  be  intended 
to  include  recognizances,  which  are  specifically  mentioned 
in  the  5th  and  9th  sections  of  the  act.  In  the  10th  section 
recognizances  are  omitted  in  words,  but  included,  as  in 
the  preamble,  under  the  general  word  ''forfeitures."  This, 
therefore,  is  a  legislative  exposition  of  the  word  forfeiture, 
and  shews  that  it  is  applicable  to  and  includes  forfeited  re- 
cognizances. If  there  be  any  doubt  with  regard  to  the  con- 
struction of  these  charters,  the  Court  will  lean  in  favour 
of  the  grantees;  for  the  grants  are  made  ''of  the  King's 
special  grace,  certain  knowledge,  and  mere  motion.**  The 
efiect  of  these  words  is  explained  in  the  case  of  Alton 
Woods  (6),  where  it  is  said,  "  This  grant  is  made  degratid 
speciaU  (which  implies  bounty),  and  ex  certdscientid  (which 
imports  science  and  knowledge),  and  ex  mero  motu  (which 
manifests  that  it  was  not  made  upon  the  suggestion  or  suit 
of  the  party);  but  all  these  are  not  of  any  effect  or  opera- 


Revenue, 
1835. 


(a)  So  the  preamble  of  the  3 
Geo. 4,  C.46,  recites  that  great  de- 
lays occur  in  the  return  of  fines, 
ijsaes,  amerciaments,  and./br/Hf* 
ed  recogmsaneet ;  and  the  same 


terms  are  used  io  other  parts  of 
that  statute.    See  Ex  parte  Pel- 
low,  M'CIei.  Ill;  Rex  v.  Han^ 
«iw,M*CleL&y.27. 
(6)  1  Rep.  51  b. 
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tion  if  the  King  be  deceived.**  There  is  no  pretence  here 
for  saying  that  the  King  was  deceived  in  his  grant.  In 
the  same  case  it  is  said  (a\  "  As  to  the  rule  put  by  Siarkey, 
that  the  King's  patents  shall  be  taken  in  such  sense  and  to 
such  intent  as  that  they  shall  be  good^  and  as  to  the  said 
rule  likewise  taken,  that  the  King's  patent,  ex  eerid  sHen- 
Hd,  ex  mero  moiu^  shall  be  taken  as  strong  against  the 
King  as  if  a  common  person  had  made  the  grant,  it  was 
answered  that  there  is  another  rule  in  law,  that  when  the 
King  is  deceived  in  his  grant,  the  grant  is  void,  and  that 
the  King's  letters  patent  shall  be  construed  secwndnm  tit- 
ieniianem  domitd  regis ^  et  non  in  decepiionem  €lomini  regis^ 
as  Brian  saith,  1  H.  7,  13  a*  So,  the  best  exposition  is, 
to  make  all  these  rules  agree  together;  and  therefore  both 
the  said  rules  put  by  the  other  party  are  true,  with  this 
limitadon,  vi».  unless  the  King  be  deceived.**  In  the 
JEarl  of  Rutland's  case(]b\  the  rule  for  the  construction  of 
the  King's  grants  is  thus  laid  down: — **  His  grant  ought  to 
be  construed  secundum  inieniianem  regis  ei  non  in  deeep* 
tionem  regis;  and  when  a  literal  and  strict  construction  is 
made  to  make  his  grant  void,  it  sounds  in  deceit  of  the 
King,  and  is  a  great  indignity  to  him,  propter  apices  Juris, 
to  make  his  charter  under  the  great  seal  of  things  which 
he  may  lawfully  grant  void  and  of  nan«effect,  guii  apices 
juris  non  sunt  jura.**  The  case  of  the  claimants  lies  with- 
in a  small  compass.  They  say  that  the  King  has  power 
to  make  a  grant  of  forfeited  recognizances;  that  in  the 
grant  to  the  corporation  of  Dover  he  has  not  been  de- 
ceived; and  that  under  the  word  forfeitures  in  that  grant 
forfeited  recognizances  pass. 


WightmaUf  for  the  Crown. — It  is  not  necessary  to  dis- 
pute the  propositions  of  law  which  have  been  advanced  on 
the  other  side,  or  to  deny  the  correctness  of  the  definitions 


(a)  p.  46  a. 


(b)  8  Rep.  112. 
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of  the  word  ''forfeiture*'  which  have  be^n  died.    The      JUvmm, 

18dA* 

question  simply  itfj  whether  a  tecognizatee  of  thi#  nature, 
the  condition  of  which  hds  not  been  complied  wUh,  i^  to 
be  regarded  as  a  forfeiture*    It  was  for  the  purpose  of 
raisbg  this  question  that  the  recognisances  were  set  out 
in  the  replication.    A  recognizance  is  the  acknowledgment 
of  a  debt  due  to  the  King,  defeasible  upon  the  happening 
of  a  certain  event,  viz.  the  appearance  of  the  party  in 
Courti  purBOant  to  the  terms  of  the  condition.    In  this 
respect  a  recognizance  resembles  a  bond  in  its  nature,  and 
the  argument  urged  on  the  other  side  would  go  the  length 
of  shewing  that  all  the  custom-house  bonds  given  to  the 
King  in  the  Cinque  Ports  would,  when  the  conditions  are 
broken,  pass  to  the  corporation  under  this  grant    By  a 
recognizance  a  debt  is  created  in  the  first  instance.     The 
party  acknowledges  a  personal  debt  to  the  Crown,  and  it 
is  by  the  performance  of  the  condition  of  the  recognizance 
only  that  it  ceases  to  be  a  debt.     It  is  therefore  inaccurate 
to  say  that  a  recognizance  becomes  forfeiiecL     It  is  not 
a  legal  term  when  applied  to  a  recognizance  (a).    The 
correct  expression  is,  that  the  condition  of  the  recog- 
nizance has  not  been  performed.      Should  the  Crown 
put  the  recognizance  in  suit,  the  party  must  make  his  de- 
fence by  pleading,  according  to  the  condition,  that  he 
duly  appeared,  &c.     If  forfeiture  means,  according  to  the 
authority  of  CoweU,  **  the  effect  of  transgressing  a  penal 
law/*  it  will  not  be  intended  that  the   Crown  meant  to 
use  the  word  in  another  sense,  and  to  grant  its  interest 
in  instruments,  the  conditions  of  which  have  not  been 
performed.     In  grants  of  the  Crown,  all  doubtful  expres- 
sions are  to  be  construed  in  favour  of  the  King,  as  in  the 
case  of  The  King  v.  Sutton  (ft),  where  a  grant  of  the  goods 
of  felons  was  held  not  to  pass  the  goods  of  a  felon  of  him- 

(n)  Vide  ante,  p.  731,  (n).  1  Ventt'.  32;  2  Keb.  526,  533, 

(6)  1  Saund.  269 ;  1  Sid.  420;      S.  €. ;  2  RoU.  Ab.  194,  C.  pi.  2. 
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self.  [Parke,  B. — The  corporation  cannot  claim  under 
the  words  "  penalties  forfeited**  in  the  charter  of  Edward 
4,  because  those  are  such  as  only  the  Barons  shall  be  ad^ 
judged  to  make.]  This  is  not  the  case  of  a  forfeiture  in 
Court.  There  is  no  judgment  upon  the  recognizance.  It 
must  be  put  in  suit.  Suppose  the  condition  to  have  been 
simply  that  the  party  should  pay  a  certain  sum  of  money 
to  the  prosecutor,  at  the  castle  of  Dover,  would  such  a  re- 
cogniseance  as  that  pass?  Yet  it  is  equally  forfeited. 
There  is  no  locality  in  the  forfeiture  of  a  recognizance. 
It  is  forfeited  to  the  King  every  where,  and  may  be  put  in 
suit  by  him  any  wfaere^  The  forfeitures  alluded  to  in  the 
charter  of  Charles  2  are  forfeitures  for  offences,  and  not 
recognizances,  which  merely  create  a  debt  or  duty. 


JervU  was  heard  in  reply. 


Cftr.  adv.  vuli. 


Parke,  B.,  now  delivered  the  judgment  of  the  Court 
After  stating  the  pleadings,  the  learned  Judge  said — ^The 
only  question  arising  on  these  pleadings  is,  whether  the 
recognizance,  which  was  in  ordinary  parlance  forfeited  by 
the  non-appearance  of  John  Muirhead  at  the  sessions,  was 
comprised  within  the  grant  of  the  Crown  by  the  charter  of 
Edw.  4  or  Car.  2  to  the  Cinque  Ports,  of  which  Dover  is 
one ;  and  we  are  of  opinion  that  it  was  not.  Both  the 
charters  are  stated  to  be  of  the  **  more  abundant  special 
grace,  certain  knowledge,  and  mere  motion  of  the  ELing;** 
but  whatever  the  precise  effect  of  these  words  may  be, 
upon  the  construction  of  charters,  it  is  clear  that  they  do 
not  operate  to  make  those  things  pass  to  the  grantee  for 
which  there  are  not  apt  and  proper  words  of  description 
in  the  grant;  instances  of  which  are  to  be  found  in  the 
Case  of  Mines  (a),  in  which  case  the  word  "mines'*  was 
held  not  to  pass  a  royal  mine;  and  in  Dyer{b),  where  the 


(a)  Plowd.337. 


(6)R300. 
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grant  of  the  advowson  was  decided  not  to  convey  the  pre- 
sent avoidance;  and  in  the  case  of  The  King  y.  Capper  (a), 
it  was  laid  down  that  the  words  **ex  mero  moiu  et  eertd 
scieniid*^  do  not  reduce  a  royal  grant  to  the  same  standard 
of  construction  as  the  grant  of  a  subject,  and  bring  it  with- 
in the  principle  that  it  is  to  be  taken  strongly  against  the 
grantor.  Upon  referring  to  the  charters  in  question  we 
cannot  find  any  words  apt  and  proper  to  convey  the  King's 
interest  in  recognizances  of  this  kind,  nor  indeed  any 
which  would  induce  us  to  think  that  they  were  intended 
to  be  granted;  certainly  none  which,  in  the  ordinary  mode 
of  construction  of  a  royal  grant,  could  have  that  effect 
These  recognizances  are  nothing  more  than  debts  of  re- 
cord to  the  Crown,  with  a  defeazance  in  a  particular  event; 
and  on  the  happening  of  that  event,  they  become  absolute 
debts.  The  words  relied  upon  by  the  claimants  as  con- 
veying such  debts  in  the  charter  of  Edw.  4  are,  **  all 
amerciaments,  issues,  and  penalties  forfeited:**  but  the 
context  clearly  shews,  that  only  such  penaUiea  are  meant 
to  be  granted  as  are  imposed  by  a  judgment  of  someCourt; 
for  the  words  are,  ''in  whatsoever  Courts  of  his  said  Majes- 
ty and  his  heirs  the  same  barons  and  resiants  should  happen 
to  be  adjudged  to  make  such  fines,  and  to  be  amerced,  and 
forfeit  such  issues,  penalties,  &c.  ;**  but  in  this  case  there 
is  no  judgment  of  any  Court  by  which  a  recognizance  is 
adjudged  to  be  forfeited.  Indeed,  little  reliance  was  placed 
on  this  charter  by  the  learned  counsel  for  the  claimants. 
The  other  charter  is  that  of  Charles  2,  which  is  a  charter 
of  confirmation  and  grant  of  new  privileges  to  the  Cinque 
Ports.  It  establishes  a  civil  court  of  record  in  each  Cinque 
Port,  and  grants  fines,  amerciaments,  redemptions,  issues, 
forfeiiureSi  and  other  profits  whatsoever  of  and  in  those 
Courts,  growing,  arising,  happening,  or  contingent.  It 
then  appoints  corporate  justices  of  the  peace  and  justices 


Revenutt 
1836. 
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to  hear  and  determine  all  felonies,  &c.;  and  those  delm- 
quents  and  every  of  them^  for  their  crimes,  by  fines,  ran- 
soms, amerciaments,  foffeitures^  and  otherwise  according 
to  law,  to  chastise  and  punish.  It  then  appoints  corpo- 
rate justices  of  gaol  delivery,  and  grants  to  each  corpora- 
tion aU  and  all  manner  of  fines,  issues,  redemptions,  amer- 
ciaments, forfeitures^  and  profits  whatsoever,  before  the 
aforesaid  justices  (that  is,  the  justices  of  the  peace,  oyer 
and  terminer,  and  gaol  delivery),  from  time  to  time  for 
ever  thereafter  to  be  assessed,  forfeited,  adjudged,  grow- 
ing, happening,  or  arising.  It  is  contended  that  the  recogni- 
zance in  question  is  comprised  under  the  term  **  forfeiture'* 
in  the  latter  charter.  But  the  proper  sigmfication  of  that 
term,  as  appears  from  the  citations  in  the  argument  from 
CaweUs  Interpreter  and  Ducange,  is,  a  **  mulct  or  fine — a 
punishment  for  an  offence;"  and  it  is  quite  clear  that  it  is 
used  in  that  sense  in  the  immediately  preceding  part  of  the 
charter,  when  the  justices  are  empowered  to  pumsh  delin* 
quents  by  fines,  ransoms,  amerciaments,  and  forfeitttre$. 
The  term  "forfeit"  is  indeed  ordinarily  applied  tothe  penalty 
of  a  bond  with  a  condition,  or  to  an  estate  held  on  condi- 
tion; but  the  penalty  of  the  bond  when  it  is  forfeited,  or 
the  estate  itself,  is  never  termed  **  a  forfeiture,"  even  in 
common  parlance ;  and  it  is  therefore  impossible  to  suppose 
that  a  recognizance  with  a  condition  broken,  could  be  in- 
tended to  be  described  by  such  a  term  in  a  legal  instrtt^ 
ment.  It  is  very  true  that  in  a  statute,  22&S8  Car.  2,  c. 
22,  the  term  ''  forfeiture**  is  used  in  the  title  of  the  act 
as  a  general  term ;  and  the  act  itself,  after  enumerating 
fin^es,  issues,  amerciaments,  forfeited  recognisances,  sum 
and  sums  of  money  paid  or  to  be  paid  in  lieu  or  satis- 
faction of  them,  speaks  of  all  "  other  forfeitures  ;*"  but 
there  the  context  clearly  explains  the  meaning  of  the  term 
"  forfeitures.*'  In  the  present  case,  the  context  aflfords  no 
such  aid;  and  in  its  proper  sense,  especially  in  a  grant 
from  the  Crown,  we  are  of  opinion  that  it  does  not  apply 
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to  a  debt  of  record  rendered  indefeasible  by  non-compli-       Revenue, 
ance  with  the  condition.     Our  judgment  must  therefore  be 
for  the  Crown. 


Levi  v.  DuNCOMBE.  [Exch.o/PUas. 

JaLUMFRE  Y  and  Hughes  shewed  cause  against  a  rule  where  a  rule 
which  had  been  obtained  calling  upon  the  plaintiff  to  shew  jJe^u J**why 
cause  why  an  attachment  should  not  issue  against  him  for  "  atuchment 

.  thould  not  iMue 

not  delivering  his  bill  of  costs  pursuant  to  a  Judge's  order,  for  not  obeying 

which  order  had  been  made  a  rule  of  Court.    They  con-  which^  been 

tended,  that,  without  merits,  the  rule  must  be  discharged,  ""^^  *and*thc 

as  it  had  not  been  personally  served  upon  the  plaintiff,  but  rule  mH  u  noi 

only  upon  his  clerk.    [Lord  Abinger,  C.  B.^  There  must  be  Mrved*  but  the 

personal  service  of  the  order  which  has  been  made  a  rule  ^"^^it^Mdob- 

of  Court,  and  the  disobedience  to  which  constitutes  the  con-  jecu  to  the  want 

II.  i.rv  «.  1  •         4t         1      of  personal  ter- 

tempt;  but  that  is  very  different  from  the  service  or  a  rule  vice,  such  ap- 
wMi,  which  is  only  for  the  purpose  of  bringing  the  party  S^^^ty  oV 
into  Court  in  order  to  explain  his  disobedience;  and  if  he  »p«nonaiier- 

■  vice. 

appears  upon  that  rule,  it  is  immaterial  whether  or  not  there 
has  been  a  personal  service  of  it.]  Before  a  party  can  be 
brought  into  contempt,  he  must  be  personally  served.  [Lord 
Abinger,  C.  B. — ^The  contempt  is  not  in  disobeying  the  rule 
to  shew  cause:  it  had  been  already  incurred.]  A  personal 
service  is  necessary  under  the  rule  of//.  T.  2  fVitt.  4,  s.  61, 
which  directs  that  it  shall  not  be  necessary  to  the  regular 
service  of  a  rule  that  the  original  rule  should  be  shewn, 
unless  sight  thereof  be  demanded,  except  in  cases  of  at- 
tachment; and  in  Wesion  v.  Fatdkener  (a),  it  is  laid  down 
that  the  service  of  all  processes  throughout,  having  for 
their  object  to  bring  a  party  into  contempt,  must  be  per- 
sonally served,  unless  specially  otherwise  ordered. 

(fl)  2  Price,  2. 
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Levi  Lord  Abinger^  C.  B. — ^This  is  not  a  proceeding  hsTing 

DuMcoMBE.  for  its  object  the  bringing  the  party  into  contempt.  It  is  a 
rule  calling  upon  him  to  shew  cause  why  he  should  not  be 
punished  for  a  contempt  already  committed.  Bat  even 
if  it  had  been  necessary  that  the  rule  should  be  personally 
served  I  the  party  having  chosen  to  come  into  Court, 
the  necessity  for  personal  service  is^  waived.  The  principle 
is  perfectly  familiar  to  every  one  who  has  been  a  reasonable 
time  in  Westminster  Hall,  that  the  efiect  of  a  party  ap- 
pearing, who  has  not  been  regularly  served,  b  the  same 
as  if  the  service  had  been  regular.  The  instances  are 
numerous,  both  in  the  case  of  convictions  and  of  civil  pro- 
ceedings. The  appearance  operates  as  a  waiver  of  the 
irregularity. 

Humfrey  then  proceeded  to  shew  cause  upon  the 
merits.  But  the  rule  was  ultimately  made  absolute  with 
costs,  the  attachment  not  to  be  issued  for  one  month. 


AsuTON  and  Another,  Executors,  &c.  v.  Poymtbr. 

Where  an  exe*  X  HIS  was  an  application  made  on  behalf  of  the  plaintifls 
apromiM  nu^e  ^^  the  Master  to  review  his  taxation  of  costs.  The 
tobiniMif,aod    flygj    second,  and  third  counts  of  the  declaration  steted 

tnere  is  a  ver- 
dict againat  him,  causes  of  action  arising  in  the  time  of  the  testator:  the 
the  defendant  it    , 

not  deprived  of  last  count  was  upon  an  account  stated  with  the  plaintifls 
iutute^*&  ?*  personally.  The  cause  having  been  referred,  the  arK- 
Wiu^  4,  c  42,  trator,  in  pursuance  of  the  power  reserved  to  him,  award- 
ed, that  a  verdict  should  be  entered  for  the  defendant; 
and  the  Master,  in  taxation,  allowed  him  all  the  costs 
of  the  cause.  Kelly  having  obtained  a  rule  to  shew  cause 
why  the  Master  should  not  review  his  taxation — 
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Alexander  shewed  cause. — ^The  defendant  is  willins  Exck.  rf  pum, 
to  abandon  his  claim  to  costs  upon  the  counts  stating  ^ 

a  cause  of  action  with  the  testator,  but  he  insists  that  Ashtosi 
he  is  entitled  to  the  costs  upon  the  last  issue  found  potkter. 
for  him.  It  is  clear  that  previously  to  the  statute  for 
the  further  amendment  of  the  law  (a)  he  was  so  enti- 
tled* This  point  has  been  decided  in  various  recent  cases. 
In  Dowbiggin  t.  Harrison{b),  it  was  held  that  where 
the  plaintiff  sued  as  administratrix,  and  declared  on  pro- 
mises to  the  intestate,  and  also  upon  an  account  stated 
with  her  as  administratrix,  of  monies  due  to  her  in  that  char- 
acter, the  defendant,  after  a  nonsuit,  was  entitled  to  costs. 
And  where  the  count  on  the  account  stated  alleged  that 
the  account  was  stated  with  the  plaintiff  concerning  money 
due  to  the  iniestaie,  the  Court  decided  the  same  way. 
Jobson  v.Forsier{c).  The  only  question  then  is,  whether 
the  statute  3  &  4  Will.  4,  c.  42,  s.  31,  has  deprived  the  de- 
fendant of  his  right  to  costs*  That  statute  speaks  of  every 
action  brought  by  any  executor  or  administrator  in  tight 
of  the  testcUar  or  intestate;  but  being  an  affirmative  en- 
actment, it  does  not  affect  the  law  as  it  stood  with  regard 
to  actions  brought  by  an  executor  or  administrator  not  in 
right  of  his  testator  or  intestate.  It  is  a  rule  that  affirma- 
tive statutes  do  not  by  implication  repeal  prior  affirmative 
statutes;  Dr.  For  sterns  case(d);  and  this  statute  cannot 

(a)  Stat.  3  &  4  Will.  4,  c.  42,  in  which  he  would  be  liable  if  such 

8.  31. — "  That  in    every  action  plaintiff  were  suing  in  his  own 

brought  by  any  executor  or  ad-  right  upon  a  cause  of  action  ac- 

ministrator  in  right  of  the  testator  cruing  to  lumself;  and  the  defen- 

or  intestate,  such  executor  or  ad-  dant  shall  have  judgment  for  such 

ministretor  shall,  unless  the  Court  costs,  and  they  shall  be  recovered 

in  which  such  action  is  brought,  in  like  manner.'' 

or  a  Judge  of  any  of  the  said  su-  (6)  9  B.  &  C.  666 ;  4  Man.  &  Ry. 

perior  Courts,  shall  otherwise  or-  622,  S.  C. 

der,  be  liable  to  pay  costs  to  the  (c;  IB.  &  Ad.  6.   See  also  iS^o- 

defendant  in  case  of  being  non-  ter  y.  Loicvoit,  1  B.  &  Ad.  893. 

suiied,  or  a  verdict  passing  against  (<0  ^  ^  B^*  ^* 
the  plaintiff^  and  in  all  other  cases 
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Exck>  of  PUat,  therefore  be  taken  to  have  repealed  the  23  Hen.  8,  c  15. 
->  This  case  is  not  within  either  the  words  or  the  meaning  of 
AsHTON  the  new  statute.  The  evil  intended  to  be  remedied  by 
PoYN^BR.  that  act  was  the  practice  of  executors  bringing  actions, 
and  shrouding  themselves  from  costs  under  their  represent- 
ative character;  but  that  is  not  the  case  here.  Nor  does 
this  action  come  within  the  words  of  the  act,  which  speak 
only  of  actions  brought  **  in  right  of  the  testator  or  intes- 
tate.'* The  statute,  then,  only  meant  to  include  actions  in 
which  the  cause  of  action  was  complete  at  the  time  of  the 
testator's  or  intestate's  death.  The  only  case  against  the 
defendant  is  that  of  Ly sons  v.  Barrmo  (a);  but  the  aatho- 
rity  of  that  case  has  been  much  doubted,  and  cannot  now 
be  supported.  In  the  later  case  of  Wilkinson  v.  Edtoards  (i), 
Lffsons  V.  Barrow  were  not  referred  to ;  and  it  does  not  ap- 
pear in  Wilkinson  t.  Edvfen'ds,  that  there  were  any  counts 
on  promises  to  the  testator. 

Kelly,  eonir&f  relied  upon  Lysons  v.  Barrow. 

Parke,  B. — On  looking  at  the  caseof  £y«oit#v.JBcir- 
roio,  I  have  no  doubt  that  the  point  as  it  arises  here  was 
not  brought  under  the  consideration  of  the  Court.  Since 
that  decision,  the  question  has  been  before  the  Court 
of  Kings  Bench  (e),  and  they  agree  in  opinion  with 
this  Court  that  Lysons  v.  Barrow  cannot  be  supported. 
The  meaning  of  the  statute  is,  that  executors  shall  be  liable 
in  those  cases  in  which  they  were  not  liable  before;  but  it 
does  not  touch  the  case  where  an  executor  is  suing  on  a 
contract  made  with  himself.  In  this  case  the  plainti£b 
were  liable  to  pay  costs  under  the  statute  of  S3  Hen.  8, 

(a)  10  Bingh.  563;  4  Moore  &         (c)  ^enct  v.  Albert,  H.  T.  5 
S.  463;  2  Doivl.  P.  C.  807,  S.  C.        WiU.  4. 
{b)\  Biugh.  N.  C.301. 
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and  the  act  for  the  further  amendment  of  the  law  does  ^»*- ^'•«» 
not  exempt  them  from  that  liability.  v      ^  '  ^ 

ASHTON 

The  rest  of  the  Court  concurred.  Potntbr. 

Rule  absolute  to  exempt  the  plaintiffs  from 
the  payment  of  costs  on  the  first  three 
counts,  and  discharged  as  to  the  last 
count  with  costs. 


Taylor  t?.  Hilary. 

Assumpsit.  The  declaration  stated,  that  in  consider-  Declaration 
ation  that  the  plaintiff,  at  the  special  instance  and  request  j^endam  guar- 
of  the  defendant,  would  allow  one  Henry  Holt  to  have  ^fflf  .upp/^ng 
goods  as  he  might  want  them,  not  exceeding  in  the  whole  goods  to  one  H. 
200/.,  the  defendant  undertook  and  promised  the  plaintiff  before  breach,  It 
to  guarantee  the  payment  of  such  goods;  and  the  plaintiff  J^JIJ^'^pi^^n- 
averred  that  he,  confiding  &c.,  did  afterwards,  to  wit  &c.,  tiff  and  the  dc- 

'  ©  »  \  fendant  that  the 

sell  and  deliver  to  the  said  Henry  Holt  certain  goods  of  plaintiff  thouid 
great  value,  not  exceeding  in  the  whole  200/.;  to  wit,  of  jyf^r^^flJ^  that 
the  value  of  190/m  as  he  the  said  Henry  Holt  did  want  '''^J  |J; J^^^^^^^ 
them;  of  which  the  defendant  afterwards,  to  wit,  on  &c«,  endoftiiree 
had  notice.     Breach,  that  Henry  Holt  had  not  paid  for  at  four  montiis 
the  said  goods,  or  any  part  thereof,  nor  had  the  defen-  ^y^^^f^*^ 
dant,  although  often  requested,  paid  for  the  same,  or  any  daot,  which 
part  thereof.     Plea,  that  after  the  making  of  the  promise  plaintiff,  before 
and  undertaking  in  that  count  mentioned,  and  before  any  in^aiacha^^of 
breach  thereof,  to  wit,  on  the  day  and  year  aforesaid,  it  was,  '*>«  ^o""'     . 

'  '  J  J  ^  »  »   agreement,  and 

at  the  special  instance  and  request  of  the  plaintiff,  agreed  released  the  de- 
fendant from 
the  performance 

tbereoL — Held,  on  demurrer,  that  the  second  agreement  was  an  original  undertaking,  and  did  not 

require  to  be  in  writing  under  the  Statute  of  Frauds;  that  it  was  not  an  accord  and  satisfaction,  and 

that  it  was  a  defence  to  the  action  as  being  a  substituted  Contract. 
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Ex^  of  Pleat,  by  and  belween  the  plaintiff  and  defendant  that  the  plain- 
^^^'  tiff  should  supply  to  the  said  Henry  HoU  SOOL  worth  of 
goods  as  he  should  want  them,  and  that  such  goods  should 
be  paid  for  at  the  end  of  three  months  by  a  joint  bill  at  finir 
months  accepted  by  the  defendant;  which  agreement  of 
the  defendant  he  the  plaintiff,  before  any  breach  of  the 
promise  and  undertaking  in  the  said  count  mentioned, 
accepted,  in  full  discharge  of  that  promise  and  undertak- 
ing, and  thereby  then  wholly  released  and  discharged 
the  defendant  from  the  furtheir  performance  of  that  pro- 
mise and  undertaking. — ^Verification. 

To  this  plea  the  plaintiff  demurred;  and  alleged  as  cause 
of  demurrer,  that  there  was  no  material  difference  between 
the  agreement  set  out  in  the  count  and  that  set  out  in  the 
plea,  and  that  the  only  difference  applied  to  the  time  of 
credit  to  be  given;  and  that  it  did  not  appear  by  the  said 
plea,  but  that  the  agreement  therein  mentioned  had  been 
fully  carried  into  effect  by  the  plaintiff,  and  the  time  of 
credit  expired. 

Barstow  in  support  of  the  demurrer. — ^The  plea  is  in- 
sufficient, for  the  reasons  assigned  in  the  demurrer. — li 
does  not  in  substance  state  an  agreement  differing  fixxm 
that  set  up  by  the  plaintiff.  [Parke,  B. — It  differs  in  this, 
that  it  states  an  agreement  to  pay  by  a  bill  at  four  months, 
while  the  agreement  as  stated  in  the  declaration  was  merely 
to  guarantee.]  Then  the  agreement  set  forth  in  the  plea 
is  not  shewn  to  be  binding  upon  the  defendant :  being  an 
undertaking  for  the  debt  of  another,  it  ought  to  have  been 
shewn  to  be  in  writing,  according  to  the  Statute  of  Frauds, 
and  signed.  There  is  a  distinction  between  declaring 
upon  and  pleading  such  a  contract;  in  the  latter  case,  it 
must  be  shewn  to  possess  the  requisites  of  the  statute,  in 
order  that  it  may  appear  to  the  Court  that  an  action  will 
lie  upon  it;  for  he  shall  not  be  allowed  to  take  away  the 
plaintiff's  action  without  giving    him  another.      Case  ▼. 
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Barber  {a).     [Parke,  B. — The  first  agreement  was  a  guar-  Exek.  of  PUas, 

an  tee,  but,  according  to  the  second  agreement  the  defendant 

became  absolutely  bound  as  an  original  debtor.    In  order  to 

bring  the  case  within  the  authority  cited,  it  must  be  shewn 

that  the  second  agreement  was  a  guarantee.]    The  plea  is 

bad  upon  another  ground.   It  does  not  shew  that  the  time 

of  credit  given  by  the  bill  is  still  continuing.    In  cases  of 

goods  sold  on  credit,  if  the  credit  has  expired,  the  plaintiff 

may  sue  on  the  implied  contract;  and  if  the  defendant  sets 

up  as  a  defence  that  the  credit  has  not  expired,  it  must, 

since  the  new  rules,  be  specially  pleaded,  according  to  a 

late  decision  of  the  Court  of  King^s  Bench,  Edmunds  ▼• 

Harris  (6).   [Parke,  B. — I  believe  some  doubts  have  been 

expressed  with  regard  to  that  decision.    If  the  time  of 

credit  has  not  expired,  the  plaintiff  proves  a  different  con* 

tract  from  that  which  he  has  stated  in  his  declaration,  viz. 

to  pay  on  request] 

Per  Curiam. — Before  the  breach  of  the  first  agreement 
a  new  agreement  is  entered  into^  varying  the  contract  in 
an  essential  part,  the  time  of  payment  The  latter,  then, 
is  a  substituted  contract,  and  is  an  answer  to  an  action 
upon  the  former.  The  plea  is  not  a  plea  of  accord  and 
satisfaction,  and  does  not  therefore  require  an  averment  of 
performance. 

Barstow  had  leave  to  amend. 

Crcwder  in  support  of  the  plea, 
(a)  Sir  Thomas  Raymond,  450.  (6)  4  Nev.  &  M.  182. 
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Whitaker  r.  The  Governor  and  Company  of  the  Bank 
of  England. 

Where  a  CUB-     ACTION  OH  the  case.    The  declaration  stated^  Ihsi 

tomerofthe         u  i» 

Bank  of  Eng-  neretofore,  and  before  the  committing  of  tbe  grievance  bj 
i^it'^^ng  *®  defendants  as  hereinafter  mentioned,  the  plaintiff  exer- 
his  acceptancet   cised.  Used,  and  carried  on  tbe  trade  or  business  of  a  com 

payable  at  the 

Bank,  and  one    and  flour  faotor  with  punctuality  and  iifitecprity,  always  well 

anMs  belngpre-  ^"^  ^^"^y  ^^^  punctually  p&'yiBg  and  d(ischarging  bis  just 

ment  M^'teyen'  ^®'^**  ^'^^  **"^''  *®  ^®^®  ^^  ^^  Committing  of  the  griev* 
o'clock  in  the     apce  by  the  defendants  as  hereinafter^  mentioned,  had 

morning  was  -  -i       i%  »     .  11  -n. 

dishonoured  for  never  been  sQspected  of  bdiqg  unable  or  .unwilluig  to  pay 
rndl«Ipr"«nt.  *°^  discharge  the  same.  That  ako  long  before,  and 
ed  again  by  a     until  and  at  the  time  of  the  committing  of  the  grievance 

notary  at  six  in    ,        ,        ,    «      , 

the  evening,      by  the  defendants  as  hereinafter  mentioned «  cevtaUt  per- 


ans^er  waT"^  ^^^^f  Using  the  Style  and  firm  of  Coake  ^  GambUmg^ 
Mnstad  *  d*r  *"^  certain  other  persons,  to  wit,  one  Arthur  Bayfield^ 
that  purpose,  it  and  onc  Samuel  Cooke^  and  certain  other  persons,  had 
the  Bank,  ai-^  bceu  and  Were  respectively  ill  the  habit  of  employing, 
^fow^'rix*^^'^  and  had  been  and  were  used  and  accustomed  to  employ 
o'clock  receired  the  plaintiff  in  his  said  trade  and  business,  and  to  make 

assets,  were  not  i  1   •      .«• 

bound  to  pay  large  Consignments  of  corn  and  flour  to  the  plainofl, 
after  the^u^i^  to  be  by  him  sold  and  disposed  of  as  such  com  and 
hours  of  busi-     flour  factor  as  aforesaid,  for  certain  reward  and  com- 

ness. 

SmhU,  that  mission  to  him,  the  plaintiff,  payable  in  that  behalf,  to 
duty^f  the  ^^  great  gain  of  the  plaintiff,  and  tbe  increaae  of  Us 
informed^tb^^  said  trade  and  business,  and  the  comfortable  support  of 
notary  that  they  himself  and  family.    That  long  beftire  and  at  the  time  of 

had  received  as-     -  •.«!  .,.  ii^i»i 

sets,  and  that  the  Committing  of  the  said  gnevance  by  the  defendants 
uTp^Ihe^foi.  ^  hereinafter  mentioned,  the  defendants  were  bankers, 
lowing  day.  and  the  trade  and  business  of  bankers  used,  exercised, 
and  carried  on;  and  the  plaintiff  long  before,  and  until  and 
at  the  time  of  committing  of  the  grievance  by  the  defend- 
ants as  hereinafter  mentioned,  had  been  and  was  a  customer 
of  and  employed  the  defendants  in  the  way  of  their  said 
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trade  and  business  of  bankers  as  aforesaid,  upon  (amongst  Etch.  o/PUas, 
others)  the  terms  following,  to  wit,  that  they,  the  de- 
fendants, would  honour  and  pay  for  and  on  behalf  and  on 
account  of  the  plaintiff,  out  of  any  cash  balance  of  and 
payable  to  the  plaintiff  that  might  be  in  the  hands  of  the 
defendants  as  such  bankers  as  aforesaid,  any  bill  or  bills  of 
exchange  which  might  be  accepted  by  the  plaintiff,  pay- 
able at  the  Bank  of  England,  upon  the  same  being  duly 
presented  there  for  payment  thereof  by  the  person  or  per- 
sons respectively  being  entided  to  the  same,  and  to  receive 
the  monies  therein  mentioned,  notice  having  been  left 
by  or  on  behalf  of  the  plaintiff  at  the  drawing  office  in 
the  Bank  of  England  aforesaid,  for  the  payment  thereof, 
previously  to  the  same  becomiing  due;  such  cash  balance 
being  sufficient  for  that  purpose  over  and  above  any  claim 
or  lien  of  the  defendants  thereon,  and  independently  of 
any  right  which  the  defendants  might  have  to  retain  the 
same  or  any  part  thereof  in  their  hands,  and  such  cash 
balance  having  then  been  in  their  hands  a  sufficient  and 
reasonsible  time  to  enable  them  and  their  clerks  and  ser- 
vants to  know  of  the  same  being  in  the  bands  of  the  de- 
fendants, and  that  the  same  was  sufficient  for  the  pur- 
pose of  paying  such  bill  or  bills  over  and  above  any  claim 
or  lien  of  the  defendants  thereon,  and  independently  of 
any  right  that  the  defendants  might  have  to  retain  the 
same  or  any  part  thereof  in  their  bands.  And  the  plain- 
tiff further  saith,  that  heretofore,  and  whilst  the  plaintiff 
was  such  customer  of  and  retained  and  employed  the 
defendants,  as  such  bankers  as  aforesaid,  to  wit,  on  the 
15th  day  of  DeeembeTf  in  the  year  of  our  Lord  1832, 
the  said  persons  so  using  the  style  and  firm  of  Cooke 
^  Gambling  as  aforesaid,  made  their  certain  bill  of  ex- 
change in  writing,  and  directed  the  same  to  the  plaintiff, 
and  thereby  required  the  plaintiff  to  pay,  six  weeks  after 
the  date  thereof,  to  one  Samuel  Bignold,  Esquire,  or  order, 
4S6/.  value  received;  and  the  plaintiff  then  and  there  ac- 
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Egth,  of  PUai 
ld35. 

Whitaker 

9. 

The  Bank  of 
England. 


cepted  the  said  bill,  and  thereby  made  the  same  payable  at 
the  Bank  of  England;  and  the  said  Samuel  BignoU  then  and 
there  indorsed  the  same  to  MesaTS.Masierman  ^  Co.,who  at 
the  time  when  the  said  bill  became  due  and  payable  were 
the  persons  entitled  to  the  same,  and  to  receive  the  arooont 
thereof.  And  the  plaintiff  further  saith,  that  afterwards 
and  when  tlie  said  bill  became  due  and  payable,  accord- 
ing to  the  tenor  and  effect  thereof,  to  wit,  on  the  S9th 
January,  18SS,  the  said  bill  of  exchange  was  duly  pre- 
sented at  the  Bank  of  England  aforesaid,  for  payment 
thereof,  by  and  on  the  part  of  the  said  Messrs.  Master^ 
man  %Co.;  but  that  the  defendants  not  regarding  their 
duty  as  such  bankers  as  aforesaid,  nor  the  terms  upon 
which  they  were  so  employed  by  the  plaintiff  as  aforesaid, 
but  contriving  and  wrongfully  intending  to  injure,  preju- 
dice, and  aggrieve  the  phiintiff,  did  not,  when  the  said  bill 
of  exchange  was  so  presented  and  shewn  to  them  fur  pay* 
ment  thereof  as  aforesaid,  honour  and  pay  the  said  bill; 
and  on  the  day  and  year  last  aforesaid  dishonoured  and 
wholly  refused  to  pay  the  same,  although  they,  the  de- 
fendants, then  had  in  their  hands  as  such  bankers  as 
aforesaid,  a  cash  balance  of  and  payable  to  the  plaintiff, 
amounting  to  a  large  sum  of  money,  to  wit,  406/.  ISt.  8dL, 
which  was  then  and  there  sufficient  for  the  purpose  of  pay- 
ing the  said  bill,  over  and  above  any  claim  or  lien  of  the 
defendants  on  the  said  last-mentioned  sum  of  money,  and 
independently  of  any  right  which  the  defendants  bad  to 
retwi  the  same,  or  any  part  thereof,  in  their  hands.  And 
although  such  cash  balance  had  then  been  in  the  hands  of  the 
defendants  a  sufficient  and  reasonable  time  to  enable  them 
and  their  clerks  and  servants  to  know  that  the  defendants 
then  had  the  same  in  their  hands,  and  that  the  same  was 
sufficient  to  pay  the  said  bill  over  and  above  any  claim  or 
lien  that  the  defendants  then  had  on  the  said  sum  of  money, 
and  independently  of  any  right  that  the  defendants  had  to 
retain  the  same,  or  any  part  thereof,  in  their  hands,  and 
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although  notice  bad  theretofore,  to  wit,  on  the  Ist  day  of  Etch,  of  PUat, 
January,  1833,  been  left  by  and  on  the  behalf  of  the 
plaintiff  at  the  drawing  office,  in  the  Bank  of  England 
aforesaid,  for  the  payment  of  the  said  bill,  for  a  reasonable 
time  previously  to  the  same  becoming  due;  by  means  and 
in  consequence  of  which  said  premises,  notice  of  the  dis* 
honour  of  the  said  bill  was  then  and  there  given  to  the 
said  Messrs.  Masierman  ^  Co.,  and  also  to  the  said 
Messrs.  Cooke  Sf  Gambling;  and  by  reason  and  in 
consequence  thereof  the  plaintiff  was  greatly  injured  and 
wholly  ruined  in  his  credit  and  circumstances,  and  was 
then  and  there  suspected  by  the  said  Messrs.  Cooke  ^ 
Gamblings  and  by  the  said  Arthur  Bajifield,  and  the  said 
Samuel  Cooke,  and  the  said  other  persons  who  then  and 
there  had  been  and  were  in  the  habit  of  employing  and 
dealing  with  him  in  his  said  business,  to  be  in  bad,  faiUng, 
and  insolvent  circumstances,  and,  by  reason  and  in  conse- 
quence of  the  premises,  then  and  there  refused,  and  from 
thence  hitherto  have  ceased  and  refused,  to  employ  or 
deal  with  the  plaintiff  in  the  way  of  his  said  trade  and 
business  as  a  corn  and  flour  factor,  as  they  otherwise 
would  have  done,  and  thereby  the  plaintiff  hath  lost  and 
been  deprived  of  divers  large  gains  and  profits  which  he 
might  and  otherwise  would  have  gained  and  acquired,  by 
reason  of  being  so  employed  and  dealt  with  by  the  said 
Messrs.  Cooke  ^  Gambling,  and  by  the  said  Arthur 
Bayfield,  and  the  said  Samuel  Cooke,  and  the  said  other 
persons,  amounting  to  a  large  sum  of  money,  to  wit,  the 
sum  of  6000/.;  and  also,  by  means  and  in  consequence 
of  the  premises,  divers  persons,  being  creditors  of  the 
plaintiff  for  divers  large  sums  of  money,  respectively 
amounting  together  to  a  large  sum  of  money,  to  wit, 
10,000/.,  then  and  there  pressed  the  plaintiff  for  the 
payment  of  their  respective  debts;  and  the  plaintiff  was 
then  and  there  forced  and  obliged,  in  order  to  endea- 
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^^\^^^'  vour  to  pay  the  same,  to  sell  and  dispose  of  divers  goods 
and  chattels  of  him,  the  plaintiff,  for  a  much  less  sum 
of  money  than  he  might  and  otherwise  would  have  ob- 
tained for  the  same,  to  wit,  5000/.  less  than  he  might 
and  otherwise  would  have  obtained  for  the  same;  and  the 
plaintiff  was  then  and  there  forced  and  obliged  to 
pound  with  his  said  creditors,  and  hath  been  by 
and  in  consequence  of  the  premises  wholly  ruined  in  his 
credit,  character,  and  circumstances;  and  hath  lost  his 
connexion  and  business,  and  been  hindered  and  prevented 
from  gaming  any  profits  or  emoluments  therefirom  as  be 
otherwise  might  and  would  have  done. 

Pleas — Firsts  That  at  the  time  when  the  said  bill  of  es» 
change  in  the  said  declaration  mentioned  was  presented 
and  shewn  to  them,  the  defendants,  for  payment  there* 
of,  diey,  the  defendants,  had  not  then  in  their  hands 
a  cash  balance  of  and  payable  to  the  plaintiff,  sufficient 
for  the  purpose  of  paying  the  said  bill  of  exchange  in 
the  said  declaration  mentioned,  in  manner  and  form  as 
the  plaintiff  hath  above  in  his  said  declaration  in  that  be- 
half aUeged.  Secondly,  That  at  the  time  when  the  said 
bill  of  exchange  in  the  said  declaration  mentioned  was 
presented  and  shewn  to  them,  the  defendants,  for  pay- 
ment thereof,  the  supposed  cash  balance  in  the  said  de* 
claration  mentioned  had  not  been  in  their  hands  a  suffi- 
cient  and  reasonable  time  to  enable  them  and  their  derits 
and  servants  to  know  of  the  same  being  in  the  hands  of 
the  defendants,  and  that  the  same  was  sufficient  for  the 
purpose  of  paying  the  said  bill  of  exchange. 
The  replication  took  issue  on  these  pleas* 
At  the  trial,  before  Parke,  B.,  at  the  Sittmgs  for  MUt- 
dlesex  after  last  Michaehnae  Term,  the  following  appear- 
ed to  be  the  facts  of  the  case.  The  plaintiff  kept  an  ao> 
count  with  the  Bank  of  England,  and  the  bill  mentioned 
in  the  declaration  was  accepted  by  him,  payable  there.  It 
was  presented  there  by  a  clerk  of  Messrs.  Maetermatu,  die 
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bankers,  on  tbe  morning  when*  it  became  d^e,  the  29tb  *"^*'^^'""' 
January,  at  a  quarter  past  nine  o'clock,  and  was  left  there 
till  eleven  o'clock,  when  it  wae  returned  to  him  with  an 
answer,  of  not  sufficient  efiects/*  The  state  of  the  ac- 
count between  the  plaintiff  and  the  Bank  at  this  time  ap- 
peared to  be  as  follows.  On  the  evening  of  the  28th  «7a- 
JUMrry  the  plaintiff 's  cash  balance  amounted  toSSL  IS«.  8{/., 
and  in  the  afternoon  of  the  same  day,  a  cheque  for  200/. 
was  paid  in,  and,  according  to  the  custom  of  the  Bank,  not 
having  been  paid  in  before  four  o'clock,  was  entered  short; 
but  on  the  following  morning,  before  eleven  o'clock,  credit 
was  given  for  this  sum  as  cash.  On  the  morning  of  the 
S9th,  another  sum  of  195/.  in  cash  was  paid  in  by  the 
plaintiff,  to  the  credit  of  his  account.  The  evidence,  with 
fegard  to  the  precise  period  of  time  when  this  latter  sum 
was  paid  in,  was  contradictory.  One  of  the  witnesses 
stated,  that  happening  to  be  at  the  Bank  that  morning,  he 
saw  the  plaintiff  a  little  after  ten,  paying  in  the  money, 
and  that  they  left  the  Bank  together.  For  the  defendants, 
several  of  the  clerks  of  the  Bank  were  called,  and,  according 
to>  their  evidence,  the  money  could  not  have  been  paid  in  by 
the  plaintiff  before  twelve  o'clock.  The  bill  was  presented 
again  at  the  Bank,  at  six  o'clock  the  same  evening,  by  a 
notary,  and  the  same  answer  given  as  in  the  morning. 
On  the  morning  of  the  30th  January ^  a  message  was  sent 
by  the  Bank  to  Messrs.  Masterman  %  Co.,  in  conse- 
quence of  which  the  bill  was  taken  to  the  Bank,  where  it 
was  paid,  together  with  the  sum  of  1^.  6c/.  for  the  tooting. 
It  was  proved  that  it  was  not  the  custom  of  the  Bank  to 
pay  bills  after  five  o'clock,  but  that  a  person  was  stationed 
to  give  answers,  in  case  any  bills  were  presented  after  that 
hour.  The  learned  judge,  in  summing  up,  told  the  Jury, 
tiiat  the  substantial  question  for  them  was,  whether  the 
plaintiff  had  a  sufficient  balance  at  the  Bank,  at  a  reason- 
able time  before  eleven  o'clock  on  the  morning  of  the  29th 
January.    That  the  bill  was  in  a  course  of  presentment 
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Exeh.  ofPUtttf  all  the  time  during  which  it  was  in  the  hands  of  the  Bank, 
vix.  from  a  quarter  past  nine  to  eleven ;  but  that  the  pre- 
sentment after  banking  hours  was  not  sufficient  to  charge 
the  defendants,  who  were  not  bound,  as  between  principal 
and  agent,  to  pay  the  bill  after  five  o'clock.  That  the 
issues  raised  by  the  pleadings  were,  whether  the  Bank  had 
sufficient  funds,  and  whether  the  cash  balance  had  been 
in  their  hands  a  sufficient  time  to  enable  them  to  know  of 
the  same;  and  therefore  the  jury  must  be  satisfied,  not 
only  that  there  were  funds  at  eleven  o'clock,  when  the  bill 
was  returned,  but  that  such  funds  had  been  in  the  hands 
of  the  defendants  a  reasonable  time  before  that  hour,  so 
as  to  have  enabled  them  to  have  knowledge  of  the  fact 
That,  with  regard  to  the  payment  of  the  Is.  6dL  for 
noting,  by  tlie  Bank,  it  might  be  referred  to  the  omission 
of  the  defendants  to  inform  the  notary  that  the  bill  would 
be  paid  the  following  day,  which  might  induce  the  de- 
fendants to  think  it  proper  in  them  to  pay  that  charge. 
His  Lordship  concluded  with  telling  the  jury,  that  the 
simple  question  was,  whether  the  plaintiff  had  sufficient 
funds  at  the  Bank  a  reasonable  time  before  eleven  o'clock. 
The  jury  having  found  a  verdict  for  the  defendants — 


Thesiger  moved  for  a  new'trial  on  the  ground  of  a  mis- 
direction, and  also  on  the  ground  that  the  verdict  was 
against  evidence.  The  learned  Judge  ought  to  have  di- 
rected the  jury,  that  it  was  the  duty  of  the  defendants 
to  have  paid  the  bill  on  the  evenmg  of  the  day  when  it 
was  presented  by  the  notary;  and  according  to  the  weight 
of  evidence,  there  was  a  sufficient  balance  in  the  hands 
of  the  defendants  a  reasonable  dme  before  the  bill 
was  presented  for  payment  on  the  morning  of  the  29th 
January*  It  must  be  admitted,  that  a  distinction  exists 
between  a  presentment  at  the  house  of  a  private  indivi- 
dual and  a  presentment  at  a  banker  s.  In  the  latter  case, 
the  bill  must  be  presented  within  the  usual  banking  hours; 
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Parker  v.  Gordon  {a\  Elfordv.  Teed(b);  while  in  oihet  J^*^'^^h 
cases,  it  must  be  presented  within  reasonable  hours,  which  ^ 

must  depend  upon  the  circumstances  of  each  case.  In  Whitakbr 
Morgan  v.  Davison  (e),  a  presentment  between  six  and  The  Bank  of 
seven  o'clock  in  the  evening,  at  a  counting  house  in  London,  ^^^^^^'^* 
was  held  good.  The  general  rule,  that  in  order  to  render 
a  presentment  good,  it  must  be  made  within  the  customary 
or  reasonable  hours,  is  to  be  taken  subject  to  this  qualifica- 
tion, that  though  the  bill  be  presented  not  within  those 
hours,  yet  if  the  drawee  or  acceptor  has  stationed  a  person 
for  the  purpose  of  giving  an  answer  out  of  those  hours^ 
and  the  bill  is  presented  to  that  person,  such  presentment 
is  good.  In  Henry  v.  Lee  {dl).  Lord  EUenborough  says, 
**  It  is  not  sufficient,  in  general,  if  nobody  is  there  to  re- 
ceive ;  but  if  somebody  is  there,  and  the  person  presenting 
the  biU  gets  an  answer^  it  is  sufficient  ;**  and  Bayley,  J., 
adds,  "  If  it  is  presented  after  the  usual  hours,  it  is  at  the 
peril  of  the  person  presenting  it ;  for  if  nobody  is  there,  it 
will  not  do,  but  if  there  is,  then  it  is  immaterial  at  what  time 
it  is  presented."  In  Gamett  v.  Woodcock  {e\  the  bill  was 
presented  between  seven  and  eight  o'clock  in  the  evening, 
at  Messrs.  Denison  ^  Co.%  the  bankers ;  and  a  boy  who 
was  stationed  there,  gave  an  answer — *^  No  orders."  It 
was  contended  that  this  was  not  a  valid  presentment;  but 
it  was  held  to  be  good.  Lord  EUenborough,  at  the  trial, 
said,  '^  Bankers  do  not  usually  pay  at  so  late  an  hour;  but 
if  a  person  be  left  there  who  gives  a  negative  answer, 
there  is  no  difference  between  such  a  case  and  that  of  a 


(a)  7  East,  385.  Street,  London,  was  held  m  time, 

(6)  1  M.  &  Selw.  28.  and  Parke,  J.,  sud,  he  thought 

(r)  1  Stark.  1 14.  See  also  B<tr^  eight  in  the  evening  wasa  reason- 

Haif  ▼.  BaiUy,  2  Campb.  627,  snd  able  time. 

Wilkim  y.  Jadis,  2B.&  Ad.  188.  (d)  2  Chitty's  R.  125. 

In  the  latter  case,  a  bill  presented  (e)  1  Stark.  475;  6  M.  &  Selw. 

between  seven  and  eight  o'clock  44,  S.  C. 

in    the   evening,     in   Godliman 
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Sxeh.  of  PUoM,  Boerchanl;.  I  think  it  is  perfectly  qlear^  that  if  a  banker  ap- 
1835.  .  «  •  1  • 

^     point  a  person  to  attemi  m  order  to^ve  an  answer^  a 

Whitaker  presentment  would  be  sufficient,  if  made  belbre  twelve  at 
night."  Gamett  ▼•  Woodcock  precisely  resembles  the 
present  case:  in  both  instances,  the  bill  was  presented  out 
of  the  usual  hours  of  business,  but  a  person  was  stationed 
to  give  an  answer,  and  an  answer  was  given.  {Parker  B  — 
It  does  not  appear  .in  either  case  that  the  person  was  sta- 
tioned to  pay  the  bill ;  and  in  this  case  it  was  proved  not 
to  be  the  custom  of  the  Bank,  in  any  case,  to  pay  bilk 
after  five  o^clocL]  In  that  view  of  the  case,  the  preaent- 
Tueni  of  a  bill  out  of  the  usual  hours  is  merely  nugatory. 
[Lord  Abinger^  C.  B. — It  is  the  .practice  in  London  for 
notaries  to  present  bills,  for  the  purpose  of  thdr  h&ng 
protested,  in  the  evening;  and  it  is  in  order  that  tke 
notary  may  receive  an  answer,  and  so  be  enabled  to  make 
a  protest,  that  persons  are  stationed  to  give  answers.]  A 
presentment  good  for  one  purpose  must  be  good  for  an- 
other. [Lord  Abinger^  C.  B. — The  contract  between 
the  Bank  and  their  customers,  is  to  pay  the  bills  of  the 
latter  within  the  usual  hours  of  business.] 


Lord  Abinger,  C.  B. — With  regard  to  the  application  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence,  I  think  that  it  ought  not  to  be  granted; 
for,  in  my  opinion,  the  evidence  rather  preponderates  in 
favour  of  the  defendants.  At  all  events,  it  was  a  questioo 
for  the  jury,  and  tliey  have  decided  it.  With  regard  to  the 
other  point,  the  misdirection  of  the  learned  Judge,  it  ap- 
pears to  me,  that  the  real  question  is  not  raised  upon  these 
pleadings.  Upon  these  pleadings,  the  question  merely  is, 
whether  the  defendants  were  bound  to  pay  this  bill  when 
it  was  presented  by  tlie  notary  at  six  o*clodw  in  the  evenings 
and  when  it  is  clear  that  they  had  sufficient  funds  in  their 
hands,  of  which  they  were  aware.  It  was  proved  to 
be  the  practice  of  the  Bank  not  to  pay  biUs  after  five 
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o'dock^  no  specific  contract  with  the  plaintiff  varying  this  ^m^  ^  P^eas, 
practice  waa  provedy  nor  could  any  such  contract  be  in- 
ferred. A  presentment  after  five  o'clock  for  the  purpose 
of  charging  the  drawer,  is  a  very  di&rent  thing  from  a 
preaentment  for  the  purpose  of  obtaining  payment  The 
neglect  of  the  Banki  if  any,  was  not  in  omitting  to  pay  the 
bill  when  it  was  presented  by  the  notary,  but  in  not  giving 
notice  to  him,  that  since  the  presentment  in  the  morning 
^Aey  had  received  assets  from  the  acceptor,  and  that  the 
bin  would  be  paid  the  following  day.  That  point,  how- 
ever, does  not  arise  upon  the  pleadings.  For  these  rea- 
sons, I  think  there  is  no  ground  for  disturbing  the  verdict. 

Parke,  B. — I  am  of  the  same  opinion,  and  I  should  not 
have  been  satisfied  if  the  verdict  had  been  the  other 
way.  The  plaintiff  in  substance  complains,  that  his 
agents,  the  defendants,  have  neglected  to  pay  a  bill  of  ex- 
change, which,  according  to  their  usual  course  of  dealing, 
they  ought  to  have  paid.  But  what  was  the  contract  be- 
tween them? — that  the  defendants  should  pay  all  bills 
presented  at  the  Bank  during  the  accustomed  hours  of 
business,  provided  they  were  in  funds.  There  has  been 
no  breach  of  this  contract,  and  therefore,  I  think  that 
the  verdict  ought  to  stand. 

BoLLAND,  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 


Noel  v.  Isaac. 

XRESPASS  by  an  attorney  for  holding  him  to  bail,  Treipaniinot 
notwithstanding  his  privilege.    In  consequence  of  a  cleri-  tjr  holding  an 
cal  error,  certain  words  had  been  omitted  in  the  rephca-  |;"t''^t7,^nd^^^ 
tion,  on  account  of  which  the  defendant  demurred.   Upon  inghispitniege. 
the  demurrer  coming  on  for  argument,  Kelly  for  the  plain-  ' 
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**«^  V^^^^t  fieera.  They,  and  not  the  Testry  derk,  are  treated  in  die 
V  ^  '  .^  action  as  the  parties  contracting,  and  on  the  face  of  the 
FLETCHsa  record,  the  promise  is  kid  to  be  by  them:  the  diiectDra, 
GaBSNwsLb.  though  not  parties  to  the  suit,  are  parties  to  the  eontract. 
Where  trustees  were  empowered  by  act  of  parluuBient  to 
sue  in  the  name  of  their  treasurer  for  the  time  being,  in 
an  action  by  them,  upon  one  of  their  body  being  called  as 
a  witness.  Lord  Tenterden  was  strongly  inclined  to  reject 
him  as  inadmissible.  fVhiimore  v.  Wilis  {a).  There  the 
mtness  was  called  for  the  plaintiffs^  and  here  for  the  de- 
fendants; but  that  circumstance  does  not  afl&ct  his  com- 
petency* The  defendants  are  not  a  corporation;  and,  ex- 
cept for  the  clause  in  the  act  of  parliament,  they  nnat 
have  been  sued  as  individuals.  Their  real  character  of 
defendants  is  not  altered  by  that  clause :  the  witness,  there- 
fore, was  suhstentidly  a  party  to  the  suit ;  and,  as  such, 
incompetent, 

Bompas,  Serjt.^  and  Petersdorff,  conird,  were  stopped 
by  the  Court 

Pabkb,  B« — ^The  tr42Stees  are  not  personally  liable;  and 
the  only  objection,  therefore,  to  the  oompetau:y  of  the 
witness  would  have  been,  supposing  the  clause  authorising 
these  trustees  to  be  sued  in  the  name  of  their  clerk  not  to 
have  existed,  that  he  was  a  nominal  party  to  the  suit 
That  objection,  however,  is  removed  by  the  act  of  parlia- 
ment, and  the  witness,  therefore,  is  competent  in  the  same 
manner  as  other  inhabitants  (6). 

The  rest  of  the  Court  concurred. 

Rule  ahaolttte. 

(a)  Moo.  &  M.  214,  220.  ruh  are    made   competent  wit- 

(6)  By  the  214th  lectioo  of  the     neeses. 
jbcai  act,  inhabitants  of  the  pa- 
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Timothy  f .  Simpson. 


XRESPASS^  for  assaulting  tine  plamtiff,  and  taking  him  Tretpast  for 

to  a  poKce  station-house.  Pleas— ^r^/,  not  guilty ;  tf«coiM%,  foUelmprison- 

tbat  the  defendant  was  possessed  of  a  dwelling-house  in  ™^?^  >^d 

the  dtj  of  London,  and  that  the  plaintiff  entered  and  came  plaintiff  to  « 

into  the  said  honsoi  and  made  a  great  disturbance  and  pieTthat  £ 

afiray  therein,  and  insulted,  abused,  and  ill-treated  the  <ie<^»^"twaf 

defendant  and  his  servants  in  the  said  dwelling-house,  and  dweiUn^-hoiue, 

disquieted  them  in  their  possession  thereof,  against  the  piaindff entered 

King's  peace;  whereupon  the  defendant  requested  the  houie''andthen 

i^intiff  to  cease  his  disturbance,  and  depart  from  the  ^^  there  in- 
sulted, abnsedi 
add  house,  which  the  defendant  refused  to  do,  and  con- 


tinued in  the  said  house,  making  the  said  disturbance  and 
aflray   therein;  whereupon  the  defendant,  in  order  to 


and  ill-treated 
thedrfendamt 
amdMs  tervanU 
in  the  dwelling- 
house,  and 

preserve  the  peace,  and  restore  good  order  and  tran-  greatly  disturb- 
quillity  in  the  said  house,  then  and  there  gave  charge  of  peaceabie'pM-^ 
the  plaintiff  to  a  policeman  to  take  the  plaintiff  into  cus-  [^"^^^  oTu^i 
tody,  to  be  dealt  with  according  to  law.  The  plea  then  peue;  where- 
alleged  that  the  policeman  took  the  plaintiff  into  custody,  dam  req^uested' 
and  conducted  him  out  of  the  said  house  to  the  police  aLS^hb^dl-** 
station  for  examination,  and  to  be  dealt  with  accordinir  to  <urbance,and 

^         to  depart  from 
law.  and  out  of  the 

To  this  there  was  the  general  replication,  de  injurid.        the"^i!dntiff  re- 

fused  to  do,  and 
continued  in  the 
house,  making  the  said  disturbance  and  affiray  therein;  that  thereupon  the  defendant,  in  order  to 
preserve  the  peace  and  restore  good  order  in  the  house,  gare  cbaige  of  the  plaintiff  to  a  certain 
poGceman,  and  requested  the  policeman  to  take  the  plaintiff  into  hit  custody,  to  be  dealt  with  ac- 
cording to  law;  and  that  the  polioeman,  at  such  request  of  the  defendant,  gently  laid  his  hands  on 
the  plaintiff,  for  the  cause  aforesaid,  and  took  him  into  custody. 

It  appeared  in  evidence  that  the  plaintiff  entered  the  defendant's  shop  to  purehase  an  article  in 
the  shop,  when  a  dispute  arose  between  the  plaintiff  and  the  defendant's  sboposan;  that  the  plain- 
tiff refusing  on  request  to  go  out  of  the  shop,  the  shopman  endeavoured  to  turn  him  out,  and  an 
affray  ensued  between  them ;  that  the  defendant  came  into  the  shop  .during  the  affray,  which  con- 
tinned  for  a  short  time  after  he  came  in ;  that  the  defendant  then  requested  the  plaintiff  to  leave  the 
shop  quietly ;  but  he  refusing  to  do  so,  the  defendant  gave  him  in  charge  to  a  policeman,  who  took 
him  to  a  station-house. 

Held,  first,  that  the  defendant  was  justified,  under  the  circumstances,  in  ginng  the  plaintiff  in 
chaige  Id  a  policeman,  for  the  purpose  of  preventing  a  renewal  of  die  afihiy. 

HMt  secondly,  that  the  plea  was  not  substantially  proved,  inasmuch  as  the  alleged  assault  on  the 
Mendwt  fafamelf  was  not  proved. 
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ExdL  0/  PiMf,      At  the  trial  before  Parkct  B.,  at  the  London  sittings 
^    after  last  TVinity  Term,  the  plaintiff  obtained  a  Terdict 
TmoTRT      on  the  general  issue,  with  15/.  damages ;  but  the  jury  found 
Simpson,      a  verdict  for  the  defendant  on  the  issue  upon  the  special 
plea,  the  learned  Judge  giving  the  plaintiff  leave  to  move 
to  enter  a  verdict  for  him,  if  the  Court  should  be  of 
opinion  that  the  facts  proved  in  evidence  did  not  support 
that  plea.     Thesiger  having,  in  Michaehuis  Term  last,  ob- 
tained a  rule  accordingly,  or  for  judgment  non  obstante 
veredicto — 

Bompas,  Seijt.,  shewed  cause ;  and  TheHger  was  heard 
in  support  of  the  rule,  in  the  same  term ;  and  the  Court 
took  time  to  consider.  But  the  facts  of  the  case  and  the 
arguments  are  so  fully  stated  in  the  judgment  of  the  Court, 
that  it  has  been  thought  unnecessary  to  state  them  here. 

Cur.  adv.  vult, 

Parke,  B.,  now  delivered  the  judgment  of  the  Court. 
— ^This  was  an  action  of  trespass  and  false  imprison- 
ment, tried  before  me  at  the  sittings  after  Trinity  Term 
last,  at  GuildhalL  The  declaration  was  [for  an  assault 
and  false  imprisonment;  to  which  there  was  a  plea  of 
not  guilty,  and  a  special  plea  of  justification,  on  the 
ground  that  the  plaintiff  was  guilty  of  a  breach  of  the 
peace  in  the  defendant's  dwelling-house,  and  that  he  there- 
upon gave  him  in  charge  to  a  policeman,  who  was  not 
averred  to  have  had  view  of  the  breach  of  the  peace.  To 
this  special  plea  there  was  a  replication  of  de  injurid  end 
proprid  absque  tali  causd.  On  the  trial,  the  jury  found  a 
verdict  for  the  plaintiff  on  the  general  issue,  and  for  the 
defendant  on  the  special  plea,  as  I  was  of  opinion  that  the 
material  parts  of  it  were  proved  ;  but,  as  it  appeared  to 
me  that  the  plea  wad  bad  in  law,  I  directed  the  jury  to 
assess  the  damages  on  the  general  issue,  and  I  also  gave 
the  plaintiff  permission  to  move  to  enter  a  verdict  for  him 
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on  the  special  plea,  if  the  Court  should  be  of  opinion  that  Etch.  ^  PUat, 

it  was  not  sabstantially  proved.    A  rule  nisi  having  been 

obtained  to  enter  a  verdict  for  the  plaintiff,  or  judgment 

nan  obstante  veredicto,  the  case  was  fully  argued  before 

my  Brothers  Bolland,  Alderson,  Gumey,  and  myself,  last 

Term.    We  have  since  considered  the  case,  and  are  of 

opinion  that  the  rule  ought  not  to  be  made  absolute,  but 

that  there  should  be  a  new  trial,  unless  the  parties  will 

consent  to  enter  a  stet  processus. 

The  facts  of  the  case,  as  to  which  there  was  little  or  rather 
no  contradictory  evidence,  may  be  very  shortly  stated.  The 
defendant  was  a  linen-draper ;  the  plaintiff* was  passing  his 
shop,  and,  seeing  an  article  in  the  window,  with  a  ticket  ap« 
parently  attached  to  it,  denoting  a  low  price,  sent  his  com- 
panion in  to  buy  it ;  the  shopman  refused,  and  demanded  a 
larger  price;  the  plaintiff*  went  in  himself  and  required  the 
article  at  the  lower  rate.  The  shopman  still  insisted  on 
a  greater  price ;  the  plaintiff^  called  it  **  an  imposition." 
Some  of  the  shopmen  desired  him  to  go  out  of  the  shop 
in  a  somewhat  off*ensive  manner;  he  refused  to  go  without 
the  article  at  the  price  he  bid  for  it ;  the  shopmen  pushed 
him  out.  Before  they  did  so,  he  declared  he  would  strike 
any  one  who  laid  hands  on  him.  One  of  the  shopmen, 
really  supposing,  or  pretending  to  suppose  this  to  be  a 
challenge  to  fight,  stepped  out  and  struck  the  plaintiff*  in 
the  face,  near  the  shop  door ;  the  plaintiff^  went  back  into 
the  shop  and  returned  the  blow,  and  a  contest  commenced, 
in  which  the  other  shopmen  took  a  part,  and  fell  on  the 
plaintiff.  There  was  a  great  noise  in  the  shop,  so  that 
the  business  could  not  go  on — ^many  persons  were  there, 
and  others  about  the  street  door.  The  noise  brought 
down  the  defendant,  who  was  sitting  in  the  room  above. 
When  he  came  down  he  found  the  shop  in  disorder,  and 
the  plaintiff  on  the  ground  struggling  and  scuffling  with 
the  shopmen;  and  this  scuffle  continued  in  the  defendant's 
presence  for  two  or  three  minutes.  The  defendant  sent 
for  a  policeman,  who  soon  afterwards  came ;  in  the  mean- 
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Am*.  0/  Piea§t  time  the  plaintiff  was  taken  hold  of  by  two  of  the  shop* 
men,  who,  howeTer,  relinqaished  their  hold  before  the 
policeman  came ;  and,  on  his  arrival,  the  plaintiff  was  re* 
quested  by  the  defendant  to  go  from  the  shop  quietly;  Imt 
he  refosed,  unless  be  first  obtained  his  hat>  which  he  had 
lost  in  the  scuffle.  He  was  standing  still  in  the  shop  in- 
sisting on  his  right  to  remain  there,  and  a  mob  gathering 
round  the  door;  when  the  defendant  gave  him  in  charge 
to  the  policeman,  who  took  him  to  the  police  station.  The 
defendant  followed ;  but,  on  the  recommendation  of  the 
constable  at  the  station,  the  charge  was  dropped. 

Upon  these  facts  the  plaintiff  appears  to  have  been,  in  the 
first  instance,  a  trespasser,  by  refusing  to  quit  the  shop 
when  requested,  and  so  to  have  been  the  cause  of  the  affimy 
which  subsequently  took  place ;  but  the  first  act  of  unlaw- 
ful violence  and  breach  of  the  peace  was  committed  by 
the  shopman ;  that  led  to  a  conflict,  in  which  there  were 
mutual  acts  of  violence  clearly  amounting  to  an  affray,  die 
latter  part  of  which  took  place  in  the  defendant's  presence; 
and  the  plaintiff  was  on  the  spot  on  which  the  breach  of 
the  peace  occurred,  persisting  in  remaining  there  under 
such  circumstances  as  to  make  it  probable  that  the  breach 
of  the  peace  would  be  renewed,  when  he  was  delivered  by 
the  defendant  to  the  police-officer  in  the  very  place  where 
the  affray  had  happened. 

The  first  question  which  arises  upon  these  facte  is,  whether 
the  defendant  had  a  right  to  arrest  and  deliver  the  plaintiff 
to  a  constable,  the  police-officer  having,  by  the  staL  10 
Oeo»  4,  c.  44,  s*  4,  the  same  powers  as  a  constable  has  at 
common  law.  It  is  not  necessary  for  us  to  decide  in  the 
present  case  whether  a  private  individual^  who  has  seen  an 
affray  committed,  may  give  in  chaif;e  to  a  constable  who  has 
not,  and  such  constable  may  thereupon  take  into  his  custody 
the  affrayers,  or  either  of  them,  in  order  to  be  carried  before 
a  justice,  after  the  affray  has  entirely  ceased,  after  the  of- 
fenders have  quitted  the  place  where  it  was  committed,  and 
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there  is  no  danger  of  its  renewal*  The  power  of  a  consfiaible  ****],^5^*'^ 
to  take  into  his  custody  upon  the  reasonable  information  of 
a  private  person  under  such  eircumstancesi  and  of  that 
person  to  give  in  charge*  must  be  correlative.  Nowj  as  to 
the  authority  of  a  constablci  it  is  perfectly  dear  that  he 
is  not  entitled  to  arrest*  in  order  himself  to  take  sureties 
of  the  i>eace,  for  be  cannot  administer  an  oath;  Skarrock 
V.  Hatmemer^d) ;  but  whether  he  has  that  power*  in  order  to 
take  before  a  magistrate*  that  he  may  take  sureties  of  the 
peace*  is  a  question  on  which  the  authorities  differ.  Lord 
Hale  seems  to  have  been  of  opinion  that  a  constable  has 
this  power.  9nd  HaWs  Pleas  of  the  Crown,  80.  And  the 
same  rule  has  been  laid  down  at  Nisi  Prius  by  Lord 
Mamfield^  in  a  case  referred  to  in  Siid  Ea/sfs  Pleas  of 
the  Crown,  S06;  and  by  Butter^  J.*  in  two  others*  one 
quoted  in  the  same  place*  and  another  cited  in  &  Camplh 
N.  P.  C.  401.  On  the  otiier  hand*  there  is  sl  dictum  to 
the  contrary  in  Brookes  Abt,  Faux  Impt.  6*  which  is  re-^ 
ferred  to  and  adopted  by  Lord  Coke  in  9nA  Inst.  52; 
Lord  Holti  in  The  Queen  v.  Tooley{b\  expresses  the  same 
opinion.  Lord  Chief  Justice  Eyre^  in  the  case  of  Goupey 
v.  Henley  (e)*  does  the  same.  And  many  of  the  modlem  text 
books  state  that  to  be  the  law.  Bum*s  JusUee^  26th  edit. 
Arrest^  258;  Bacon's  Abt.  D.  Trespass,  5S;  ZEast^s  Pleas 
of  the  Crownj  506 ;  Hawkins's  Pleas  of  the  Crown,  book  S* 
c  IS*  s.  8.  Upon  the  present  occasion*  however*  we  need  not 
examine  and  decide  between  these  conflicting  authorities; 
for  here  the  defendant*  who  had  immediately  before  wit- 
nessed an  aflfray*  gave  one  of  the  affrayers  in  charge  to 
the  constable  on  the  very  spot  where  it  was  committed, 
and  whilst  there  was  a  reasonable  apprehension  of  its 
continuance ;  and  we  are  of  opinion  that  he  was  justified 
in  so  douig,  though  the  constable  had  seen  no  part  of  the 

(a)  Cro.  EUst.y  376,  Owen,  105*         {h)  2  Ld.  Raym.  laOl. 
S.  C.  nomine,  Scarrety.  Tanner,  (c)  1  Esp.  540l 
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^***ite5^"'*  aflBray.     It  is  unquestionable  that  any  bystander  may  and 
^     V      ^     ought  to  interfere  to  part  those  who  make  an  affray,  and 
TmoTHT      ^  gj^y  those  who  are  going  to  join  in  it  till  the  affray  be 
Simpson.       ended.    It  is  also  clearly  laid  down  that  he  may  arrest  the 
aflrayersi  and  detain  them  until  the  heat  be  over,  and 
then  deliver  them  to  a  constable.    Lombard^  in  his  Eire- 
narcha,  chap.  S,  p.  130,  says,  **  Any  man  also  may  stay  the 
affrayers  until  the  storm  of  their  heat  be  calmed,  and  then 
may  he  deliver  them  over  to  a  constable  to  imprison  them 
till  they  find  surety  for  the  peace;  but  he  himself  may  not 
commit  them  to  prison^  unless  the  one  of  them  be  in  peril 
of  death  by  some  hurt,  for  then  may  any  man  carry  the 
other  to  the  gaol  till  it  be  known  whether  he,  so  hurt, 
will  live  or  die,  as  appeareth  by  the  stat.  S  Hen.  7,  c  1." 
In  Hawk.  P.  C  book  1,  c.  63,  s.  11,  it  is  said,  that  it 
seems  agreed  that  any  one  who  sees  others  fighting  may 
lawfuUy  part  them,  and  also  stay  them  until  the  heat  be 
over,  and  then  deliver  them  to  the  constable,  who  may 
carry,  them  before  a  justice  of  the  peace,  in  order  to  their 
finding  sureties  for  the  peace ;  and  pleas  founded  upon 
this  rule,  and  signed  by  Mr.  Justice  Butter ,  are  to  be  found 
in  9  Wewi.  Plead.  344,  34£;  and  De  Grey,  C.  J.,  on  the 
trial,  held  the  justification  to  be  good.     It  is  clear,  there- 
fore, that  any  person  present  may  arrest  the  affrayer  at 
the  moment  of  the  affray,  and  detain  him  till  his  pasdoo 
has  cooled,  and  his  desire  to  break  the  peace  has  ceased, 
and  then  deliver  him  to  a  peace  officer.    And,  if  that  be 
so,  what  reason  can  there  be  why  he  may  not  arrest  an 
affrayer  after  the  actual  violence  is  over,  but  whilst  he 
shews  a  disposition  to  renew  it,  by  persisting  in  remaining 
on  the  spot  where  he  has  committed  it?    Both  cases  fall 
within  the  same  principle,  which  is  that,  for  the  sake  of 
the  preservation  of  the  peace,  any  individual  who  sees  it 
broken  may  restrain  the  liberty  of  him  whom  he  sees 
breaking  it,  so  long  as  his  conduct  shews  that  the  public 
peace  is  likely  to  be  endangered  by  his  acts.    In  truth, 
whilst  those  are  assembled  together  who  hare  committed 
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acts  of  violence^  and  the  danger  of  their  renewal  con-  ^^^^^' 
tinues,  the  affray  itself  may  be  said  to  continue;  and  n  ^'  ^ 
during  the  affray  the  constable  may  not  merely  on  his  Timothy 
own  view^  but  on  the  information  and  complaint  of  au'  smrsoN. 
other  J  arrest  the  offender ;  and,  of  course,  the  person  so 
complaining  is  justified  in  giving  the  charge  to  the 
constable.  Lord  Halct  P.  C.  (a).  The  defendant,  there- 
fore, had  a  right  in  this  case,  the  danger  continuing, 
to  deliver  the  plaintiff  into  the  hands  of  the  police 
officer,  unless  the  circumstance  that  the  plaintiff  was 
not  guilty  of  the  first  illegal  violence  make  a  differ- 
ence. Now,  at  the  time  the  defendant  interfered,  he  was 
ignorant  of  that  fact ;  he  saw  the  plaintiff  and  others  in 
a  mutual  contest,  and  that  mutual  contest  the  law  gave 
bim  power  to  terminate,  for  the  sake  of  securing  the 
peace  of  his  house  and  neighbourhood,  and  the  persons 
of  all  those  concerned,  from  violence ;  and  if  he  had  the 
power  to  arrest  aU,  he  was  justified  in  securing  any  one, 
not  absolutely,  but  only  until  a  magistrate  could  inquire 
into  all  the  circumstances  on  oath,  and  bind  over  one 
party  to  prosecute,  or  the  other  to  keep  the  peace,  as 
upon  a  review  of  all  the  circumstances,  he  might  think  fit. 
If  no  one  could  be  restrained  of  his  liberty,  in  cases  of 
mutual  conflict,  except  the  party  who  did  the  first  wrong, 
and  the  bystanders  acted  at  their  peril  in  this  respect, 
there  would  be  very  little  chance  of  the  public  peace  being 
preserved  by  the  interference  of  private  individuals,  nor 
indeed  of  peace  officers,  whose  power  of  interposition 
on  their  own  view  appears  not  to  differ  from  that  of  any 
of  the  King's  other  subjects.  For  these  reasons  we  are  of 
opinion  that  the  defendant  was,  upon  the  facts  in  evi- 
dence, justified  in  delivering  the  plaintiff  to  the  police 
officer. 

This  brings  me  to  the  second  question,  whether  the 

(II)  Vol.  2,  p.  89. 
VOL.  I.  F  F  F  C.  M.  R. 
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JSn^A.  ^iPfMf,  plea  upon  the  record  was  substantially  proved.  I  thought 
-  upon  the  trial  that  it  was,  but,  upon  further  eonsidei^ 
TmotBY  ation,  I  concur  with  the  rest  of  the  Court  In  thinking 
siMTsoK.  that  it  was  not.  The  plea  was  as  follows: — "And  the 
defendant  says,  that  before  and  at  the  said  time  when  &c. 
the  said  defendant  was  lawfully  possessed  of  a  certain 
dwellbg-house  in  the  city  of  London^  and  the  said  defen- 
dant being  so  possessed  thereof,  the  said  plaintiff  just  be- 
fore the  said  time  when  &c.  entered  and  came  into  the  said 
dwelling-house,  and  then  and  there,  with  force  and  arms, 
made  a  great  noise,  disturbance,  and  affray  therein,  and 
then  and  there  insulted,  abused,  and  ill-treated  the  defen- 
dant and  his  servants  in  the  said  dwelling-house,  and 
greatly  disturbed  and  disquieted  them  in  the  peaceable 
and  quiet  possession  of  the  said  dwelling-house,  in  breach 
of  the  peace  of  our  said  lord  the  King;  whereupon  the  de- 
fendant then  and  there  requested  the  plaintiff  to  cease  his 
noise  and  disturbance,  and  to  depart  from  and  out  of  the 
said  house,  which  the  plaintiff  then  and  there  wholly  re- 
fused to  do,  and  continued  in  the  said  house,  making  the 
said  noise, disturbance,  and  affray  therein;  whereupon  the 
defendant,  in  order  to  preserve  the  peace  and  restore  good 
order  and  tranquillity  in  the  said  house,  then  and  there 
gave  charge  of  the  plaintiff  to  a  certain  policeman  of  the 
city  oi  London,  and  then  and  there  requested  the  said  po- 
liceman to  take  the  plaintiff  into  his  custody,  to  be  dealt 
with  according  to  law ;  and  the  said  policeman,  so  being 
such  policeman  as  aforesaid,  at  such  request  of  the  defen- 
dant, then  and  there  gently  laid  his  hands  on  the  plaintiff 
for  the  cause  aforesaid,  and  did  then  and  there  take  the 
plaintiff  into  his  custody.'*  The  replication  puts  in  issue 
all  the  allegations  constituting  the  ground  of  the  arrest, 
and  of  these  it  is  not  necessary  to  prove  all.  It  is  enough 
to  establish  so  many  of  them  as  would  justify  the  arrest* 
It  is  not  enough  to  prove  facts  which  justify  the  imprison- 
ment, it  is  necessary  to  prove  such  of  the  facts  alleged  as 
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would  do  SO.  The  allegations  which  were  proved  were  ^S«?*-  4  ^^^ 
the  entry  into  the  defendant's  house,  the  assault  on  his 
servants,  the  disturbance  of  the  defendant  in  his  possession 
of  the  house,  by  an  affray  in  it,  in  which  the  plaintiff  bore 
a  part,  just  before  the  time  of  the  arrest,  and  that  the  de- 
fendant gave  the  plaintiff  in  charge  in  order  to  preserve 
the  public  peace;  but  the  fact  of  an  assault  on  the  plaintiff 
himself  was  not  proved,  and  that  is  the  only  breach  of  the 
peace  which  in  the  plea  appears  by  necessary  implication 
to  have  been  committed  in  the  defendant's  presence ;  for 
in  none  of  the  other  alleged  facts  is  the  defendant's  pre- 
sence inserted  or  necessarily  implied  before  the  moment 
of  actual  interference.  The  disturbance  of  the  defendant 
in  the  possession  of  his  dwelling-house  might  have  oc- 
curred by  an  entry  in  his  absence,  and  therefore  that  aver- 
ment does  not  by  necessary  implication  affect  th^  defen- 
dant's presence.  If  so,  the  substance  of  this  plea,  that  is, 
80  many  of  the  allegations  in  it  as  constituted  a  defence, 
was  not  proved,  as  the  assault  on  the  defendant  himself 
was  not  proved.  For  this  reason  we  think  that  the  proof 
fiedled ;  but,  as  this  is  a  case  in  which  an  amendment  would 
have  been  allowed  by  virtue  of  the  late  statute,  as  it  is 
clear  upon  the  facts  that  there  was  a  defence,  on  the 
ground  of  the  defendant's  right  to  arrest  for  a  breach  of 
the  peace  in  his  presence,  and  as  the  declaration  of  my 
opinion,  that  the  plea  was  substantially  proved,  at  the 
time,  probably  prevented  an  application  to  amend,  we 
think  that  there  should  be  a  new  trial,  when,  or  before 
which,  the  plea  may  be  amended.  And  as  ultimately  there 
will  be  a  verdict  for  the  defendant,  if  the  same  evidence  is 
adduced,  the  best  course  will  be  for  the  parties  to  agree 
to  enter  a  stet  proeeMsus. 

Rule  accordingly. 


p  F  F  S 


Where  a  cause 
in  the  Palace 
Court  was  re- 
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Exe?u  of  Pleat, 
1836. 

Lawes  r.  Hutchinson. 

XN  this  case  Mansel  had  obtained  a  rule,  on  the  part  of 
the  defendant's  bail,  calling  upon  the  plaintiff  in  this  cause, 
moved  by  Aa6eaf  and  one  Richard  Taylor,  the  plaintiff  in  a  cause  in  the 

corptw  into  the     -.  ,         ^  9       *  r 

Court  of  Kimg't  Palace  Court,  against  the  same  defendant,  to  shew  cause 
remanded  bt^  ^^y  the  wfit  of  habeas  corpus,  sued  out  of  this  Court, 
)JLnS^^!^  directed  to  the  Judge  of  the  Palace  Court,  should  not  be 
interlocutory  duly  returned  and  filed  in  this  Court ;  and  why  the  bail 
aigned  in  the  of  the  defendant  in  this  action  should  not,  after  the  deter- 
Mda  ^tof  mination  of  the  custody  of  the  defendant  in  the  Palace 
inquiry  exe-       Court,  have  fourteen  days'  time  to  render  the  said  defen- 

cttted:— /feM,  .  .  ^ 

that  the  bail  of  dant  in  this  action.     It  appeared  from  the  affidavits,  that 

dant'iTanoti^*  ^  capias  issucd  against  the  defendant  on  the  £lst  October, 

TntScrurthld  ^^^  ^^^^  justified  on  the  8th  November.    On   the  Sth 

no  right  to  October,  a  writ  issued  out  of  the  Palace  Court,  at  the  suit 

cauae  in  the  of  Taylor,  and  bail  was  put  in  there.     On  the  llth  a  writ 

mirby**aiL«  of  habcos  corpus  was  sued  out  by  the  defendant  to  remove 

corpus,  in  order  that  causc  into  the  King's  Bench,  which  cause  was  after- 

that  the  defen- 

dant  might  be  wards  remanded  by /7roctfc/tf»cfo.     On  the  31st  a  writ  of 

chargTo/hia  inquiry  was  executed,  and  the  defendant  was  rendered  to 

?***r  Uda*^*  the  Marshalsea.    A  second  writ  of  habeas  corpus  was 

Court  sued  out  of  this  Court  on  the  14th  November,  to  remove 

gave  the  bail  the  cause  and  body  of  the  said   defendant,  which  was 

umu  fourth'  lodged  at  the  Palace  Court,  and  to  which  there  was  a  re- 

dayt  after  the  (um  by  the  Judge  of  that  Court  under  and  by  virtue  of 

expiration  of  .  r        m         r%a 

the cuitody  in     the  clause  m  the  ^Ist  Jac.  I,  c.23. 

the  Palace 
Court,  no  cauae 

being  ahewn  j^'^;j  shewed  causc  on  the  behalf  of  Richard  Taylor, 

againataomueh  7      ' 

oftheniiefor  but  the  plaintiff  did  not  appear. — ^fir«/,  where  a  cause 
has  been  once  removed  and  a  procedendo  awarded,  the 
ca^use  can  never  afterwards  be  brought  back  again.  That 
is  expressly  provided  by  the  stat.  SI  Jac.  1,  c2S,  s.3, 
which  enacts,  that  "if  any  action, bill,  plaint,  suit,  or  cause, 
which  shall  hereafter  be  brought,  commenced,   or  de- 
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pending,  in  any  Court  of  record,  in  any  city,  liberty,  town  ^*ch.  rf  PUas, 
corporate,  or  elsewhere,  shall  be  removed  or  stayed  by  ^  *  ^ 

any  writ  or  writs  of  habeas  corpus,  or  any  other  writ  or        Lawes 
writs  to  be  sued  forth  or  out  of  any  of  his  Majesty's  Courts    Hutchinson. 
at  fFesiminster,  or  the  Court  of  the  Great  Sessions  in 
WaleSg  or  any  other  Court  as  aforesaid,  that  if  afterwards 
the  same  action,  bill,  plaint,  suit,  or  cause,  shall  be  re- 
manded or  sent  back  again  by  any  writ  or  writs  of  proce- 
dendo, or  any  other  writ  whatsoever,  that  then  the  said 
action,  bill,  plaint,  suit,  or  cause,  shall  never  afterwards 
be  removed  or  stayed  before  judgment,  by  any  writ  or 
writs  whatsoever,  to  be  sued  forth  or  out  of  any  of  his 
Majesty's  said  Courts  at  Westminster,  or  the  said  Courts 
of  Great  Sessions  in  Wales,  or  any  other  Court  as  afore- 
said."    In  this  case,  although  interlocutory  judgment  has 
been  signed,  and  a  writ  of  inquiry  has  been  executed,  no 
final  judgment  has  been  signed,  and  therefore  the  cause 
cannot  be  again  removed.     Secondly,  the  writ  of  habeas 
corpus  was  not  delivered  in  proper  time.   By  the  43  Eliz. 
c.  5,  it  is  provided,  that  '*  no  writ  of  habeas  corpus,  or  any 
other  writ,  sued  forth  or  to  be  sued  forth  by  any  person 
or  persons  whatever,  out  of  any  of  her  Majesty's  Courts 
of  record  at  Westminster,  to  remove  any  action,  suit, 
plaint,  or  cause,  depending  or  to  be  depending  in  any 
Court  or  Courts  within  any  city  or  town  corporate,  or 
elsewhere,  which  have  or  shall  have  jurisdiction,  &c.,  to 
hold  plea  in  any  action,  plaint,  or  suit,  shall  be  received 
or  allowed  by  the  Judge  or  Judges,  ofBcer  or  officers  of 
the  Court  or  Courts  wherein  or  to  whom  such  writ  or 
writs  shall  be  delivered  (but  that  he  and  they  shall  and 
may  proceed  in  the  said  cause  and  causes  ready  to  be 
tried,  as  though  no  such  writ  or  writs  were  sued  forth  or 
delivered  to  him  or  them),  except  that  the  said  writ  or 
writs  to  be  delivered  to  the  Judge  or  Judges,  officer  or 
officers  of  the  said  Court,  before  that  the  jury  which  is  to 
try  the  cause  in  question  between  the  party  or  parties 
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ArcA.  9f  P/edt,  plaintiSiiy  and  the  party  or  parties  that  sued  forth  the  said 

'    writ  or  writs,  or  for  whose  benefit  the  said  writ  or  writs  is 

Lawxb       or  shall  be  sued  forth,  haite  appeared^  and  <me  of  the  said 

HuTCHiNBOM.  j^^y  stDom  to  trtf  the  said  causeJ"  And  in  Coxy.  Hari  (a) 

it  was  held,  that  it  must  also  be  before  any  one  of  the 

inquest  are  sworn  after  a  judgment  by  default  (6).     This 

application  was  therefore  too  late  after  interlocutory  judg* 

ment  had  been  signed,  and  a  writ  of  inquiry  executed. 

Mansel,  contrd. — This  is  an  application  by  the  bail  to 
bring  up  the  body  of  the  defendant,  to  enable  them  to 
render  him ;  and  that  is  an  object  which  the  Court  will 
favour.  In  Waugh  v.  Ashford{c\  where  a  defendant  had 
been  committed  to  ^etoi^a/^  by  commissioners  of  bankrupt, 
the  Court  of  Common  Pleas  gave  the  bail  time  to  render 
the  defendant.  The  difficulty  is,  whether  this  Court  have 
power  to  order  the  body  of  the  defendant  to  be  brought 
up  from  the  prison  of  the  Marshalsea,  If  the  Court  of 
King's  Bench  has  the  power  of  ordering  up  a  def<mdant 
in  custody  in  a  cause  in  the  Palace  Court,  in  order  that  he 
may  be  rendered,  why  has  not  this  Court  ?  It  will  be  an 
extreme  hardship  on  the  bail  in  this  case  if  they  should 
not  be  enabled  to  have  the  defendant  brought  up  into  this 
Court  in  order  to  render  him,  or  at  least  that  he  should 
go  back  to  the  prison  of  the  Palace  Court  charged  with 
this  debt.  There  is  nothing  in  the  terms  of  the  statute 
21  Jae.  1  to  affect  this  proceeding.  The  statute  speaks 
of  causes  not  removed  before  final  judgment,  but  final 
judgment  is  not  signed  in  the  Palace  Court,  and  thecefore 
the  prohibition  in  that  statute  does  not  apply.  The  cauM 
may  be  removed  here,  and  the  plaintiff  may  pursue  his 
proceedings  to  final  judgment  in  this  Court.  [Parke^  B. — 
The  meaning  of  the  statute  in  restraining  it  to  an  appliea- 


(a)  2  Burr.  759.  {h)  Archb.  Pr.  K.  B.  Vol.  %  187. 

(f)  3  Doivl.  P.  C.  123.    Vide  1  Bing.  N.  C.  294,  S.  a 
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tion  before  final  judgment  is,  that  the  cause  may  be  re-  Jl^ch.  of  PUo9, 
moved  afterwards  by  writ  of  error.]     Even  if  final  judg-  ^ 

ment  be  signed,  yet  this  Court  has  an  inherent  power  to        Lawes 
remove  the  body  of  the  defendant  for  the  purpose  of  hutcpimson. 
render  in  this  cause,  and  then  he  will  stand  charged  with 
the  execution  in  the  Palace  Court.    At  all  events,  as  the 
plaintiff  {in  the  action  does  not  appear,  that  part  of  the 
rule  which  seeks  for  time  to  render  must  be  made  absolute. 

Lord  Abjnoer,  C  B. — ^The  keeper  of  the  Marshalsea 
is  not  an  officer  of  this  Court,  and  I  do  not  see  therefore 
how  this  Court  has  power  to  assist  you. 

Parke,  B, — Have  we  any  power  to  remove  a  cause, 
after  judgment,  out  of  the  Palace  Court,  except  by  writ 
of  error,  unless  it  be  under  the  statutes  (a)  which  au- 
thorise execution  out  of  the  superior  Courts,  where  there 
is  not  sufficient  property  within  the  jurisdiction  of  theur 
process?  The  Court  of  King*$  Bench  may  have  juris- 
diction over  the  keeper  of  the  Marshaliea^  who  is  an 
officer  of  that  Court.  The  rule  must  be  discharged  with 
costs,  as  &r  as  it  regards  Taylor,  and  the  removal  of 
the  body  of  the  defendant  from  the  prison  of  the  Palace 
Court  s  but  it  may  be  made  absolute  as  to  the  other  part. 

Rule  accordingly.^ 

(a)  19  Geo.  3,  c.  70,  8.  4;  32  Geo.  3,  c.  68,  s.  1. 
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BtdL  of  Pleas, 
1835. 


Sutton  r.  Mary  Ann  Burgess. 


When  in  the       Xn  this  case  Mofuel  had  obtained  a  rule  to  shew 

copy  of  the  writ 

leryed  on  the  why  the  bafl-bond  should  not  be  delivered  up  to  be  can- 
letter  "!*'  wu  celled,  on  the  ground  that  in  the  copy  of  the  writ  served 
w^'^'Ae?'-  ^"  *®  defendant  the  letter  "  s"  was  omitted  in  the  word 
^«M/tobeim-  <*  she/*  before  the  words  **  shall  be  found  in  your  baili- 
couid  not  mis-  wick,"  which  made  it  "he"  instead  of  *'  she  ;**  and,  there- 

'^*Where  on        ^^^»   ^^^^  ^^   ^^^  "^^   ^   ^^"®  ^^P7  ^^  ^®  ^^»  whlch  WaS 

the  copy  of  the    correct    He  cited  Hodgkinson  Y.  HodgUnBom  (a).     He 

wnt  oeUTeied,  ^ 

the  indonement  also  objected  that  in  the  indorsement  of  the  debt  and  costs 
•mount  thereof  claimed,  the  notice  concluded,  "  if  the  amount  thereof  be 
fou^  Tfrim  P"'^  within  four  days  from  the  arrest  or  service  hereof:" 
the  arrest  or       when  according  to  rule  2,  H.  T.  S  WilL  4,  it  ought  to 

service  hereof:"    _  _  ^  ■      ,,  .       ■_  «  m 

— fftfUsuffl-      have  been  from  the  '^service  hereof. 

dent,  and  that 
the  words  **  ar- 
rest or"  might         Archbold  shewed  cause* — ^The  recent  case  of  Pocoei  v. 

be  rejected  as        •^  .       •       ^  n*        ^>v     •  i      . 

surpinsage.  Mcuon  iti  the  Cotntnon  Pleas  (6),  is  an  authority  agamst 
the  first  objection.  There  the  word  *'  the"  and  the  word 
**  by"  were  omitted  in  the  copy ;  and  the  Court  said  that 
the  defendant  had  been  served  with  that  which  was  in 
substance  a  copy  of  the  process,  and  that  the  omissions 
were  too  trivial  to  constitute  a  variance.  As  to  the 
second  objection,  all  the  cases  where  the  indorsement  has 
been  held  irregular,  have  been  cases  where  the  word 
"service"  has  been  omitted  altogether.  [Parte,  B. — 
The  course  in  that  case  is  to  allow  the  party  to  amend.] 
In  the  present  case  we  are  not  bound  to  amende  because 
we  have  said  "  after  service  hereof;"  although,  true  it  is, 
we  have  also  said  more,  but  that  is  merely  surplusage. 

Mansel,  caniriL — The  copy  served  must  be  a  correct 
copy  of  the  writ,  which  this  is  not.    Smith  v.  Pennell  (c). 

(a)  2  Dowl.  P.  C.  535.  1  Biog,  N.  C.  245. 

(b)  b  Moo.  &  Scott,  51 ;  S.  G.         (c)  2  Dowl.  P.  C.  (>54. 


HILARY  T£R1I,  5  WILL.  IV.  771 

Then,  as  to tbe  second  objection:  in  flbop^v.  Waller  {a)^  ^^\M^^^^ 
where  the  copy  of  the  process  delivered  to  the  defendant  -> 

was  indorsed,  "if  the  amount  theieof  be  paid  within  four  Suttom 
days  from  the  arrest  hereon!"  this  Court  held  it  to  be  an  BuKOBsa^ 
irregularity. 

Lord  Abinoer,  C.  B. — ^There  is  nothing  in  either  of 
the  objections.  As  to  the  omission  of  the  letter  **  s/'  the 
defendant  could  not  have  been  mbled  by  it.  The  case 
cited  from  the  Court  of  Comnum  Pleas  is  not  distbguish- 
able  from  the  present.  As  to  the  second  objection,  the 
words  *'  arrest  or"  may  be  rejected  as  surplusage.  The 
defendant  must  know  at  what  time  she  was  served,  and 
that  she  had  four  days  from  the  service  of  the  copy  within 
which  to  pay  the  debt  and  costs,  to  avoid  any  further  ex- 
pense. 

Rule  discharged  with  costs. 

(a)  IG.M.&R.437. 


Moody  v.  Aslatt. 

JLHIS  was  an  action  against  the  commissioners  of  a  turn-  piaintiff  de- 
pike  road  for  negligently  leaving  open  a  hole  in  the  road,  ^^cof^m- 
whereby  the  plaintiff's  coach  had  sustained  damage,  and  'Mm  Moody," 

and  the  cause 

the  cause  had  proceeded  to  issue.     The  plaintiff's  name  in  proceeded  to 
the  writ  and  declaration,  and  all  subsequent  proceedings,  ||][^V"  u  was 
was  stated  to  be  '*  William  Moody''  instead  of  *'John  iwom  that  the 

'^  ^itiy  intended 

Moody!*  which  was  the  name  of  the  person  really  in-  atpUdntifrwas 

tended  to  be  plaintiff.  but  there  ap- 

peared to  be  a 
mmamMoody^ 

Hwnfrey  moved  for  a  rule  to  shew  cause  why  the  writ,  a>on  otJohn, 
declaration,  and  all  subsequent  proceedings  should  not  be  nected  with  the 

transaction  in 
question.     The  Court  refused  a  rule  to  amend  the  proceedings  by  inserting  the  name  of  Jokn  in- 
stead of  JVittiam,  obserring  that  if  he,  Jokm  Moody,  were  really  the  person  origioaUy  intended  as 
plaintifll  the  nusnonicr  could  not  be  Ukea  advantage  of  at  the  triaL 
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1835. 

^ V ' 

MOODT 

9, 
ASLATT. 


amended  by  substituting  the  plaintiff's  real  name  '*  JaktC 
instead  of  **  WilUam.**  It  appeared  that  theve  was  a 
William  Moody ^  the  plaintifTs  son^  who  was  driving  his 
father's  coach  at  the  time  the  injury  happened ;  but  it  was 
sworn  that  the  action  was  brought  by  the  father. 


Parke>  B. — If  the  facts  are  as  stated,  the  plaintiff  can 
safely  go  on  to  trial.  The  error  on  that  supposition  is  a 
mere  misnomer^  of  which  the  defendant  cannot  now  take 
advantage.  If  the  son  was  originally  intended  to  be  the 
plaintiff,  the  Court  would  not  allow  the  amendment  for 
the  purpose  of  letting  in  his  evidence. 

Rule  refused* 


Richards  r .  Thomas^  Grent.,  one  &c.  (a). 
A  sum  of  400/.,  joLSSUMPSIT  on  a  promissory  note  for  the  sum  of 
WM  putVwm  *^'-  9*-*  ^^^^  ^**  4p^'>  1833,  made  by  the  defendant, 
S^^^^hi^s'wlf-    *"^  payable    to  the  plaintiff  three  months  after  date. 

dtor,  who 
laid  it  out  on 
mortgage,  and 
the  deeds  were 
deposited  with 
A,    Interest 


Plea — the  general  issue.  At  the  Spring  Assizes  for  the 
county  of  Carmarthen,  in  the  year  1834,  before  Gumey^  B«, 
the  following  appeared  to  be  the  facts  of  the  case.  In  the 
year  18^,  a  considerable  sum  of  money  was  advanced  by 
and  A,  preraing  the  plaintiff  to  the  defendant,  who  was  a  solicitor,  for  the 
^▼r/promis-'  purpose  of  being  laid  out  by  the  latter  upon  mortgage. 
^7?hree^^^~    ^^^  ^^"^  ^^  ^^'*  ^^^  accordingly  advanced  upon  the 

months  after 
date,  to  A.t  for 
the  amount  of 

principal  and  interest,  and  it  was  agreed  at  the  time  of  giving  the  note,  that  ^.should  deliwcrsyte 
deeds  to  B.,  and  should  hold  the  note  till  the  sale  of  the  mortgaged  premises  should  be  completed. 
When  the  note  became  due.  A,  sued  B,  upon  it,  though  the  deeds  bad  not  been  delivvicd  «p,  «r 
the  sale  of  the  mortgaged  premises  been  completed.  The  Judge  left  it  to  the  Jury  to  say  whether 
the  note  was  given  on  a  condition  precedent,  that  the  deeds  should  he  delivered  op: — Hkld^  that 
it  ought  to  have  been  left  to  them  to  say  what  the  consideration  of  the  note  was,  and  whether  it 
had  wholly  failed  or  not 


(a)  The  report  of  this  case,  which  was  vgued  is  TrinUy  Term,  hss 
beea  unavoidably  postponed. 
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security  of  certain  property  called  the  Green  Grore  estate,  £*ck,  rf  PUas, 
but  whether  this  sum  of  400/.  was  part  of  a  larger  sum 
adranced  generally  to  the  defendant,  or  was  a  specific  sum 
placed  by  the  plaintiff  in  the  hands  of  the  defendant  as 
his  solicitor,  to  be  laid  out  for  the  plaintiff  on  mortgage, 
was  a  matter  of  dispute  between  the  parties.  A  regular 
mortgage  was  executed,  and  the  deeds  were  deposited 
with  the  plaintiff.  The  interest  upon  the  money  advanced 
having  become  in  arrear,  the  plaintiff  pressed  the  defen- 
dant  to  give  him  a  promissory  note  for  the  amount,  and 
the  defendant  said  that  he  would  give  the  note,  provided 
the  plaintiff  would  deliver  up  to  him  the  deeds  deposited 
with  him,  which  the  plaintiff  said  he  would  do.  The  de- 
fendant then  proposed  that  the  plaintiff  should  hold  the 
note  until  the  completion  of  the  sale  of  the  Green  Grape 
estate,  to  which  the  pluntiff  assented.  The  title  deeds 
were  not  delivered  up  to  the  defendant,  nor  was  the  sale 
of  the  Ctreen  Grove  estate  completed  at  the  time  of  the 
action  being  brought.  Upon  the  evidence  of  these  trans- 
actions being  tendered  on  behalf  of  the  defendant,  it  was 
objected  by  the  plaintiff's  counsel  that  it  was  inadmissible, 
on  the  ground  that  it  was  an  attempt  to  vary  a  written 
instrument  by  parol ;  and  the  case  of  Moseley  v.  £/a»- 
ford  (a)  was  cited.  For  the  defendant  it  was  answered, 
that  the  evidence  did  not  go  to  vary  the  terms  of  the  note, 
but  to  impeach  the  consideration ;  that  the  note  was  only 
given  upon  condition  that  the  deeds  should  be  delivered 
up  to  the  defendant,  and  that  delivery  not  having  taken 
place,  the  consideration  had  failed.  The  learned  Judge, 
with  much  reluctance,  admitted  the  evidence.  He  told 
the  jury  that  the  question  was,  whether  the  delivering  up 
of  the  deeds  was  not  a  condition  precedent  to  the  reco- 
vering upon  the  note.  The  jury  found  a  verdict  for  the 
defendant,  on  the  ground  that  the  deeds  were  not  delivered 

{a)  10  B.  &  C.  729. 
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Exch.  0/  Pleat,  up ;  but  the  learned  Judge  gave  the  plaintiff  leave  to  move 
_  '  ^     to  enter  a  verdict  for  the  amount  of  the  note.      E.  V. 
Williams  having  obtained  a  rule  accordingly,  to  enter  a 
verdict  for  the  plaintiff^  or  for  a  new  trial — 

John  Evans  was  about  to  shew  cause,  when  the  Court 
called  upon 

E.  V.  WilUamSi  in  support  of  the  rule. — ^Thc  verdict 
is  wrong  on  two  grounds.  FtrMt^  the  evidence  ought 
not  to  have  been  admitted,  because  it  went  to  vary  the 
written  contract  by  parol;  and  secondly ^  if  admissible, 
it  only  shewed  a  partial  failure  of  consideration,  which 
was  no  answer  to  the  action.  Where  a  promissory  note  is 
given,  payable  on  demand,  oral  evidence  of  an  agree- 
ment entered  into  when  it  was  made,  that  it  shall  not  be 
paid  until  the  happening  of  a  given  event,  is  inadmissible. 
Moseleyy.  Hanford  (a).  In  Hoare  v.  Graham  (6),  it  was 
ruled,  that,  in  an  action  on  a  bill  of  exchange,  the  de- 
fendant cannot  shew  that  at  the  time  when  it  was  drawn 
it  was  agreed  that  it  should  be  renewed  and  payment 
not  be  demanded.  So  in  Rawson  v.  Walker  {c)  Lord 
Ellenborough,  C.  J.,  ruled  that  the  defendants  undertaking 
to  pay  the  note  on  demand,  could  not  adduce  evidence  to 
shew  that  it  was  not  to  be  so  paid  but  upon  a  contingency. 
In  Free  V.  Hawkins (d),  Dallas,  C.  J.,  says,  "If  the  parties 
mean  to  vary  the  legal  operation  of  an  instrument,  they 
ought  to  express  such  a  variance ;  if  they  do  not  express  it, 
the  legal  operation  of  the  instrument  remains.  The  effect 
of  the  evidence  would  be  to  vary  the  note  in  question,  and 
to  control  its  legal  operation;  and  such  evidence  is,  I 
think,  inadmissible."  In  Woodbridge  v.  Spooner  (e)^  evi- 
dence  was  offered  for  the  purpose  of  shewing  that  a  note 

(a)  10  B.  &  C.  729.  (rf)  8  Taunt.  92. 

(6)  3  Gampb.  57.  (e)  3  B.  &  A.  233. 

(c)  1  Stark.  361. 
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made  payable  on  demand  should  not  be  payable  until  after  Ezeh.  of  Pleas, 
tbe  death  of  the  maker.    Abbott^  C.  J.,  there  says^  *'  It  is  -> 

contrary  to  the  rules  of  law  to  admit  extrinsic  evidence  to  Richards 
shew  that  the  intention  of  a  party  executing  a  written  thomab. 
instrument  is  different  from  that  apparent  on  the  face  of 
the  instrument  itself."  That  the  non-delivery  of  the  deeds 
was  not  a  defence  as  a  condition  precedent,  appears  from 
the  case  of  SpiUer  v.  Wesilake  (a).  That  was  an  action  by 
the  payee  against  the  maker  of  a  note ;  and  it  was  held  to 
be  no  defence  that  the  payee  had  agreed  to  convey  an 
estate  to  the  maker,  in  consideration  of  a  sum  of  money 
then  paid  or  secured  to  be  paid  to  the  maker,  being  the 
sum  mentioned  in  the  note,  and  of  a  further  sum  to  be 
paid  at  a  future  day,  and  that  such  estate  had  never  been 
conveyed.  Moggridge  v.  Jones  (b)  is  to  the  same  effect. 
But  supposing  the  evidence  admissible,  still  there  was  no 
defence ;  for  in  order  to  make  the  want  of  consideration  a 
good  defence,  it  must  appear  that  there  was  a  total  failure 
of  consideration ;  such,  as  supposing  money  to  have  been 
paid,  would  have  supported  money  had  and  received  for 
the  recovery  of  such  money.  Here  the  failure  of  consi- 
deration was  only  partial;  for  the  consideration  was  not 
only  the  giving  up  of  the  deeds,  but  the  previous  receipt 
of  tlie  money  by  the  defendant  for  the  purpose  of  being 
laid  out  on  mortgage.  That  a  partial  failure  of  consider- 
ation is  no  answer  to  an  action  on  a  bill  or  note,  appears 
from  the  cases  of  Morgan  v.  Richardson  (e),  Tye  v. 
Gwynne  (d),  and  Day  v.  Nix  (e)*  Independently  of  the 
delivery  of  the  deeds,  there  was  another  and  distinct  con- 
sideration, 9Mr.  the  liability  of  the  defendant  in  respect  of 
the  money  advanced  ;  and  even  supposing  that  the  money 
was  advanced  merely  for  the  purpose  of  being  laid  out  by 


(a)  2  B.  &  Ad.  155.  487. 

(6)  14  East,  486.  (d)  2  Campb.  346. 

(c)  I  Campb.  40,  n.;  3  Smith,         (e)  9  B.  Moore,  159. 
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jsmA.  ttfPieat,  the  defendant  as  the  solicitor  for  the  plaintiff,  and  that 
1835.  . 

the  loan  was  in  no  respect  to  the  defendant,  yet  under  the 

authority  of  Popphwell  r.  Wilson  (a),  there  was  a  good 

consideration  for  the  note  in  the  debt  of  the  mortgagor. 


Lord  Ltndhurst,  C.  B. — ^We  think  that  the  question 
of  consideration  was  not  properly  left  to  the  jury.  It  was 
for  them  to  say  what  the  consideration  of  the  note  reaOy 
was.  It  may  have  been  that  the  defendant  gave  the  note 
from  a  feeling  that  he  was  bound  in  honour  to  do  so. 
Possibly  the  consideration  may  have  been  the  plainttff^s 
giving  up  his  remedy  against  the  mortgagor.  The  case 
must  go  before  another  jury,  for  the  purpose  of  ascertain- 
ing what  was  the  consideration,  and  whether  it  wholly 
failed  or  not 

Rule  absolute  for  a  new  trial  (6). 

(a)  1  Str.  264.  (b)  See  FoUer  v.  JoUy,  ante,  p.  703. 


Clements  v.  Newcomb. 

In  this  case,  on  the  application  of  R.  F.  RiekardSf  a 
rule  had  been  obtained  to  change  the  venue  from  Landom 
to  Lincoln,  on  an  affidavit  that  the  cause  of  action  arose 
in  that  county. 

On  a  subsequent  day,  fV.  H.  Watson  obtained  a  rule  to 
bring  back  the  venue,  on  an  affidavit  stating  that  the  cause 
of  action  was  a  libel,  and  that  the  libel  had  been  published 

^^ttbTttb^  in  Zoncfon  as  well  as  in  the  county  of  Lincoln.    Against 

X'S^r     which  rule 

London  as  well 

ai  LmcclM'. — 

Heldt  that  the  plaintiff  was  entitled  to  have  the  Teoue  brought  back  to  Lomitm^  without  enterinf 

into  an  undertaking  to  give  material  evidence  there. 


Where  in  an  ac- 
tion for  a  libel, 
the  venue  was 
laid  in  London^ 
and  the  defen- 
dant moved  to 
change  it  to 
Umeoln  on  the 
usual  affidavit, 
and  on  a  rule 
being  obtained 
to  bring  back 
the  venue,  it  ap- 
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R.  V.  Richards  now  shewed  cause,  and  contended,  that  ^^\^/^^' 
the  plauitiff  was  not  entitled  to  bring  back  the  renue 
without  undertaking  to  give  material  evidence  in  London, 

Parks,  B. — The  objection  is,  that  the  defendant  was 
irregular  in  moving  to  change  the  venue  originally,  as  it 
is  sworn  that  the  newspaper  containing  the  libel  was  pub- 
lished in  London. 

Rule  absolute  to  bring  back  the  venue. 


Stbwa&t  and  Another,  Assignees  of  Henry  Grims- 
DALE,  a  Bankrupt,  r.  Moody  and  Another. 

jL  rover  for  certain  furniture  and  goods,  the  property   yf^^ere  a  trader 
of  Henry   Grimsdale,  the  bankrupt.     The  defendants  yj^Jf^"?, 
pleaded — First,  not  guilty;  secondly,  that  Henry  Orims*  property  in  trmt 

.   ,  \^      1  ..    „         ,        ,     ^         ..     ,       ,       for  the  benefit 

cfofewas  not  a  bankrupt;  thirdly  9  that  before  his  bank-  of  bis  creditors: 
ruptcy,  he  assigned  the  said  goods  and  chattels  to  the  jTwi'lln  a!ct 
defendants.    The   replication   to  the  third   plea,   after  of  bankruptcy 

.     .  ^         •  ,  ;  under  6  Geo.  4, 

setting  out  an  mdenture  of  assignment,  whereby  the  said  c.  is,  s.  3,  ai- 
Henry  Grimsdale  assigned  all  his  property  to  the  de-  Ing"  he^di'd  not 
fendants,  in  trust,  to  pay  off  a  mortgage,  and  afterwards  '"'*"!*  to  defeat 

'  .  o  a   »  or  delay  his  ere- 

to  pay  and  discharge  all  his  just  debts,  alleged  that  the  ditors,  as,  that 
said  Henry  Grimsdale  was  a  trader;  that  he  was  in  em-  sary^conse"^^^ 
barrassed  circumstances  at  the  time  he  executed  the  asiiMmentl^he 
assignment;  that  it  was  fraudulently  executed  by  the  must  inlaw  be 
said  Henry  Orimsdale;  and  that  no  notice  was  published  intended  it. 
in  the  Gaxette  two  months  after  it  was  executed;  that 
he  thereby  became  a  bankrupt;  and  being  indebted  to 
one  Harriet  Reeves  in  the  sum  of  lOOZ.,  ajiat  in  bank- 
ruptcy issued  against  him,  under  which  the  plaintiffs  were 
appointed  assignees.    To  this  replication  there  was  a  re- 
joinder, denying  that  any  debt  was  due  to  Harriet  Reeves, 
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StdL  tf  Fkmt,  and  also,  that  the  bankrupt  executed  the  deed  fraudu- 
lently, and  with  mtent  to  defeat  or  delay  his  crediton. 
Notice  was  given  to  dispute  the  act  of  bankruptcy,  and 
the  petitioning  creditor's  debt.  At  the  trial  before  Gftn^ 
iwy,  B.,  at  the  Middlesex  sittings  after  last  term,  the  m- 
denture  of  assignment  stated  in  the  replication,' was  proved 
to  have  been  executed  on  the  2nd  of  November,  18S2, 
and  the  debt  to  Mrs.  Reeves  was  proved  to  the  satisfac- 
tion of  the  jury.  The  plaintiffs  insisted  that  the  deed 
was  an  act  of  bankruptcy ;  and  the  learned  Judge,  bemg 
of  that  opinion,  directed  the  jury  to  find  a  verdict  for  the 
plaintiffs  ;  which  they  accordingly  did. 

Biggs  Andrews  now  moved  for  a  new  trial,  on  the 
ground  of  misdirection.  This  deed  of  assignment  is  not 
an  act  of  bankruptcy  under  the  6  Geo.  4,  c.  16,  s.  3.  It  it 
admitted,  that  under  the  statute  1  Jae.  1,  c.  15,  s.  2,  such 
a  deed  has  been  held  to  be  an  act  of  bankruptcy.  Bat 
the  language  used  in  the  two  statutes  is  different.  The 
statute  of  James,  after  enumerating  various  other  acts  by 
which  traders  shall  become  bankrupt,  says,  *^  or  make  or 
cause  to  be  made  any  fraudulent  grant  or  conveyance  of 
his,  her,  or  their  lands,  tenements,  goods,  or  chattels,  io 
the  intent  or  whereby  his,  her,  or  their  creditors  shall  or 
may  be  defeated  or  delayed  for  the  recovery  of  their 
just  and  true  debts.**  Under  that  statute,  the  intent 
was  not  material;  but  the  present  act  is  totally  diflferent 
The  Cth  Geo.  4,  c.  16,  s.  3,  after  enumerating  most  of  the 
same  acts  as  are  mentioned  in  the  former  statute,  pro- 
ceeds thus : — *'  or  make  or  cause  to  be  made  any  fraudu- 
lent grant  or  conveyance  of  any  of  his  lands,  tenements, 
goods,  or  chattels,  or  make  or  cause  to  be  made  any  frau- 
dulent surrender  of  any  of  his  copyhold  lands  or  tene- 
ments, or  make  or  cause  to  be  made  any  fraudulent  gift, 
delivery,  or  transfer  of  any  of  his  goods  or  chattels;  every 
such  trader  making  or  causing  to  be  made  any  of  the 
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acts,  deedsi  or  matters  aforesatd,  tdih  inibni  to  defeat  6t  Exch. gPuoi^ 
dday  bis  creditors,  shall  b6  deemed  td  have  thereby  com- 
mitted an  act  of  bankruptcy.**  It  is  therefore  essential, 
under  this  statute,  to  shew  the  intent  with  which  the  deed 
wiM  granted.  It  must  be  admitted,  that  under  the  statute 
of  Jdtmes^  such  a  deed  As  this,  hasi  in  a  variety  of  deci^ 
sions^  been  held  to  be  an  act  of  bankruptcy,  though  Lord 
Mldan  appears,  in  Ex  parte  Benme  (a),  to  have  doubted 
whether  the  principle  of  thote  decisions  had  not  been 
carried  too  far.  And  in  Duttan  v.  Morrison  (b)^  Lord 
£ldon  treats  Lord  MansfieUTs  decisiofi  in  Worseley  v. 
De  Maitos{c),  as  leaving  it  open  to  parol  evidence. 
But  although  the  use  of  the  words  in  the  former  act, 
'*  to  the  intent,  or  whereby  the  creditors  may  be  defeated 
or  delayed,**  might  warrant  the  construction  put  upon  it, 
in  cases  where  creditors  may  in  fact  be  delayed,  though 
such  were  not  the  intention  of  the  parties ;  yet,  in  the 
latter  act,  the  words  ''  or  whereby**  are  omitted,  and  it  is 
therefore  open  to  contend,  that  the  intent  to  defeat  or  de- 
lay the  eredilors  is  now  requisite  and  material  to  consti- 
tote  an  act  df  bankt*ii{itey.  No  sneh  intent  in  tbii  c^se 
existed^  and  therefore  the  indet^ture  of  assignment  did  not 
atifoust  to  an  act  of  bankruptcy. 

Paeke,  B. — It  was  settled  by  Robertson  v.  Liddeil{d), 
that  an  assignment  of  all  a  trader's  effects  was  an  act  of 
bailkfBptoy.  It  Was  there  decided  that  the  words  '^or 
Wti^reby  **  in  the  statute  of  Jatnei,  did  not  alter  the  previous 
wMds  **  to  the  Intent,**  and  that  the  wotds  **  fo  the  iintent 
or  whereby  his  ctecfitors  shall  or  mag  be  defeated  or  de- 
hyed,*'  were  to  be  read  ''  to  the  intent  hi^  cteditord  shall  or 
whereby  they  may  be  defeated.**  t'he  present  statute  is  the 
same  in  effect,  only  the  expressions  are  more  concise,  and 

(fl)  16  Ves.  148.  (c)  1  Burr.  467. 

(6)  17  Vc8. 193.  (d)  9  East,  487. 

VOL.  I.  O  G  G  C  M.  R. 
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Arc*.  4  Fkot,  the  words  **  with  intent,"  &c.,  occur  at  the  end  of  the  section, 
^     as  applicable  to  all  the  different  kinds  of  acts  of  bankruptcy 
Stswakt      mentioned.   The  present  act  was  not  intended  to  alter  the 
.MooDT.       former  law  in  this  respect;  and  it  has  been  clearly  settled, 
that  if  the  necessary  consequence  of  a  man's  act  is  to  de- 
lay hb  creditors,  he  must  be  taken  to  intend  iL    When 
a  man  assigns  all  his  property,  and  puts  it  into  a  different 
course  of  distribution  from  what  the  bankrupt  laws  direct, 
he  commits  an  act  of  bankruptcy.     This  deed,  being  an 
assignment  by  Grimsdale  of  all  his  property,  is,  therefore, 
clearly  an  act  of  bankruptcy* 

BoLLANDy  B.,  and  Gurney,  B.,  concurred. 

Rule  refused. 


Call  v.  Tuelwell. 

On  an  applies-  XN  this  case,  Addison  had  obtained  a  rule  to  shew  cause 

^^"^j^i^^^.  why  the  proceedings  taken  on  the  bail-bond  should  not  be 

ings  oathebaU-  stayed  on  payment  of  costs.     The  affidavit  on  which  the 

bond  on  pay- 

ment  of  costs,  rule  was  obtained,  stated,  that  the  application  was  made 

atated  tbaxthe  ^7  ^^^  ^^^^  '^  ^^  ^b®>^  ^^^  expense  and  for  their  awn  in- 

•ppUcadon  was  dcmnity." 

made  by  them  ^ 

"  at  their  own 

tiheir^ottw^.  Hughes  shcwed  cause,  and  objected  that  the  affidavit 

^S?7hat  Ae  ^*®  insufficient.    That  the  rule  69  Geo.  3  required  that 

affidavit  was  ir-  the  affidavit  should  state  that  the  application  was  made 

regular  for  not  .        _     .  ,    •.  .    ,  •  «      •      <■   v«  •     i     «^      > 

complying  with  for  their  ''  only    mdemnity,  and  cited  Prices  Excheqmer 

themie59G.a.  p^^^^f^^^  Appendix,  157,  where  the  form  was  "  for  their 

The  plaintiff  ^^^y  indemnity."    He  also  referred  to  Rex  v.  The  Sheriff 

is  not  entitled  to  ^  ^ 

insist  upon  the  of  Surrey  f  in  a  cause  of  Weston  v.   Woods  {a)^  where 

bail-bond  stand- 
ing as  a  secu- 
rity, where,  the  defendant  not  bdng  in  custody,  the  plaintiff  has  not  declared  it  htm  esse. 

(a)  Ante,  581. 
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Lord  Lyndhurst,  C.  B.,  said,  that  it  was  better  to  adhere  '^«ck  ofPhat, 
to  the  strict  form.  He  submitted,  that  if  the  Court  were 
to  make  the  rule  absolute,  it  would  only  be  upon  the  terms 
of  the  bail-bond  standing  as  a  security.  [Parke ,  B. — As  the 
plaintiff  has  not  declared  de  bene  esse,  can  he  insist  on  the 
bail-bond  standing  as  a  security?] 

Addison,  contri. — ^The  word  **  own"  is  equivalent  to 
the  word  '*  only/  which  is  the  word  used  in  the  rule. 
Besides,  the  rule  of  the  59  Oeo.  3,  is  a  rule  of  the  King's 
Bench,  and  not  of  this  Court.  [Parke,  B.— But  it  has 
been  adopted  as  the  practice  of  this  Court.]  The  Court, 
at  all  events,  will  not  order  the  bail-bond  to  stand  as  a 
security,  because,  according  to  rule  II,  M.  T.,3  WUL  4, 
the  defendant  not  being  in  actual  custody,  the  plaintiff 
might  have  declared  de  bene  esse.  And  it  is  expressly 
provided  in  rule  5,  H.  T.,  2  WiU.  4,  that  the  bail-bond 
shall  stand  as  a  security,  if  the  plaintiff  shall  have  declared 
de  bene  esse. 

Lord  Abinger,C.B. — The  plaintiff,  not  having  declared 
de  bene  esse,  has  no  right  to  insist  on  the  bail-bond  standing 
as  a  security.  The  affidavit  of  the  bail  is,  that  the  applica- 
tion  is  made  **  at  their  own  expense,  and  for  their  oum  in- 
demnity," which  is  irregular.  The  rule,  however,  may  be 
enlarged,  in  order  that  the  affidavit  may  be  amended,  the 
defendant,  undertaking  to  put  the  plaintiff  in  the  same 
situation. 

Rule  accordingly. 


G  G  g:^ 
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1835. 

Carr  and  Others,  Assignees  of  Anthony  Clapham,  a 
Bankrupt,  v.  Gxorqe  Burdiss  and  Georgb  Brumei^u 

Where  the  de-    XrO VER  for  goods,  chattels,  and  fixtures.   The  plead- 

fendftiits  clftim- 

cd  title  to  oer-  ings  and  the  principal  facts  of  the  case  having  been  fully 

u  udgnrnent^'  Stated  before  on  a  former  motion  in  this  cause  in  Miehadr 

and  in  pttwtt-  mtu  Term  last  (a),  it  is  unnecessary  to  repeat  them  here. 

prodnced  it  at  In  addition  however  to  the  facts  there  stated,  it.appeared 

caUedforbytbe  that  the  plaintiffs  having  given  the  defendants  notice  to 

j^^Tuic  Produce  the  deed  of  assignment  to  them  on  the  trial  of  the 

pUindfik  were  cause,  insisted,  upon  its  being  produced,  that  they  were 

entitled  to  read  ^.  .    .  i    •         •  »  n*  t  .  . 

it  in  evidence  entitled  to  read  It  without  calhng  the  attesting  witness ; 
Ae^ttlMting**  *°^  ^^*  Baron  Gumetf,  who  tried  the  cause,  allowed  the 
witneM  to  prove  j^^j  10  ]jq  ^^^1^  without  the  attesting  Witness  beinff  called. 

the  eiecutiony 

although  they  It  appeared  further,  in  addition  to  the  facts  before  stated, 

^<d%  of  the  that  a  creditor  of  the  bankrupt,  of  the  name  of  Dagkisk, 

t]Je*°°iSiof  ®PP^'®^  ^  *®  bankrupt  on  the  morning  of  the  8th  of 

friud.  January^  and  before  any  possession  had  been  taken,  for 

anigneei  ofa  payment  of  his  debt,  and  received  a  sum  of  money  firom 

oertidn  goods,  '^^  *"  *  provincial  bank  note  on  account  of  it,  the  bank- 

^in  ^e  po8-  rupt  Stating  that  if  his  assignees  should  not  approve  of  it, 

bankrupt  as  hii  he  must  retum  it.    On  this  point  the  jury  found  that  the 

SmnfdTi^^  payment  to  Dagleish  was  made  without  pressure,  and 

S^ISTaS  '^^  intention  to  prefer  him  to  the  other  creditors.     The 

defendants  teamed  Barou  was  of  opinion,  that  the  payment  to  Doff- 

since  the  bank-  '^  '^  ^  ^ 

mptcy.    Plea— 
that,  before  the 

bankruptcy,  the  bankrupt  assigned  and  conveyed  the  goods  to  the  defendants  by  deed*  and  that 
before  the  bankruptcy  &ey  took  possession  thereof,  and  kept  and  retained  such  possession.  Re- 
plication—that  the  defendants  did  not  take  possession  of  the  goods  before  the  bankruptcy :  on  whkli 
issue  was  joined.  After  a  verdict  found  for  the  plaintiffi  on  that  issue: — Heid,  that  the  issue  was 
an  immaterial  one;  and  that  the  assignment,  being  a  transfer  of  personal  property,  was  sttlilcienc  at 
itself  to  convey  it  without  possession,  the  want  of  which  only  amounted  to  evidence  of  fraod. 

Qmsts,  wliether  the  payment  of  a  country  bank  note  to  a  creditor,  with  the  intcntioD  of  ginsf 
him  a  fraudulent  preference,  is  an  act  of  bankruptcy  within  the  6  Geo,  4,  c.  16,  s.  3. 


(a)  Vide  ante,  443. 
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leiih  did  not  amount  to  an  act  of  bankrupteyi  and  the  i?««».  t^Putu, 
jorjy  under  his  direetion,  found  a  ve#diet  for  ih^  phhitifiil     v^>    ,1  ^ 
for  liJSSQL  8«.  M^^  the  amount  of  the  goods  and  JBhatlela^        e/i*s 
eacluflire  of  the  fixtinres  on  the  premkesr    In  Mkhaebnoi      noRmtt. 
Te:rm  last, 

Cregmoeil  moved  for  a  rale  to  shew  cause  why  there 
aboiild  not  be  a  new  triali  or  why  the  judgment  ahould 
mot  be  entered  for  the  defendants  nan  absianie  9efed&etOf 
or  why  the  judgment  should  not  be  arrested.  The 
JirMt  count  of  the  declaration  stated  the  goods  to  be  die 
property  of  the  bankrupt  at  the  time  of  his  bankrilpley  $ 
and  the  second  count  stated  the  property  to  be  in  the  assig- 
aees*  The^fl  plea  was  that  Anthony  Clmpham  did  not  be- 
cmue  bnkropt.  Several  other  pleas  were  plesded,  but 
the  fourth  plea,  which  was  pleaded  to  the  whole  dediEira* 
tion,  18  alone  material.  That  plea  allegedi  that,  by  a  deed! 
of  assignment,  dated  tlw  8th  of  Jutp,  198&^  Anthomf 
Clapham  a8s%ned  the  goods  to  the  defendants ;  aad  that 
before  die  bankruptcy  they  took  possession  of  tbe  said 
goods  and  chattek  so  conveyed  and  ass^ed  to  them,  and 
fay  virtue  thereof  thenco  continually  kept  and  retained 
possession  thereo£  To  this  plea  the  plabitiffs  replied!,,  that 
the  defendants  oKd  not  take  possession  of  the  goods  before 
the  bankruptcy. 

First,  the  deed  of  assignment  was  improperly  admitted 
in  es^ideacei  the  attesting  witness  not  having  been  called 
to  prove  its  execution,  it  was  said  that  it  was  not  ne- 
cessary to  prove  the  execujtion,  because  the  defendants 
produced  the  deed,  and  claimed  a  title  under  it;;  butr  this* 
case  is  not  governed  by  the  ordinary  rule,  because  the 
plaintiffs  impugned  and  disputed  the  validity  of  the  deed.c 
The  rule,  that  the  production  of  a  deed  by  one  partj 
relieves  the  party  calling  for  it  from  proving  the  execu- 
tion has  considerably  varied.    The  general  rule  laid  down 
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Exek.  9f  Pk^  in  Rex  T.  MiddkMOg  (aX  ^'^^  ^k  deed  coming  out  of  die 
*-  bands  of  Ihe  opposite  party,  after  notice  to  produce  it, 

CuuL  mtutprimd/acie  be  taken  to  be  duly  executed*  and  may 
BuKMM.  b^  'c&d  ui  eiidence  without  proof  of|  the  execution,  was 
oTerruled  in  the  case  of  Gordon  t.  Seereiam(b).  Un- 
doubtedly in  Doe  t.  Hemimg  (r),  where  the  attorney  ibr 
the  lessor  of  the  plaintiff  in  an  action  of  ejectment  obtained 
from  one  of  the  defendants  (the  tenant  in  possessioo)  a 
lease  of  the  premises  granted  to  him  for  a  term  not'thcn 
ez^red,  it  was  held  that  he  thereby  recognised  It  as  a 
▼alid  deed,  and  that  when  produced  in  pursuance  of  notice 
from  the  defendants,  it  might  be  read  in  evidence  without 
proof  of  its  execution.  And  so  in  Pearee  ▼•  Hooperidj, 
it  was  held,  that  where  a  party  claims  a  beneficial  estate 
under  a  deed,  and  produces  it  under  a  notice,  he  is  not 
entitled  to  insist  on  the  execution  being  proved.  But  it 
has  never  been  decided  that  a  party  calling  for  a  deed,  for 
the  purpose  of  impugning  it,  has  a  right  to  have  it  read 
without  proving  the  execution,  because  the  party  produc- 
ing it  derives  a  beneficial  interest  under  it.  In  this  case 
the  plaintiffs  called  for  the  deed  for  the  purpose  of  shew* 
ing  that  it  was  a  fraud.  [Lord  Lymihurst,  C.  B. — You  say 
that  it  is  a  good  deed,  and  well  executed ;  it  cannot  then 
be  necessary  to  produce  the  witness.  1  do  not  think  that 
the  object  which  the  parties  have  in  calling  for  its  pro- 
duction can  make  any  difference,  if  the  party  producing  it 
takes  an  interest  under  it.  The  plaintiffs  do  not  seek  to 
invalidate  the  deed  in  respect  of  its  execution.  Parke^  B^— 
The  rule  is,  that  a  party  claiming  an  interest  undera  deed,by 
calling  for  its  production,  affirms  its  due  execution.  In  this 
case  the  defendants  claiming  an  interest  under  the  deed,  and 
keeping  it,  and  taking  the  goods  under  it,  have  admitted 
its  execution.    If  the  deed  had  been  given  up  before  the 

(a)  2T.R.41.  &  Ryl  15. 

(6)  8  East,  548.  {d)  3  Taunt.  60. 

(c)  6  B.  &  Cress.  28;  9  Dowl. 
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action/  th^  ciise  might  have  beeii  different  (a).  In  this  JSxch,  of  Puai, 
case  both  parties  agree  on  the  fact  of  execution.]  But 
not  on  the  circumstances  under  which  the  deed  was  exe- 
cuted. There  is  no  case  in  which  a  deed  has  been 
allowed  to  be  read  in  evidence  without  proof  of  its  execu* 
tion  by  a  party  seeking  to  invalidate  it  It  is  only  allowed 
in  cases  where  a  party  seeks  to  shew  that  something 
passed  to  him  by  the  deed. 

Secondly — Assuming  that  the  deed  was  not  an  act  of 
bankruptcy,  that  point  having  been  already  decided  (6), 
the  property  in  the  goods  was  transferred  by  it,  and 
▼ested  in  the  defendants.  The  main  question  arises  on 
the  special  plea  that  the  defendants  took  possession  of  the 
goods  before  the  bankruptcy.  The  plaintiffs  relied  on 
an  act  of  bankruptcy  on  the  morning  of  the  8th  of 
January,  by  the  payment  to  Dagleish;  but  although 
the  jury  found  that  the  payment  was  made  voluntarily, 
yet  that  is  not  an  act  of  bankruptcy  within  the  meaning  of 
the  6  Geo*  4,  c  16,  s.  3.  Money  is  mentioned  in  the  first 
part  of  the  third  section,  but  is  omitted  in  the  latter  part, 
as  if  the  legislature  intended  that  the  payment  of  money 
to  a  creditor  should  not  amount  to  an  act  of  bankruptcy. 
[Parte,  B. — In  CumnUng  v.  Bailey  (c),  a  fraudulent  de- 
livery of  a  bill  of  exchange  was  held  to  be  within  the 
terms  of  that  section.]  This  is  not  a  fraudulent  gift,  de- 
livery, or  transfer  of  any  goods  and  chattels,  as  mentioned 
in  the  act;  for  a  sum  of  money  cannot  be  construed  to  be 
either  goods  or  chattels.  In  Betan  v.  Nunn(d),  the 
Court  of  Common  Pleas  appear  to  have  been  of  opinion, 
that  the  payment  of  a  debt  to  a  creditor  by  way  of  prefer- 
ence, is  not  an  act  of  bankruptcy.  Thirdly — But  at  all 
events  the  defendants  are  entitled  to  have  judgmententered 
for  them  on  the  fourth  plea,  because  an  immaterial  issue  has 

(a)  See  Vadier  i.  Cocks,  1  B.  (c)  6  Bing.  363;  4  M.  &  P.  36. 

8cAdoL145.  (d)  2  Moo.  &  Scott,  138;  9 

(6)  Vide  ante,  443.  Bing.  112. 
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jUch.  rf  PUoM.  been  taken  by  the  plamtifTs,  and  the  plea  contains  a  sa£» 
fident  answer  without  the  fact  on  which  the  is^ie  has  been 
taken.  If  the  bankrupt  aasigned  his  efl^ts  to  the  de» 
fendants,  it  is  unimportant  whether  they  took  posseasion 
of  them  or  not,  as  the  proper^  vested  in  them  by  the  aa- 
signment,  and  that  is  a  sufficient  answer  to  the  phuati&' 
claim.  At  all  events,  the  plaintiffs  were  not  entitled  to 
judgment,  and  therefore  the  judgment  must  be  arrested. 
If,  however,  the  Court  should  be  of  opinion,  thi|t  the  isaiie 
was  material,  then  the  verdict  was  against  the  evidence  in 
the  cause. 

The  Court  granted  a  rule  on  the  two  last  points,  but 
refused  a  rule  on  the  reception  of  the  deed  in  evidence, 
without  calling  the  attesting  witness. 

F.  PoUoek,  JPtacibume,  and  iVighimamf  now  ahMred 
cause* — First,  the  transaction  of  the  Sth  oSJatuuMrff,  by 
the  payment  to  Dagleisi,  being  a  fraudulent  presence, 
was  an  act  of  bankruptcy.  It  was  decided  in  .Benmsv. 
iVtoMi,  that  a  transfer  of  goods  in  satisfaction  of  a  deb( 
made  voluntarily,  and  in  contemplation  of  bankruptcy,  ia 
an  act  of  bankruptcy.  Now,  can  there  be  any  difibvenoe 
in  priiiciple  between  that  and  the  payment  of  a  sum  of 
money  ?  The  matter  delivered  in  this  case  was  a  coontry 
bank  note,  and  there  is  no  diflference  between  that  and  the 
delivery  of  a  bill  of  exchange;  and  the  delivery  of  a  bill  of 
exchange  has  been  determined  to  be  within  the  terms  of 
thi9  section.  Cumming  v*  Bailey  {a).  Lord  C.  J.  Tmial^ 
in  the  conclutton  of  his  judgment  in  that  case,  says:  "  In- 
deedj  it  would  be  a  very  narrow  construction  of  the  afit» 
to  hold  that  ^  banker,  whose  most  valuable  proper^  often 
consists  of  bills  and  notes,  could  not  commit  an  act  of 
bankruptcy  by  a  fraudulent  transfer  of  them."  A  note 
payable  on  demand  clearly  comes  within  the  description 

{a)  6Biiig.363;  4M.  &P.d6. 
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of  goo^  and  chattels.  And  Mv.  Justioe  Park  say»  in  that  ^^\^^^ 
ease,  that,  <^  under  all  th^  bankrupt  ttatutea,  goodg  iamd 
eiaiieia  have  been  held  to  inolude  bills  of  exchange;  and 
seeing  that  a  lai^e  poption  of  the  property  of  bankets  must 
consist  of  such  instruments,  it  would  be  absurd  to  hold  the 
contrary.'*  And  he  adds,  that  this  point  was  expressly 
decided  in  HomUower  v.  Pr€ud{a)'  it  is  clear,  that  if  a 
man  having  a  hundred  guineas  in  a  bag,  sent  it  voluntarily 
to  a  creditor  by  way  of  preference,  it  would  constitute  an 
act  of  bankruptcy.  Whereever  trover  would  be  niaintain- 
able  by  the  assignees  to  recover  the  property  transferred, 
the  fraudulent  transfer  of  such  property  will  constitute  an 
act  of  brankruptcy;  and  trover  will  lie  for  money  where  it 
can  be  identified.  In  this  case^  trover  would  dearly  have 
been  maintainable  by  the  assignees,  to  recover  back  the  mo- 
ney. Secondly,  the  issue  joined  on  the  fourth  plea,  and 
upon  wbich  a  vevdkt  waa  obtained,  was  not  an  immaterial 
issue.  The  averment  of  possession  ie  the  plea  is  not  im- 
material, and  therefore  the  issue  cannot  be  so.  That  plea 
is  pleaded  to  the  whole  declaration,  in  which  the  assigneee 
alleged  the  possession  to  have  been  in  the  bankrupt;  in 
answer  to  whichi  the  defendants  pleaded  that  they  were  m 
posseseion^  That  is  a  direct  traverse  3  for  the  feet  ot  the 
bankrupt  being  in  the  reputed  o  wnershipof  the  goods,  would 
be  inconsistent  with  the  plea.  [Parke,  B.-^May  not  bQth 
be  in  possession  ?  Is  it  necessarily  inconsistent  that  they 
should  both  be  in  possession  ?  The  bankrupt  might  be  re- 
siding in  the  house,  and  in  the  apparent  ownership  of  the 
goods^  and  at  the  same  time  the  defendants,  witb  refemce 
to  him,  might  b^  also  in  possession*]  The  term  "  posses^^ 
tton,**  meana  exclusive  possession,  and  itia  lo  that  sense  that 
the  term  u  used  in  the  pleadings.  [Patrke,  B. — ^The  plea 
is  undoubtedly  bad,  as  amounting  to  the  general  issue;  it 
ought  to  hav^  been  a  traverse  of  the  propertyw    It  would 

(a)  2&&Ald.a27. 
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^^hMJ'^'^*  have  been  bad  on  demurrer,  but  is  it  not  good  nam?]  But 
taking  it  to  be  a  good  plea,  the  averment  of  possession  was 
necessary  to  make  the  plea  good,  because  the  conveyance 
alone  would  not  be  sufficient.  Even  if  there  had  been  an 
assignment  long  before  the  bankruptcy;  yet»  if  the  defend- 
ants were  not  in  possession  under  it,  the  assignees  would  be 
entitled  to  the  goods.  .  [AUerson^  B. — ^Is  it  not  enough  for 
the  defendants  to  shew  that  the  bankrupt  has  conveyed 
this  property  to  them?]  Supposing  that  the  G>urt  should 
be  of  opinion  that  the  issue  is  an  immaterial  one,  they 
will  award  a  repleader,  and  not  give  judgment  for  the  de- 
fendants. 

CressweU  (with  whom  were  Ingham  snd  W.  H.  Waisan), 
conird. — ^The  plea  was  a  sufficient  answer  without  the 
allegation,  that  the  defendants  became  possessed  of  the 
goods.  The  plaintiffs  have  to  make  out  their  property 
in  and  right  to  the  possession  of  the  goods.  The  plain- 
tiffs take  only  the  rights  which  the  bankrupt  had,  and 
the  bankrupt  had  no  property  in  the  goods,  as  he  had 
disposed  of  all  his  interest  in  them  long  before  the  bank- 
ruptcy. The  bankrupt*s  continuing  in  possession  after 
the  assignment,  is  pot  inconsistent  with  the  interest  of 
the  defendants.  KingAury  v.  CoUins  (a).  (He  was  then 
stopped  by  the  Court.) 

-  Parke,  B. — There  is  some  doubt,  whether  the  alle- 
gation of  possession  in  the  plea  was  intended  to  aver 
an  exclusive  possession  by  the  defendants,  and  thereby 
to  exclude  the  case  of  a  reputed  ownership  by  the  bank- 
rupt, or  not;  though  the.  impression  on  my  mind  is,  that 
the  former  was  not  the  proper  construction.  This  being 
a  transfer  of  personal  property,  the  assignment  was  of  it- 
self sufficient  to  convey  it  without  possession ;  the  want  of 

(a)  4  Bing.  202 ;  12  Moo.  424. 
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possesBion  was  only  evidence  of  fraud  (a)»  and  conse-  Bgeh.ofPUaip 
quently  the  issue  was  an  imnuiterial  one.  ^ 

Carr 

V. 

The  Court  granted  a  new  trial  without  costs,  giving      Bvrdis^. 
the  plaintiffs  leave  to  amend  on  payment  of  costs. 

(a)  Martiadak  v.  Booth^S  B.  &  Ad.  498 ;  Shepherd's  Touchstone,  224. 


Angerstbin  r.  Handson. 

Assumpsit.    The  declaration  stated,  that   the  de-  inanacdon 

fendant  theretofore,  to  wit,  on  the  6th  Jpril,  1831,  be-  JjJ^^a^^nsi 

came  and  was  tenant  to  the  plaintiff  of  a  certain  farm  and  a  tenant  fiir  not 

lands,  called  Oiley^  consisting  (amongst  other  things)  of  Tating  a  hxm, 

divers,  to  wit,  600  acres  of  arable  land,  with  the  appur-  2te^dAi?the 

tenances,  situate  &c.,  and  in  consideration  thereof,  he  the  ^efcndan*  ««>-, 

dertook  to  culti* 

defendant,  on  the  day  and  year  aforesaid,  promised  the  Tateandmanage 

plaintiff  to  use,  cultivate,  and  manage  the  said  farm  and  bnda  according 

lands  with  the  appurtenances  during  the  continuance  of  ^\^JJI^j^ 

the  said  tenancy,  according  to  the  course  of  good  hus-  and  the  custom 

bandry  and  the  custom  of  the  country  where  the  said  where  the  &nn 

farm  and  lands  were  and  are  so  situate  as  aforesaid.     And  ][^^n^^t 

the  plaintiff  avers,  that  the  defendant  was  and  continued  w*  to  wr,  that, 

accord!  Oft  to 

tenant  to  him  of  the  said  farm  and  lands,  with  the  appur-  thecouneof 

tenances,  for  a  long  space  of  time,  to  wit,  from  the  day  and  ^^d^  cns^ 

year  aforesaid,  until  and  upon  the  day  of  the  commence*  ^^^IJ^I 

ment  of  this  suit.    And  the  plaintiff  further  saith,  that  ant  onght  to 

•  haTehadabout 

one-half  only  of 
the  arable  lands 
in  com,  one-fourth  in  seeds,  and  the  remaining  fourth  in  turnips  or  follow ;  and  alleged  as  a  breach, 
that  the  defendant  had  more  than  one-half  in  com,  &c.  &c.  The  defendant  pieced,  traversing 
the  custom  as  alleged  in  the  declaration.  At  the  trial,  the  jury  found  that  the  custom  was  not 
as  the  plaintiff  had  alleged,  but  that  the  form  had  been  cultivated  contrary  to  the  eourse  of 
good  husbandry  in  the  neighbourhood : — HeU,  that  the  plaintiff  had  tied  himself  up  to  the  pre- 
cise  custom  as  alleged  in  the  declaration,  and,  having  foiled  to  prove  it,  was  not  entitled  to  re- 
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Sxeh.  qfPUas,  according  to  the  course  of  good  huabandiy  and  the  cus* 
torn  of  the  country  where  the  said  fatm  and  lands 


and  are  so  situate  as  aforesaid,  the  defendant  before 
and  at  the  time  of  the  eommencement  of  thia  suit  ought 
to  have  had  about  one-half  only  of  the  said  arable  lands 
in  corUi  and  one«fourth  part  thereof  in  seeds,  and  the  re- 
maining one-fourth  part  thereof  in  turnips  or  to  have 
been  fallow,  in  each  and  every  year  of  the  said  tenancy; 
yet,  the  defendant,  well  knowing  the  premises,  but  disre- 
garding his  promise,  and  contriving  &c  to  injure  the 
plaintiff  in  this  behalf,  after  the  making  of  his  said  pro- 
mise, and  during  the  continuance  of  the  said  tenancy,  to 
wit,  before  and  at  the  time  of  the  commencement  of  thb 
suit,  had  divers,  to  wit,  500  acres  of  the  arable  land  in 
com,  the  same  being  much  more  than  one-half  of  the  said 
arable  land,  contrary  to  the  course  of  good  husbandry,  and 
the  custom  of  the  country  where  the  said  farms  and  lands 
were  and  are  so  situate  as  aforesaid,  and  the  promise  of 
the  said  defendant  so  by  him  made  as  aforesaid.  And 
the  plaintiff  further  saith,  that  the  defendant  further  dis- 
regarding &c.,  and  further  contriving  &c.,afler  the  making 
of  his  said  promise,  and  during  the  continuance  of  the 
said  tenancy,  to  wit,  &c.,  wrongfully  and  unjustly  omitted 
and  neglected  to  have  one-fourth  or  any  part  whatever 
of  the  said  arable  land  in  seeds,  contrary  to  the  course  of 
good  husbandry  and  the  custom  of  the  country  where 
the  said  farm  and  lands  were  and  are  so  situate  as  afore- 
said, and  the  promise  of  him  the  defendant  so  made 
as  aforesaid.  And  the  plaintiff  further  saith,  that  the* 
defendant,  further  disregarding  &c.,  and  further  contriv- 
ing &c.,  after  the  making  of  his  said  promise,  and  during 
the  continuance  of  the  said  tenancy,  to  wit,  before  Ac 
wrongfidly  and  nnjusdy  suflfered  and  permitted  only  a 
small  portion^  and  much  less,  to  wit,  100  acres  lesa  than 
one-fourth  of  the  said  arable  hnd,  to  be  in  fidlow  or  tur- 
nips, contrary  to  the  course  of  good  husbandry  and  the 
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custdin  of  the  country  where  the  said  farm  and  lands  were  ^^^^^^^* 

and  are  to  ritoate  as  aforesiudf  and  the  promise  of  the  de-  - 

fendant  so  by  him  made  as  aforesaid*     By  means  whereof   Anobrbtbih 

&e.    To  this  declaration  the  defendant  pleaded  as  foU     iiAKDtoii. 

lows: — ^The defendant  says,  that,  though  true  it  is  that 

he  promised  in  manner  and  form  as  the  plaintiff  hath  abore 

alleged;  nereffthelesSf  for  plea  in  this  behalf  the  defendant 

aays,  that,  according  to  the  course  of  good  husbandry  and 

the  custom  of  the  country  where  the  said  farm  and  lands 

were  and  are  so  situate  as  aforesaid,  it  was  not  the  duty  of 

the  defendant  to  have  had  about  one^half  only  of  the  said 

avable  land  in  corn,  and  one-fourth  part  thereof  in  seeds, 

and  the  remaining  one-fourth  part  thereof  in  turnips  or  to 

have  been  fallow,  in  each  and  every  year  of  the  said 

tenant,  in  manner  and  form  as  the  plaintiff  hath  above 

alleged^    And  of  thfa  the  defendant  puts  himself  upon  the 

country,  &c*    At  the  trial,  before  Park,  J.,  at  the  last 

Smumer  Aasiaes  for  the  county  otLineobh  the  jury  found 

thai  the  eualom  waa  not  aa  tiie  plaintiff  had  allied, 

but  that  the  farm  bad  been  cultivated  contrary  to  tbe 

course  of  good  husbandry  in  the  neighbourhood.    The 

leanied  Judge  was  of  opinion  that  the  issue  ought  to  be 

ibund  for  the  defendant;  but,  in  order  to  save  the  expense 

of  another  trial,  should  the  Court  be  of  a  contrary  opinion^ 

he  directed  the  jury  to  find  a  verdict  for  the  plaintiff, 

which  they  accordingly  did  for  45(M.    The  learned  Judge 

having  given  the  defendant  leave  to  move  to  enter  a  non* 

a«it,  GotUbutn^  Sei}t.,  in  Miekaelma$  Term  lasti  obluned 

a  role  accordingly;  and  now 

N.  B,  Clarke  shewed  cause. — ^The  issue  raised  by  the 
•eeond  plea  is  wboHy  immaterial,  and,  therefore,  the 
plaintiff  is  entitled  to  judgmenlu  The  issue  ie  joined  on 
the  custom  of  the  Country,  which  ia  not  the  mttterial  part. 
The  issue  ought  to  have  been  on  the  mismanagement 
of  the  farm,   and  not  on  tbe  custom  of  the  country. 
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'^^l^/'^^*  And  although  the  plaintiff  has  in  his  declaration  aUeged 
V     V  '  ^     that  the  defendant  cultivated  the  farm  conU^ry  to  good 

AvaERBTiiN  husbandry  and  the  custom  of  the  country,  it  was  not  nc* 
HANoaoK.  cessary  to  prove  that  part  of  the  averment  which  states  it 
to  be  contrary  to  the  custom  of  the  country.  It  is  suffi- 
cient to  shew  that  it  was  contrary  to  good  husbandry. 
That  was  determined  in  Legh  v.  Hetoiii  (a),  which  was 
an  action  against  a  tenant^  on  promises  that  he  would 
occupy  a  farm  in  a  good  and  husbandlike  manner,  accord^ 
ing  to  the  custom  of  the  country;  and  it  was  held,  that  an 
allegation,  that  he  had  treated  the  estate  contrary  to  good 
husbandry  and  the  custom  of  the  cotmtry,  was  prored  by 
shewing  that  he  had  treated  it  contrary  to  the  preralent 
course  of  good  husbandry  in  that  neighbourhood,  aa,  by 
tilling  half  his  farm  at  once,  when  no  other  farmer  tilled 
more  than  a  third,  and  many  tilled  only  a  fourth ;  and  that 
it  was  not  necessary  to  shew  any  precise  definite  coatoni 
or  usage  in  respect  to  the  quantity  tilled.  There  the  first 
breach  assigned  was,  that  the  defendant,  contrary  to  good 
husbandry  and  the  custom  of  the  country,  converted  into 
tillage  five  acres  of  grass  land,  parcel  of  the  premiaes> 
which,  according  to  goodhusbandry  and  the  custom  of  the 
country,  ought  not  to  have  been  ploughed  up.  The 
second  was,  that,  according  to  good  husbandry  and  the 
custom  of  the  country,  the  defendant,  as  tenant,  ought  not 
to  have  had,  at  any  one  time,  more  than  one-third  part 
of  the  premises  in  tillage ;  yet  that  he  wrongfully  kept  a 
larger  part,  to  wit,  one-half,  in  tillage,  contrary  to  good 
husbandry  and  the  custom  of  the  country.  In  that  case, 
the  jury  having  found  for  the  defendant  on  the  ground  tiiat 
no  custom  had  been  proved,  GibbSf  in  argument,  in  support 
of  a  rule  for  a  new  trial,  said,  that  in  this  form  of  declar- 
ing, it  was  not  necessary  to  prove  that  any  known  certain 
custom  or  course  of  husbandry  existed  in  that  part  of  the 

(a)  4  £s8t,  154. 
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country ;  that^  in  strictness,  there  could  be  no  legal  custom  ^*ch.  0/  pieas, 
as  applicable  to  such  a  subject;  but  that,  taking  the  alle*  «^  ^  '  ^ 
gation  in  its  popular  and  lax  sense,  and  according  to  the  AnoERSTBrM 
general  understanding  of  mankind  on  the  subject,,  it  was  handson. 
'suflScient  to  prove  that  the  defendant's  treatment  of  the 
farm  was  against  the  known  good  rules  and  prevalent 
course  of  good  husbandry  as  generally  practised  in  that 
country,  with  all  its  modifications  and  variations.  He 
further  said,  that  the  promise  of  cultivating  the  farm,  acr 
cording  to  the  custom  of  the  country  ^vras  laid  with  reference 
to  and  explanatory  of  the  promise  to  use  and  occupy 
tn  a  good  and  husbandlike  manner;  and  that  it  was 
not  laid  as  two  distinct  allegations,  to  occupy  ''  in  a  hus- 
bandlike manner,"  and  '^  according  to  the  custom," 
&C.  And  Lord  Ellenborough,  C.  J.,  said :  '*  The  jury 
have  found  a  verdict  for  the  defendant,  under  an  impres- 
sion that  the  words  in  the  declaration,  'according  to  the 
custom  of  the  country,'  require  a  more  strict  and  specific 
proof,  than,  I  think,  they  demand.  The  words  are, 
that  the  defendant  promised  to  use  and  occupy  the  pre<- 
mises  in  a  good  and  husbandlike  manner,  according  to 
the  custom  of  the  country  where  the  said  premises  lie; 
by  which  I  understand  the  parties  to  have  meant  no  more 
than  thisi  that  the  tenant  should  conform  to  the  prevalent 
usage  of  the  country  where  the  land  lies.  From  the  sub- 
ject matter  of  the  contract,  it  is  evident  that  the  word 
custom,  as  here  used,  cannot  mean  a  custom  in  the  strict 
legal  signification  of  the  word ;  for  that  must  be  taken 
with  reference  to  some  defined  limit  or  space,  which  is 
essential  to  every  custom  properly  so  called.  But  no  par- 
ticular place  is  here  assigned  to  it,  nor  is  it  capable  of 
being  so  applied.  What  shall  be  considered  in  farming 
as  a  good  husbandlike  manner,  must  vary  exceedingly, 
according  to  soil,  climate,  and  situation;  and  therefore 
the  custom  of  the  country  with  reference  to  good  husban- 
dry must  be  applied  to  the  approved  habits  of  husbandry 
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Jigch.  iff  Pkat,  in  the  Beijibbourhoodi  under  cirComstances  of  the  Eke 
1836. 

nature.**    Mr.  Justice  Lawrence  ako  says,  ''  It  has  been 

pressed  in  argument,  that  in  order  to  nuiintain  the  deda- 
ratioiii  St  was  incumbent  on  the  pkintiff  to  prore  a  definite 
known  custom  or  ooufse  of  husbandry  in  that  country,  lUid 
that  the  estate  was  not  treated  by  the  defendant  accord- 
ing to  that  known  custom;  but  thst  was  not  necessary: 
it  was  sttiBcient  to  shew  what  was  the  prevalent  course 
of  good  management  there,  which  wad  the  course  of  ma- 
liagement  according  to  good  husbandry  which  the  de- 
fendant undefiook  to  observe ;  tod  by  proving  that  the 
^tate  was  not  so  managed,  the  plaintifi*  made  out  what 
he  utidertook'to  do,  namely,  that  the  estate  was  treats 
ed  in  a  manner  cofUrary  to  good  htubandty  And  the 
cuHom  of  the  country*'*  And  Le  Blanc,  J.,  says^  *'  The 
jitry  went  upon  the  ground  that  the  words  '  cueiom  of  the 
country'  were  to  be  takeii  in  a  precise  seme,  as  deno^g 
n  certain  known  umform  cotfrse  of  husbandry  there  esta- 
Mished)  but  I  think  the  wordi  of  the  declaration  ake^ 
gether  mean  no  more  than  if  the  promise  had  been  laid  to 
be  iimpty  to  manage  the  farm  in  a  good  and  husbandhkc 
manner,  which  must  always  be  taken  with  reference  to  tht 
usage  and  mode  of  cultivation  in  that  port  cf  the  oountiy 
where  the  land  lies.**  And  be  adds,  "  Hero  it  was  proved 
that  no  cmrom  of  the  country  autborned  the  manner  ia 
which  fbe  defendant  had  treated  this  estaite,  and  that  was 
sufitient  t&  make  out  the  allegation  that  he  httd  mani^^ 
it  contrary  to  good  husbandry  and  the  casiora  of  the 
country."  If  tfam  bad  beea  an  allegation  of  a  custom  m 
the  strict  legal  sense  of  the  word,  then  it  is  admitted  that 
\t  wouM  have  been  material,  and  must  have  been  proved. 
But  it  id  submitted  that  the  decision  above  cited  shews 
dmt  it  was  not  necess&ry  to  prove  the  afverment  of  the 
custom,  and  therefoi^  the  ksue  taken  upon  ic  was  ianM- 
terial.  Hera  the  jury  foand  that  there  was  no  sueh  cus^ 
«om  as  alleged,  btit  that  the  defendant  had  treated  the 
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lands  contrary  to  good  husbandry^  which  it  is  submitted  ^'^\^^^' 
entitled  the  plaintiff  to  a  verdict.  It  was  no  defence  to 
deny  the  custom^  as  that  was  ho  answer  to  the  breaches 
assigned.  The  substantial  breach  assigned  is  the  not 
managing  the  farm  according  to  good  husbandry.  [Parke, 
B. — ^The  defendant  says  in  substance,  I  do  not  deny  the 
breaches^  if  that  is  the  custom  of  the  country  which  the 
plaintiff  alleges.]  It  is  submitted,  that  that  is  not  sufficient. 
Having  admitted  the  promise,  the  defendant  could  only 
say,  that  h^  had  performed  it.  It  is  no  answer  to  say  that 
the  plaintiff  has  not  stated  the  custom  correctly,  as  that 
was  hot  material.  This,  therefore,  is  an  immaterial  issue ; 
and  it  is  not  sufficient  for  the  defendant  to  say  that  this 
was  not  the  custom.  That  could  not  be  made  material, 
unless  the  defendant  in  his  plea  had  alleged  what  the 
custom  was,  and  an  express  issue  had  been  taken  upon  it.^ 
A  repleader  is  only  awarded  where  the  matter  would  have 
been  a  good  defeilce  if  well  pleaded  i  but  if  it  would  not 
be  a  good  defence  when  well  pleaded,  then  as  the  award- 
ing of  the  repleader  would  not  mend  the  case,  the  Court 
will  then  give  judgment  for  the  plaintiff  non  obstanie  vere* 
dicio  (a).  Rex  v.  Philips  (6).  All  the  defendant's  wit- 
nesses admitted  on  cross-examination^  that  the  defendant 
had  not  managed  the  lands  according  to  the  course  of 
good  hiisbandry  id  the  Country.  [Lord  Abinger,  C.  B. 
— ^We  wish  to  look  at  the  evidence  before  we  come  to  a 
conclusion  in  this  case.  Suppose,  on  reading  tlie  notes, 
it  should  be  found  that  a  custom  was  proved  different  from 
that  stated  in  the  declaration,  and  that  the  defendant 
had  followed  the  one  not  stated,  the  question  would  be 
whether  that  would  form  a  good  defence  on  the  merits* 
But  if  it  should  appear  that  a  custom  different  from 

(a)  Bacon  8  Abr.  Tit.  Repleader,  Vol.  5,  453. 

(6)  1  Burr.  292. 

VOL.  I.  HUH  C.  M.  H. 
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^<^*- »/ ^'««»  the  one  stated  prevailed,  and  that  the  defendant  had  fol- 
V      y  '  /    lowed  neither  the  one  nor  the  other,  then  the  question 
Angerstein    would  be  whether  the  plaintiff  would  not  be  entitled  to  a 
Handson.     verdict  on  the  merits.] 

Gotdburn,  Serjt.,  and  fFhiiehurat,  catbird,  were  stopped 
by  the  Court. 

Cur.  adv.  vuli. 

The  judgment  of  the  Court  was  afterwards  delivered 
by 

Parke,  B. — This  was  an  action  brought  by  the  plaintiff, 
the  landlord,  against  the  defendant,  the  farmer,  for  culti- 
vating a  farm  (which  the  defendant  held  of  the  plaintiff^ 
contrary  to  good  husbandry  and  the  custom  of  the  country; 
and  the  declaration  contained  an  allegation  that  the  de- 
fendant undertook  to  cultivate  and  manage  the  farm  and 
lands  according  to  the  course  of  good  husbandry  and  the 
custom  of  the  country  where  the  farm  and  lands  were 
situate;  that  is,  in  substance,  that  he  undertook  to  manage 
the  farm  according  to  the  prevailing  course  of  good  bus* 
bandry  in  the  neighbourhood.  The  declaration  then  went 
on  to  aver  that  according  to  the  course  of  good  has* 
bandry  and  the  custom  of  the  country  the  defendant  ought 
to  have  had  about  one-half  only  of  the  arable  lands  in 
corn,  one-fourth  part  in  seeds,  and  the  remaining  fourth 
part  in  turnips  or  fallow.  That  was  the  averment  of  the 
custom.  The  declaration  then  averred  a  breach  of  the 
custom,  that  the  defendant  had  more  than  one-half  of  the 
arable  lands  in  corn,  and  had  not  one-fourth  in  seeds,  and 
had  a  less  quantity  than  one-fourth  in  fallow  or  turnips. 
To  this  declaration  the  defendant  pleaded,  that,  by  the 
course  of  good  husbandry  and  the  custom  of  the  country, 
it  was  not  the  duty  of  the  defendant  to  have  had  about 
one-half  only  of  the  arable  land  in  corn,  and  one-fourth 
part  thereof  in  seeds,  and  the  remaming  fourth   part 
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thereof  in  turnips  or  fallow :  that  is,  traversing  the  custom  £*^  of  PUa», 
in  the  same  terms  as  it  is  alleged  in  the  declaration.     On  ^  '   ^ 

the  trial,  it  appeared  that  no  such  custom  existed,  but  that  Anobrstbin 
there  was  a  different  custom.  The  learned  Judge  was  of  Handson. 
opinion  that  the  issue  ought  to  be  found  for  the  defendant, 
and  we  agree  with  him  in  that  opinion.  The  plaintiff,  by  the 
form  of  his  declaration,  has  made  the  precise  custom  ma- 
terial. He  might  have  declared  so  as  not  to  have  tied 
himself  up  to  this  precise  custom.  He  might  have  de- 
clared generally  that  the  defendant  undertook  to  manage 
the  farm  according  to  good  husbandry  and  the  custom  of 
the  country,  and  then  alleged  as  a  breach  that  he  had  not 
80  managed  and  cultivated,  in  this,  that  he  had  more  land 
in  corn,  &c.  than  he  ought  to  have  had.  The  custom 
then  would  have  been  left  more  at  large.  By  pleading  as 
be  has  done,  he  has  tied  himself  up  to  the  precise  custom 
as  alleged  in  the  declaration,  and  having  failed  to  prove  it, 
we  think  he  was  not  entitled  to  recover. 

Clarke  applied  for  leave  to  amend,  on  payment  of  the 
costs  of  the  first  trial  and  of  the  amendment. 

Per  Curiam. — ^We  think  that  the  proper  course  will  be, 
not  that  a  nonsuit  should  be  entered,  but  that  there  should 
be  a 

Rule  absolute  for  a  new  trial  on  payment  of 
costs,  the  plaintiff  having  leave  to  amend 
on  payment  of  costs. 


H  H  H  !2 
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In  an  action  of 
auutnpnt  on  a 
bill  of  eichange 
by  indorsee 
against  indoner, 
the  defendant 
pleaded  that  he 
indorsed  the 
bill  to  the  plain- 
tiff, without 
haTing  or  re- 
ceiving any  va- 
lue  or  coniider- 
ation  whatso- 
ever for  or  in 
respect  of  his 
said  indorse- 
ment, and  that 
he,  the  defen- 
dant, had  not 
at  any  time  had 
or  received  any 
value  or  consi- 
deration what- 
soever for  or  in 
respect  of  such 
indorsement 
Issue  being 
taken  on  this 
plea,  a  verdict 
was  found  for 
the  defendant 
On  a  motion  fi>r 
judgment  for 
the  plaintiff. 


redieto  :-^Heldf 
that  the  plea 
was  sufficient, 
after  verdict, 
but  that  it 
would  have 
been  bad  on 
demurrer. 


E  ASTON  V.  PrATCHETT. 

A.SSUMPS1T  on  a  bill  of  exchange  for  100/.  drawn  by 
the  defendant  in  bts  own  favour  upon  one  Peter  Maddocks, 
and  indorsed  by  the  defendant  to  the  plaintiff.  The  se- 
cond count  was  upon  an  account  stated.  Pleas — to  the 
^ii  count,  that  the  defendant  indorsed  the  said  bill  to  the 
plaintiff  without  having  or  receiving  any  value  or  consi- 
deration whatsoever  for  or  in  respect  of  the  said  indorse- 
ment thereof^  and  that  the  defendant  has  not  at  any  time 
bad  or  received  any  value  or  consideration  whatsoever 
for  or  in  respect  of  such  indorsement;  secondly,  to  the 
first  county  payment  by  the  defendant;  thirdly,  to  the 
first  count,  payment  of  50/.  by  P.  Maddocks,  and  of  the 
residue  by  the  defendant,  and  non  assumpsit  to  the  ac- 
count stated.  Replication  to  the  first  plea,  that  the  de- 
fendant, at  the  time  of  the  said  indorsing  of  the  said  bill, 
had  and  received  from  the  plaintiff  a  good  and  sulBcient 
consideration  for  and  in  respect  of  the  said  indorsement, 
concluding  to  the  country.  To  the  second  plea  the  plain- 
tiff replied  by  denying  the  payment ;  and  to  the  third 
plea  the  plaintiff  replied  by  denying  the  payment  of  the 
residue  of  the  bill  by  the  defendant. 

At  the  trial  before  Gumey,  B.,  at  the  last  Summer  As- 
sizes for  the  county  of  Lancaster,  the  jury  found  a  verdict 
for  the  defendant  on  the  first  and  last  issues,  and  for  the 
plaintiff  on  the  second  and  third,  without  assigning  any 
damages. 


Alexander  moved  in  Michaelmas  Term  for  a  new  trial, 
on  the  ground  of  the  reception  of  improper  evidence*  and 
for  judgment  on  the  first  count  non  obstante  the  verdict 
on  the  first  plea.    The  Courts  after  taking  time  to  con- 
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sider^  refused  the  rule  on  the  first  point,  it  appearing  that  £xcA.  of  pum^ 

t|ie  evidence,  whether  rightly  or  wrongly  received,  did  '   ^ 

not  affect  the  issues  raised  on  the  record;    but    they  Easton 

granted  a  rule  for  entering  judgment  non  obstante  veredic*  pratchbtt. 
to  for  the  plaintiff. 

Crompton  shewed  cause. — First,  the  plea  would  have 
been  good  on  demurrer;  secondly ,  if  not,  it  is  cured  by 
the  verdict;  thirdly ,  if  bad  after  verdict^  the  course 
would  be  to  award  a  repleader;  and,  fourthly,  no  judg- 
ment non  obstante  can  be  given,  as  the  jury  who  tried 
the  issues  have  not  assessed  any  damages.  First,  it  is 
submitted,  that  the  plea  would  be  good,  either  on  special, 
or,  at  all  events,  on  general  demurrer.  It  will  be  con- 
tended that  the  fact  of  there  being  a  consideration  is  not 
suflSciently  negatived  by  the  averment  of  the  indorsement 
being  without  the  defendant's  having  or  receiving  any  value 
or  consideration;  but  that  expression  is  equivalent  to  the 
allegation  that  the  indorsement  was  without  value  or  con<> 
sideration.  If  the  words  '*  receiving  value"  were  not  suf- 
ficient, the  words  without  '*  having  consideration"  are 
clearly  equivalent  to  saying  that  there  was  no  consider- 
ation. It  will  be  said  that  the  consideration  might 
be  the  debt  of  a  third  person ;  but  if  there  were  that 
consideration,  the  plea  which  says  that  the  defendant 
indorsed  without  having  any  value  or  consideration, 
would  not  be  true.  If  he  had  the  consideration  of  the 
debt  of  a  third  person,  he  did  not  indorse  the  bill  with- 
out having  any  consideration.  The  fallacy  lies  in  sup- 
posing that  consideration  means  the  subject  matter  of  the 
consideration,  and  that  the  word  ''  having*'  means  having 
actually  and  tangibly  something  corporeal.  These  wordSf 
however,  do  not  import  that  the  defendant  had  hold  of 
any  actual  corporeal  property;  they  do  not  mean  that  h« 
had  the  money  in  his  pocket.     It  is  correctly  said,  that 
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In  an  action  of 
oituwipHt  on  a 
bill  of  eichange 
by  indorsee 
againstindoraer, 
the  defendant 
pleaded  that  he 
indorsed  the 
bill  to  the  plain- 
tiff, without 
haTing  or  re- 
ceiving any  va- 
lue  or  oontider- 
ation  whatso- 
ever for  or  in 
respect  of  his 
said  indorse- 
ment, and  that 
he,  the  defen- 
dant, had  not 
at  any  time  had 
or  received  any 
value  or  consi- 
deration what- 
soever for  or  in 
respect  of  such 
indorsement 
Issue  being 
taken  on  this 
plea,  a  verdict 
was  found  for 
the  defendant. 
On  a  motion  for 
judgment  for 
the  plaintUi^ 


that  the  plea 
was  sufficient, 
after  verdict, 
but  that  it 
would  have 
been  bad  on 
demurrer. 


E ASTON  V.  PraTCHETT. 

Assumpsit  on  a  bm  of  exchange  for  100/.  drawn  by 
the  defendant  in  bis  own  favour  upon  one  Peter  Maddocks, 
and  indorsed  by  the  defendant  to  the  plaintiff.  The  se- 
cond count  was  upon  an  account  stated.  Pleas — to  the 
^$i  counti  that  the  defendant  indorsed  the  said  bill  to  the 
plaintiff  without  having  or  receiving  any  value  or  consi- 
deration whatsoever  for  or  in  respect  of  the  said  indorse- 
ment thereof,  and  that  the  defendant  has  not  at  any  time 
bad  or  received  any  value  or  consideration  whatsoever 
for  or  in  respect  of  such  indorsement;  secondly ^  to  the 
first  county  payment  by  the  defendant;  thirdly^  to  the 
first  count,  payment  of  50/.  by  P.  Maddocks,  and  of  the 
residue  by  the  defendant,  and  non  assumpsit  to  the  ac- 
count stated.  Replication  to  the  first  plea,  that  the  de- 
fendant, at  the  time  of  the  said  indorsing  of  the  said  bill, 
had  and  received  from  the  plaintiff  a  good  and  suiBdent 
consideration  for  and  in  respect  of  the  said  indorsement, 
concluding  to  the  country.  To  the  second  plea  the  plain- 
tiff replied  by  denying  the  payment ;  and  to  the  third 
plea  the  plaintiff  replied  by  denying  the  payment  of  the 
residue  of  the  bill  by  the  defendant. 

At  the  trial  before  Gumey,  B.,  at  the  last  Summer  As- 
sizes for  the  county  of  Lancaster^  the  jury  found  a  verdict 
for  the  defendant  on  the  first  and  last  issues,  and  for  the 
plaintiff  on  the  second  and  third,  without  assigning  any 
damages. 


Alexander  moved  in  Michaelmas  Term  for  a  new  trial, 
on  the  ground  of  the  reception  of  improper  evidence,  and 
for  judgment  on  the  first  count  non  obstante  the  verdict 
on  the  first  plea.     The  Court,  after  taking  time  to  con- 
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sider,  refused  the  rule  on  the  first  pointy  it  appearing  that  £xcA.  of  PUtUf 
i\ie  evidence^  whether  rightly  or  wrongly  received,  ^\A 
not  affect  the  issues  raised  on  the  record;    but    they 
granted  a  rule  for  entering  judgment  non  obstante  veredic* 
to  for  the  plaintiff*. 

Crompton  she.wed  cause. — First,  the  plea  would  have 
been  good  on  demurrer;  secondly,  if  not^  it  is  cured  by 
the  verdict;  thirdly,  if  bad  after  verdi/ct^  the  course 
would  be  to  award  a  repleader;  and,  fourthly,  no  judg- 
ment non  obstante  can  be  given,  as  the  jury  who  tried 
the  issues  have  not  assessed  any  damages.  First,  it  is 
submitted,  that  the  plea  would  be  good,  either  on  special, 
or,  at  all  events,  on  general  demurrer.  It  will  be  con- 
tended that  the  fact  of  there  being  a  consideration  is  not 
sufficiently  negatived  by  the  averment  of  the  indorsement 
being  without  the  defendant's  having  or  receiving  any  value 
or  consideration;  but  that  expression  is  equivalent  to  the 
allegation  that  the  indorsement  was  without  value  or  con- 
sideration. If  the  words  ''  receiving  value*'  were  not  suf- 
ficient, the  words  without  '^  having  consideration"  are 
clearly  equivalent  to  saying  that  there  was  no  consider- 
ation. It  will  be  said  that  the  consideration  might 
be  the  debt  of  a  third  person ;  but  if  there  were  that 
consideration,  the  plea  which  says  that  the  defendant 
indorsed  without  having  any  value  or  consideration^ 
would  not  be  true.  If  he  had  the  consideration  of  the 
debt  of  a  thirfd  person,  he  did  not  indorse  the  bill  with- 
out having  any  consideration.  The  fallacy  lies  in  sup- 
posing that  consideration  means  the  subject  matter  of  the 
consideration,  and  that  the  word  ''  having"  means  having 
actually  and  tangibly  something  corporeal.  These  word^t 
however,  do  not  import  that  the  defendant  had  hold  of 
any  actual  corporeal  property;  they  do  not  mean  that  h« 
had  the  money  in  his  pocket.     It  is  correctly  said,  that 
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Ejteh.  of  Pieatt  there  is  the  consideration  of  natural  love  and  aflection. 
1835. 

^     The  word  "  consideration  "  is  rather  used  like  the  words 

Easton  inducement  or  excuse,  and  it  would  not  be  improper  to 
Pratchktt.  say  that  a  man  had  an  excuse  for  not  performing  an 
act,  or  had  an  inducement  for  the  performance  of  an 
act.  So  it  might  be  said  correctly,  that  he  had  not 
the  consideration  of  the  debt  of  a  third  person.  Be- 
sides, a  man  who  indorses  a  bill  for  the  debt  of  a  third 
person,  has  the  consideration  of  the  forbearance  to 
sue,  or,  at  all  events,  of  the  suspension  of  the  right 
of  suing.  The  Judge  at  the  trial  was  bound  to  re- 
ceive evidence  of  the  fact,  that  there  was  the  considera- 
tion of  the  debt  of  a  third  person*  and  in  point  of  fact, 
such  evidence  was  received  in  this  very  case.  [Parkct  B. 
— The  plea  is  not  inconsistent  with  the  fact,  that  the  bill 
was  indorsed  over  by  the  defendant  to  the  plaintiff  as  a 
gift.  It  would  be  insufficient  on  that  ground,  if  the  csases 
are  correct,  which  tend  to  shew  that  an  action  will  lie  on 
such  indorsement.  The  latest  decision  (a)  is  against  such 
an  action  lying  against  the  giver  by  the  person  to  whom 
such  indorsement  is  made ;  but  the  authorities  are  con- 
tradictory, and  the  law  is,  perhaps,  not  to  be  considered 
as  settled  on  that  point.  It  was  certainly,  however,  not 
intended  by  the  new  rules  that  any  such  general  plea  of 
want  of  consideration  should  be  allowed.  It  is  directed, 
that  the  defendant  shall  plead  that  the  bill  was  drawn, 
&C.  by  way  of  accommodation,  &c.  The  only  question  is, 
whether  the  plea  is  good  after  verdict]  In  the  case 
referred  to,  the  decision  of  the  Court  was,  that  a 
gift  was  not  a  sufficient  consideration  by  means  of  which 
an  action  would  lie  against  the  giver  on  such  an  instru- 
ment, and  the  cause  was  sent  down  for  further  inquiry  on 
the  other  point  in  the  case.  The  Court,  however,  in  that 
case  only  considered  the  question  as  to  whether  the  grati* 

(a)  HoUiday  v.  Atkinson,  5  B.  &  C.  501 ;  8  D.  &  R.  163. 


HILARY  TERM,  5  WILL.  IV*  801 

tude  or  the  affection  was  a  suffident  consideration;  they  ^^\^^^* 
treated  it  as  a  question  whether  a  consideration  existed ; 
and,  even  if  it  were  a  sufficient  consideration,  the  fact 
of  such  consideration  existing  is  sufficiently  negatived 
by  the  plea.  The  argument  that  the  plea  is  insuffi- 
cient, on  the  ground  of  not  excluding  the  existence  of  a 
gift,  is  not  tenable,  for  it  implies  that  a  simple  contract 
may  exist  which  can  be  binding  without  a  consideration. 
It  is  perfectly  clear,  that,  by  the  law  of  England,  no  sim- 
plecontract  without  a  consideration  can  be  binding,  so  as 
to  give  a  right  of  action.  It  is  true,  that  bills  of  exchange 
differ  from  other  simple  contracts  in  this  respect,  that,  in 
the  case  of  bills  of  exchange,  the  consideration  is  implied, 
and  need  not  be  stated  in  the  declaration.  It  must,  how- 
ever, exist  in  point  of  fact.  It  is  true  also,  that  a  consi- 
deration will  be  sufficient  in  the  case  of  a  bill  of  exchange, 
which  is  not  sufficient  in  the  case  of  simple  contracts;  but 
in  every  case  some  consideration  must  exist,  and  if  it  ap- 
pears on  the  record  that  no  consideration  exists  for  a  sim- 
ple contract,  the  defendant  must  have  judgment.  In  an 
action  where  the  consideration  is  expressly  averred,  it  is 
allowable  to  traverse  it;  and)  perhaps,  this  plea  may  be 
good  as  an  informal  traverse  of  the  implied  allegation 
pf  consideration.  It  is  submitted  that  the  new  rules 
only  intended  to  prevent  the  consideration  being  put  in 
issue  by  the  plea  of  non  assumpsit^  and  that  the  right  to 
deny  the  consideration  remains  as  before,  though  such 
fact  must  now  be  traversed  specially.  Where  the  special 
matter  is  inconsistent  with  a  material  fact  alleged  or  neces- 
sarily implied  in  the  declaration,  there  might  be  a  difficulty 
as  to  pleading  such  special  matter  without  traversing  the 
inconsistent  matter.  [Parke,  B. — It  was  intended  by  the 
new  rules  to  compel  the  defendant  in  such  case  to  plead 
the  special  matter  affirmatively.  Here  you  ought  to  have 
pleaded  that  the  bill  was  drawn  by  the  defendant  upon  the 
third  person,  and  indorsed  over  by  the  defendant  to  the 
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^^\^R^^'  plaindffy  in  order  to  give  him  the  property  in  the  bill  and 
the  right  of  action  against  the  third  person,  but  that  it  was 
intended  that  the  defendant  should  not  be  liable  on  the 
bill  to  the  plaintiff.    The  question  b,  whether  the  plea  is 
good  in  this  stage  of  the  proceedings.]     SeeontBy,  the 
plea  is  good  after  verdict.  If  informal  under  the  new  ruks, 
the  plea  would  only  be  bad  on  demurrer.    If  it  appear 
that  there  were  no  cansideratioUi  the  plea  is  good  in  sub- 
stance.   Any  defect  as  to  the  mode  of  excluding  th^  fact 
of  consideration,  is  at  most  only  an  ambiguity,  and  ao 
ambiguous  expression  is  cured  by  verdict,  or  by  pleading 
over,  and  must  be  in  such  case  taken  in  the  sensewhich 
will  support  the  verdict  or  prior  pleading.  Lord  Hmntimg'- 
tower  V.  Gardiner  (a),  Hobson  v.  Middleion{b).     After 
verdicty  the  Court  is  bound  to  make  any  reasonable  in- 
tendment to  sustain  the  verdict,  as  the  mistake  is  merdy 
in  setting  out  the  defence  defectively.   Weston  v.  illiwofi(c), 
Cobb  V.  Bryan  {d),  Bac.  Ab.  Pleading,  M.  S.  The  aUtute 
of  Hen.  8,  c.  20,  which  is  very  large  in  its   operntiOD, 
would  also  cure  the  defect  in  this  plea,  as  it  is  at  most 
but  a  mispleading.     Thirdly  ^  this  is  rather  a  case  for  a 
repleader,  which  is  not  prayed  for,  than  a  case  in  which 
the  Court  would  give  judgment    nom   obstante,   which 
18  never  granted  but  in  a  very  clear  case,  and  never 
against  the  merits  («)•    Fourthly,  as  no  damages  have 
been  assessed  by  the  jury  who  tried  the  issue,  judg- 
ment non  obstante  would  be  erroneous.    That  was  ex- 
pressly decided  in  Clement  v.  Lewis  {/).    The  defiuid- 
ant  has  a  right  to  have  the  damages  assessed  by  the  jury 
who  try  the  issue,  and  the  defect  cannot  be  cured  by  a 
writ  of  inquiry.     [Parke,  B. — ^It  is  said  that  there  may  be 


(a)  1  B.  &  G.  297.  {d)  3  Bos.  &  Poll.  348. 

(6)  6  B.  &  C.  303;  9  Dowl.  &  {e)  Tidd'a  Prac  952;  2  Saim- 

Ryl.  249.  ders,  319. 

(c)  3  Burr.  1726.  (/)  3  B.  &  B.  297- 
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a  writ  of  inquiry,  where  there  is  only  one  issue.]  The  i^xeA.  of  PUos, 
reason  given  for  the  rule  is,  that  on  an  inquiry  of  da- 
mages no  attaint  lay,  and  therefore  the  rule  was  confined 
to  cases  where  an  attaint  lay.  Thus  in  debt,  where  the 
damages  were  incidental  and  no  attaint  lay  in  respect  of 
them,  the  omission  might  be  supplied  by  writ  of  inquiry; 
but  where  the  damages  are  the  gist  of  the  action,  it 
cannot. 

Alexander  and  Cowling,  contrh, — ^The  plea  in  question 
is  no  answer  to  the  first  count  of  the  declaration,  and  the 
plaintiff  therefore  is  entitled  to  judgment,  notwithstanding 
the  verdict  on  that  plea.  The  words  having  and  receiving 
value  and  consideration  must  mean  some  pecuniary,  cor- 
poreal, or  tangible  consideration,  such  as  money  or  goods; 
and,  if  so,  many  cases  in  which  the  plaintiff  would  be  en- 
titled to  recover  on  the  bill  are  not  excluded.  Thus,  the 
plea  does  not  exclude  an  indorsement  by  way  of  gift,  which 
the  current  of  authorities  (a)  shew  to  be  sufficient  to  give  a 
right  of  action  on  such  negotiable  instrument.  A  con- 
tract in  writing  may,  in  such  case,  be  sufficient  without 
there  being  any  consideration ;  Pillans  v.  Van  J/ierop  (b) ; 
and  though  that  case  was  doubted  in  Rann  v.  Hughes  (c), 
it  was  supported  in  Johnson  v.  CoUings  ((/)  and  Clarke  v. 
Cock  {e).  The  case  of  a  bill  accepted  for  the  acconpnoda- 
tion  of  the  drawer  without  consideration,  and  indorsed 
over  to  the  plaintiff  after  it  became  due,  is  not  excluded  by 
this  plea ;  and  it  was  held  in  Charles  v.  Marsden  (/)  that 
the  plaintiff  might  recover  under  such  circumstances. 
[Parke,  B. — The  plea  there  might  have  been  an  answer  if 
it  had  siiewn  that  the  plaintiff  had  given  no  consideration 


(a)  TaU  V.  Hihhert,  2  Ves.  jun.  (c)  7  T.  R.  350,  note. 

Ill;  and  Stton  v.  Seton,  2  Bro.  (d)  I  East,  98. 

Cha.Ca.610.  (04  East,  5?. 

(6)  3  Burr.  1663.  (/ )  1  Taunton,  224. 
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^'^^ifWR*'*"*'  for  the  bill,  but  that  could  not  be  inferred  from  the  mere 
fact  of  its  being  indorsed  over  after  it  became  due.]  The 
plea  would  be  bad  even  if  the  words  "  had  and  received'* 
had  been  omitted.  It  must  be  assumed  that  the  accept* 
ance  was  for  value,  and,  if  so,  there  is  no  necessity  for  any 
actual  consideration  moving  between  the  indorser  and  the 
plaintiff;  the  remedy  over,  which  the  indorser  has  against 
the  acceptor,  is  itself  a  sufficient  consideration  for  the  de- 
fendant's promise  to  pay  the  plaintiff.  There  is  a  sufficient 
consideration,  unless  the  Court  think  that  if  the  defendant 
had  handed  to  the  plaintiff  the  amount  of  the  bill^  and  re- 
tained the  bill  itself,  he  could  afterwards  have  recovered 
that  money  back  from  the  plaintiff  on  the  insolvency  of  the 
acceptor.  It  is  only  under  such  circumstances  that  want 
of  consideration  could  be  a  defence — per  Parke,  J.»  in 
Stephens  v.  Wilkinson  (a) ;  and  it  is  clear  on  these  plead- 
ings that  the  defendant  could  not  have  recovered  it  back. 
It  is  clear  also,  from  the  judgments  of  i?ayj?y  and  VoMtgian, 
Barons,  in  Soteerby  v.  Butcher  {b),  that  there  need  not  be 
any  consideration  between  the  indorser  and  indorsee  under 
the  circumstances  in  the  pleadings.  The  cases  in  which  it 
has  been  held  that  it  is  a  good  defence  that  there  was  no 
ponsideration,  as  where  the  bill  was  a  mere  gift,  are  where 
the  defendants  have  been  the  acceptors  of  bills,  and  where 
consequently  they  had  no  remedy  over;  and  there  is  no 
case  extending  the  same  doctrine  to  indorsers.  Again,  the 
words  "  had  and  received"  vitiate  the  plea  by  confining  it 
to  cases  where  some  tangible  consideration  has  been  re- 
ceived, or  at  all  events  where  some  consideration  has  been 
received  by  the  defendant,  and  therefore  it  is  consistent 
with  the  plea  that  a  consideration  may  have  been  received 
by  the  acceptor  at  the  defendant's  request.  If  goods 
be  sold  on  a  guarantie,  there  is  a  sufficient  consideration  to 

(a)  2  B.  &  Ad.  326.  (b)  2  C.  &  M.  368. 
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render  both  the  ▼€udee  and  the  surety  liable ;  but  the  Bxeh.  of  PUat, 
vendee  is  the  only  person  who  "  has  and  receives"  the  con-  ^  \^.  ^ 
fiideration,  and  against  whom  an  action  of  debt  will  lie.  Easton 
JsMumpsii  must  be  brought  against  the  person  guaranteeing,  pratchett. 
So>  a  forbearance  to  sue  the  defendant  might  possibly  be 
received  in  evidence  under  this  issue,  but  the  plea  is  con- 
sistent with  a  forbearance  to  sue  anotl^er  at  the  defendant's 
request.  These  words  make  the  plea  amount  only  to  an 
averment  that  there  was  not  such  a  consideration  as  would 
support  an  action  of  debt  (a)»  Such  a  plea  is  justified  by 
no  analogy  to  precedents;  a  similar  case  could  only  for- 
merly arise  on  a  replication  to  a  plea  of  usury  to  an  action 
on  a  bond,  or  the  like,  and  yet  the  phrase  always  was 
merely  that  the  bond,  &c.  was  given  for  "good  and  valua- 
ble consideration/'  omitting  the  words  ^'  had  or  received.'' 
That  was  the  form  of  the  allegation  in  Smith  v.  Dovers(b) 
and  Hedges  v.  Sandon  (e).  It  is  not  necessary  that  the 
consideration  should  be  "  had  or  received**  by  the  defend- 
ant, but  only  that  it  must  move  from  the  plaintiflT  at  the 
defendant's  request.  If  then  the  plea  be  bad  in  substance, 
it  is  not  cured  by  verdict;  for  the  verdict  only  shews  that 
there  was  no  actual  consideration  between  the  indorser 
and  indorsee,  which  was  inunaterial,  and  therefore  leaves 
the  case  in  the  same  situation  as  if  the  point  arose  on  gene- 
ral demurrer.  The  plaintiflT  also,  if  the  plea  be  bad^  hav- 
ing gained  on  one  issue  has  a  right  to  the  fruits  of  his  ver- 
dict, and  to  judgment  non  obstante  veredicto  thereon;  the 
Court  will  not  award  a  repleader  since  4  Ann.  c.  16,  which 
allowed  several  pleas,  where  a  plaintiflT  gains  on  one  of 
them,  unless  under  special  circumstances,  Goodburne  v. 
Boumtan  {d).  If  a  venire  de  novo  be  awarded,  it  can  only  be 
to  assess  damages;  Clement  v.  Lewis  {e) ;  that  case,  how- 

(a)  See  Anon.  Hard.  485.  (d)  9  Bing.  532 ;  3  M.  &  Scott, 

(6)  2  Doug.  428.  69,  S.  C. 

(c)  2  T.  R.  439.  (r)  3  B.  &  B.  297  ;  7  Moo.  200. 
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Exck,  rf  Pleas,  ever,  was  decided  on  the  authority  of  Ckeyneys  case  (a), 
and  went  solely  on  the  ground  that  an  attaint  woold  lie 
against  the  jury  for  not  assessing  damages;  and,  therefore, 
since  attaint  is  abolished  by  6  Geo»  4*,  c  50,  s.  60,  proba- 
bly a  writ  of  inquiry  would  now  be  awarded. 

Cur.  adv.  vuU. 

The  judgment  of  the  Court  was  now  delivered  by: — 
Lord  AaiNoeR,  C.  B. — ^Tbis  case  came  before  us  on  a 
motion  for  judgment  non  obstante  veredicto.  It  was  ao 
action  upon  a  bill  of  exchange  by  the  indorsee  against  the 
indorser,  and  the  defendant  says  in  his  plea  that  he  in- 
dorsed the  bill  without  having  or  receiving  any  valae  or 
consideration  whatsoever  for  or  in  respect  of  hia  said  in- 
dorsement, and  that  he  has  not  at  any  time  had  any  value 
or  consideration  whatsoever  in  respect  of  such  indorsement. 
The  plaintiff  replies  that  the  defendant,  at  the  time  of  the 
indorsement,  had  and  received  a  good  and  sufficient  con- 
sideration for  and  in  respect  of  the  said  in4orsement;  and 
upon  this  issue  the  jury  have  found  for  the  defendant, 
thereby  finding  that  the  bill  was  indorsed  by  the  defendant 
without  his  having  or  receiving  any  value  or  considemtioD. 
A  motion  has  been  made  to  enter  up  judgment  for  the  plain- 
tiff, on  the  ground  that  this  plea  is  insufficient.  The  ques- 
tion has  been  argued  before  us,  and  we  have  considered  the 
subject.  We  are  disposed  to  think,  that  the  plea  would  have 
been  bad  on  special  demurrer.  It  would  have  been  bad  be> 
fore  the  late  regulations  as  to  pleadings,  as  amounting  to 
the  general  issue.  The  new  regulations  do  not  justify  the 
form  of  the  plea.  It  was  intended  to  make  it  incumbent 
upon  a  defendant,  to  set  forth  the  circumstances  under 
which  the  bill  is  sought  to  be  impeached.  The  plea  of 
the  general  issue  is  forbidden  by  the  new  rules  to  be 

(a)  10  Co.  R.  119  a. 
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pleaded  in  an  action  on  a  bill  of  exchange.  And  the  plea  EMh.rfPteat, 
of  the  special  matter,  which  according  to  the  new  rules  is 
now  to  be  pleaded,  is  not  to  be  confined  to  the  effecting 
the  same  purpose  as  a  mere  notice  to  prove  the  consider- 
ation. It  was  intended  that  the  plaintiff  should  be  ap- 
prised by  the  plea  of  the  grounds  upon  which  the  defen- 
dant objects  to  the  right  of  recovering  upon  the  bill;  as, 
for  example,  that  it  was  given  for  the  accommodation  of 
the  plaintiff,  the  onus  of  proving  which  lies  on  the  defen- 
dant; or  that  it  was  given  upon  a  consideration  which  af- 
terwards failed,  which  in  like  manner  the  defendant  must 
prove;  or  that  it  was  given  on  a  gambling  transaction;  and 
various  similar  cases  may  be  readily  suggested.  The 
intention  then  of  these  new  regulations  being  to  give 
the  plaintiff  due  notice  of  the  real  defence  which  is  to 
be  set  up,  would  manifestly  fail  if  such  a  general  plea  as 
the  one  in  question  could  be  sustained ;  because  the  plain- 
tiff would  be  left  in  the  same  state  of  uncertainty  in 
which  he  formerly  was  before  these  rules  of  pleading  were 
introduced.  We  are  therefore  of  opinion,  that  this  would 
have  been  a  bad  plea  on  special  demurrer;  but  the  ques- 
tion now  is,  whether  after  verdict  it  is  to  be  considered  by 
us  as  a  bad  plea;  and  we  cannot  hold  that  it  is.  It  is  clear 
that  on  thb  issue  both  parties  were  at  liberty  to  go  into 
evidence  as  to  the  consideration  for  the  indorsement  of  the 
bill.  It  appears,  in  point  of  fact,  that  they  did  so;  for  evi- 
dence was  given  upon  it  on  both  sides,  and  the  jury  have 
found  for  the  defendant.  It  is  therefore  established  by 
the  verdict,  that  the  bill  was  indorsed  without  considera- 
tion; but  it  has  been  argued  that  this  plea  is  bad,  because 
in  its  language  it  does  not  necessarily  exclude  that  species 
of  consideration  which  does  not  lie  in  tangible  possession, 
but  is  something  of  a  different  nature,  such  as  the  forbear- 
ing to  sue,  or  a  guarantie  of  another  person's  debt,  which 
are  not  pecuniary  considerations  capable  of  possession; 
and  it  is  said,  that  such  considerations  cannot  properly 
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Ejeeh.^Pieat,  be  said  to  be  had  or  received  by  the  defendant.  We  are 
of  opinion,  howeveri  that  this  objection  cannot  be  sustained* 
Whatever  be  the  nature  of  the  consideration,  if  it  b  ac- 
tually obtained  y  the  party  may  both  in  legal  and  common 
language  be  said  to  have  bad  and  received  it.  If  a  man  is 
to  have  credit  and  it  is  given  to  him,  he  has  that  for  which 
he  stipulates.  So,  if  a  bill  is  given  for  forbearance,  the 
party  may  be  said  to  have  the  consideration,  because  he 
actually  possesses  the  benefit  of  that  forbearance*  This 
appears  to  us  to  be  a  sufficient  answer  to  this  objection. 
But  it  is  further  contended,  that  the  plea  is  bad,  because 
it  does  not  exclude  the  case  of  the  bill  having  been  deli- 
vered to  the  plaintiff  by  way  of  gift,  that  is>  that  an 
indorsement  may  be  without  consideration;  yet  if  it  be 
intended  to  be  a  gift,  it  will  be  binding.  Supposing  it 
to  be  true,  that  such  gift  is  binding,  in  one  sense  indeed  the 
indorsement  may  be  said  to  be  without  consideration,  as  it 
is  without  pecuniary  consideration;  but  if  it  can  be  the 
subject  of  an  action,  it  can  only  be  on  the  ground  of  there 
being  some  consideration,  as  of  favour  or  affection,  or  the 
desire  to  promote  the  interests  of  another.  Without  any 
violence  to  language,  the  terms  used  in  this  plea  may  so 
be  construed,  and  that  would  be  a  sufficient  answer 
to  this  objection;  but  I  own  that  I  go  further.  If  a  man 
give  money  as  a  gratuity,  it  cannot  be  recovered  back, 
because  the  act  is  complete;  yet  a  man  who  promises  to 
give  money  cannot  be  sued  on  such  promise;  and  if  so,  I 
do  not  see  how  a  promise  in  writing  not  under  seal,  can 
iiave  any  binding  effect.  The  law  makes  no  difference 
between  such  a  promise  and  a  verbal  one.  There  is  the 
same  distinction  as  to  a  bill  of  exchange.  If  a  party  gives 
to  another  a  negotiable  instrument,  on  which  other  parties 
are  liable,  the  man  who  makes  the  gift  cannot  recover  the 
bill  back,  and  the  man  to  whom  the  bill  is  given  may  re- 
cover against  the  other  parties  on  the  bill;  but  it  is  a  very 
different  question,  whether  the  giver  binds  himself  by  the 
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indordement,  so  as  to  make  himself  liable  thereupon  to  £«cA.  of  pum, 
the  person  to  whom  he  gives  it.  There  is  no  decision  that 
he  doesy  and  there  is  a  strong  authority  the  other  way, 
and  the  prevailing  opinion  in  the  profession  is,  that  a  parol 
promise  of  a  gift^  whether  verbal  or  in  writing,  will  not  be 
binding.  It  appears  therefore  that  the  supposition  of  a 
gift,  which  has  been  made  for  the  purpose  of  this  argu- 
ment, would  not  support  the  action.  We  are  of  opinion 
however,  that  the  plea  must  be  taken  to  negative  the  exbt- 
ence  of  any  such  consideration,  even  supposing  that  it 
would  be  sufficient.  Upon  the  whole^  we  think  that  the 
plea  must  now  be  considered  as  alleging  that  no  consider* 
ation  existed,  and  that  after  verdict  it  cannot  be  disturbed* 

Rule  discharged. 


EXCHEQUER  CHAMBER. 


Jane  Cockranb,  Administratrix  of  James  Cockrane, 
deceased,  9.  Peter  Fisher. 
[/»  error  from  the  Court  of  Exchequer,'] 
X  HIS  was  an  action  of  assumpsit  upon  a  policy  of  assur-  a  policy  of  in 

1        I  •      ^^      T  1  i»  ^g\w      turance  con- 

ance  upon  the  ship  Cyclops,  to  recover  the  sum  of  50/.,  tained  a  war- 
ranty "not  to 
sail  for  Brithh 
North  America  after  the  15th  of  August."  The  vessel,  on  the  morning  of  the  15th  of  August,  was 
cleared  at  the  Custom-house  of  DubUn,  and  ready  for  sea.  She  was  then  lying  in  the  Custom-house 
Bock,  which  opens  into  the  river  L^ey,  which  forms  part  oiDublin  harbour.  She  was  afterwards, 
on  the  same  day,  hauled  out  of  dock  and  warped  down  the  river  Liffeysbout  half  a  mile,  towards  the 
month  of  the  harbour,  which  was  some  miles  distant,  for  the  purpose  of  proceeding  on  her  voyage 
to  Quebec,  in  North  America,  At  the  time  of  so  moving  the  vessel,  the  master  and  crew  knew  it 
to  be  impossible  to  get  to  sea  that  day.  The  next  day  she  was  warped  a  little  further  down  the 
river,  and  on  the  17th,  when  the  wind  changed,  she  got  to  sea.  The  Jury  having  found  that  the 
master  and  crew  ftilly  intended  to  sail  for  Quebec  on  the  15th  of  August,  if  it  had  been  possible, 
and  did  all  they  could,  and  used  every  means  and  exertion  so  to  do,  and  that  they  intended  by  so 
doing  to  put  themselves  in  a  better  situation  for  the  prosecution  of  the  voyage,  and  not  merely  and 
solely  to  fulfil  the  warranty: — Held,  that  the  vessel  was  in  the  prosecution  of  her  voyage  on  the 
15th  of  August,  and  that  the  warranty  not  to  sail  for  British  North  America  after  that  day,  had 
been  complied  with. 
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Exch.  Chamber,  being  the  ainouht  of  the  defendant's  subscription  to  the 
policy.  At  the  first  trial  before  Denman,  C.  J.»  at  the 
Lancaster  Summer  Assizes^  1833,  a  verdict  was  found  for 
the  plaintifi*,  subject  to  the  opinion  of  the  Court  of  Exche" 
quer  upon  the  following  case : — 

On  the  26th  of  February,  1831,  James  Cochrane,  the 
husband  of  the  plaintiff,  caused  an  insurance  to  be  made 
on  the  ship  Cyclops,  of  which  he  was  the  master,  and  a 
part-owner.  The  policy  of  assurance,  which  is  of  that  date, 
states  that  John  Dixon,  therein  described  as  agent,  as  well 
in  his  own  name,  as  for  and  in  the  name  and  names  of  all  and 
every  other  person  or  persons  to  whom  the  same  did,  might, 
or  should  appertain  in  part  or  in  all,  did  make  assur- 
ance, and  cause  himself  and  them  and  every  of  them  to 
be  insured,  lost  or  not  lost,  at  and  from  and  to  any  port 
or  ports,  place  or  places,  whatsoever  and  wheresoever,  in 
any  trade,  for  the  space  of  twelve  calendar  months,  com- 
mencing on  the  S7th  day  of  March,  1831,  and  ending  on 
the  26th  day  of  JIfarc/i,  1833,  both  days  inclusive,  in  port, 
and  at  sea,  at  all  times,  and  in  all  places,  and  in  all  services, 
upon  any  kind  of  goods  and  merchandize,  and  also  upon 
the  body,  tackle,  apparel,  ordnance,  munition,  artillery, 
boat,  and  other  furniture,  of  and  in  the  good  ship  or  vessel 
called  the  Cyclops,  whereof  was  master  for  that  present 
voyage  James  Cochrane,  or  whomsoever  else  should  go 
for  master  in  the  said  ship,  or  by  whatsoever  other  name 
or  names  the  said  ship  or  the  master  thereof  was  or  should 
be  named  or  called,  beginning  the  adventure  upon  the 
said  goods  or  merchandize  from  the  loading  thereof  aboard 
the  said  ship  at  as  above,  upon  the  said  ship,  &c.,  and  so 
should  continue  and  endure  during  her  abode  there  upon 
the  said  ship ;  and  further,  until  the  said  ship,  with  all 
her  ordnance,  tackle,  apparel,  &c.,  and  goods  and  mer- 
chandize whatsoever,  should  be  arrived  at  as  aforesaid, 
upon  the  said  ship,  &c.,  and  until  she  should  have  moored 
at  anchor  twenty-four  hours  in  good  safety,  &nd  upon  the 
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goods  Slid  merchandiaBe  until  the  same  should  be  there  ^c^  Chamber, 
discharged  and  safely  landed ;  and  it  should  be  lawful  for 
the  said  ship,  &c.,  in  that  Yoyage  to  proceed  and  sail  to^ 
and  touch  and  stay  at^  any  ports  or  places  whatsoeYer, 
without  prejudice  to  that  insurance;  the  said  ship,  &c., 
goods  and  merchandize^  &c.»  for  so  much  as  concerned 
the  assuredf  by  agreement  between  the  assured  and  assurer 
in  that  policy,  were  and  should  be  Yalned  at  300/.,  on 
ship  valued  at  1800A,  on  account  of  Captain  James  Cbeft- 
rwte^  &c.  &c  And,  by  a  memorandum  iu  the  margin  of 
the  said  policy,  tie  said  ship  was  warranted  not  to  sail  for 
British  North  America  after  the  \5th  day  of  August,  18SL 
The  Cyclops  bad  arrived  in  DubUn  Harbour,  from 
Quebec,  in  British  North  America,  about  the  I  st  of  August, 
18S1,  and  on  the  10th  of  August  was  chartered  on  a  voy- 
sge  back  to  Quebec.  The  vessel  was  at  that  time  lying  in 
the  CuBtom-house  Dock,  and  great  exertions  were  made 
by  the  master  and  crew  to  get  her  ready  for  sea  on  the 
15th  of  August,  on  account  of  the  warranty.  On  the 
morning  of  die  l£th,  the  vessel  was  cleared  at  the  Cus- 
tom-house, aiid  was  in  all  respects  ready  for  sea.  She 
was  tben  at  th^  Custonwhouse  Dock,  which  opens  into 
the  river  Lijfey,  which  irpart  of  Dublin  Harbour,  having 
on  each  nde  of  it  quays,  where  goods  are  constantly 
landed  and  discharged ;  and  at  half-past  two  in  the  after- 
noon of  the  15th  of  August,  which  was  as  soon  as  the 
tide  permitted,  she  was  hauled  out  of  the  dock  into  the 
river,  inr  the  purpose  of  proceeding  on  her  voyage  to 
Quebec*  The  wind  blew  strong  from  the  E.  9.  E.,  which 
being  right  up  the  river,  no  sail  was  or  could  be  hoisted, 
and  it  was  manifestly  impossible  for  her  to  get  out  of  the 
harbour.  She  was  warped  down  the  river,  about  half 
a  mile,  when  the  tide  had  ebbed  so  much  that  she  could 
not  get  any  ftirther,  and,  before  low  water,  went  aground, 
as  is  unavoidable  in  the  L{ffey.  On  the  following  day, 
when  the  tide  served,  the  wind  continuing  foul,  she  was 

VOL.  I.  Ill  CM.  R. 
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Bxeh,  Chamber,  warped  further  down  the  river,  when  she  agun  took  the 
ground  from  the  falling  of  the  tide,  at  a  place  being  still 
ten  miles  from  the  mouth  of  the  harbour,  and  remained 
until  the  tide  rose  on  the  following  day,  the  17th,  the 
wind  still  blowing  strong  from  the  EL  S.  E.,  and  it  being 
impossible  to  set  or  use  the  sails  with  any  advantage,  or 
to  proceed  to  sea  with  the  wind  in  that  direction.  Ves- 
sels cannot  be  warped  below  a  place  called  the  Pigeom- 
house,  which  is  about  seven  miles  from  the  mouth  of  the 
harbour.  On  the  17th,  the  wind  changed  to  the  N.  N.  W., 
when  they  immediately  set  their  sails,  and  proceeded  to 
sea,  and  arrived  safely  at  Quebec.  The  vessel  was  lost 
on  her  homeward  voyage  from  Quebec  in  December^  18S1, 
by  the  perils  of  the  seas.  The  master  and  crew  fully  in- 
tended to  sail  for  Quebec  on  the  15th  of  August,  if  it  had 
been  possible,  and  did  all  they  could,  and  used  every 
means  and  exertion  to  do  so,  and  got  the  vessel  out  of 
dock,  and  warped  her  down  the  river  as  fiu:  as  the  depth 
of  water  enabled  them,  as  before  stated. 

Thb  case  was  argued  in  Easier  Term,  1834  (a),  when 
it  was  ordered  by  the  Court  of  Exchequer,  that  the  cause 
should  go  down  to  a  new  trial,  upon  the  questi(»  whether 
the  master,  on  the  15th  of  August,  by  hauling  out  of  dock, 
and  warping  down  the  river,  intended  to  place  himself  in 
a  more  favourable  situation  for  the  prosecution  of  the 
voyage,  or  merely  and  solely  to  comply  with  the  terms  of  the 
warranty.  The  cause  was  accordingly  again  tried  before 
Guruey,  B.,at  the  Lancaster  Summer  Assises,  ISSA,  when, 
in  addition  to  the  facts  stated  in  the  former  case,  the  jury 
found  that  the  master  and  crew,  by  hauling  out  of  dock 
and  warping  down  the  river,  intended  to  put  themadves 
in  a  better  situation  for  the  prosecution  of  the  said  voyage* 
and  not  merely  and  solely  to  fulfil  the  warranty,  but  that 
at  the  time  when  the  said  vessel  quitted  the  dock,  they 
knew  it  was  impossible  to  get  to  sea  that  day*    Upon 

(a)  See2C.&M.581. 
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this  yerdict  judgment  was  given  for  the  plaintiff  in  the  E*ch.  chamber. 
Court  below,  and  a  writ  of  error  was  afterwards  brought 
upon  that  judgment*  The  points  stated  for  argument  on 
the  part  of  the  plaintiff  in  error  were»  that  the  Cyclops 
did  sail  for  Quebec  after  the  15th  of  August,  and  conse- 
quently that  the  warranty  was  not  complied  with ;  that 
hauling  the  vessel  out  of  dock  and  warping  her  half  a 
mile  down  the  river  on  the  ISth,  when  the  captain  knew 
it  was  impossible  to  proceed  to  sea^  was  not  a  sailing 
within  the  meaning  of  the  warranty ;  for  the  defendant 
in  error,  that  the  going  out  of  the  dock,  and  proceeding 
down  the  river  as  stated  in  the  special  verdict,  was  a  sail- 
ing on  the  15th  ot  August  mthin  the  terms  of  the  warranty. 
The  case  was  now  argued  by 

Cresswell  for  the  plaintiff  in  errors — The  judgment  in 
this  case  ought  to  be  reversed,  because  the  warranty  in 
the  policy  not  to  sail  for  British  North  America  after  the 
15th  August,  18SI,  was  not  fulfilled.  In  De  Hahnr. 
Hartley  (a).  Lord  Mansjield  said,  **  A  warranty  in  a  policy 
of  insurance  is  a  condition  or  a  contingency,  and  unless 
that  be  performed,  there  is  no  contract.  It  is  perfectly 
immaterial  for  what  purpose  a  warranty  is  introduced ; 
but,  being  inserted,  the  contract  does  not  exist,  unless  it 
be  literally  complied  with."  In  this  case  it  is  submitted 
that  the  vessel  did  sail  after  the  15th,  as  she  was  in  har- 
bour after  that  time.  It  makes  no  difference  that  the 
party  was  ready  to  comply  with  the  warranty,  but  was 
prevented  by  stress  of  weather  from  so  doing.  Hore  v. 
Whitmore{b)^  {Denfnan,  C.  J. — ^Taking  it  for  granted  that 
if  she  did  not  sail  in  due  time,  the  warranty  would  not  be 
complied  with,  whatever  might  be  the  cause  of  her  not 
sailing,  the  question  is,  whether  this  was  a  sailing  on  the 
15th  of  AugustJJ   In  Hore  v.  Whitmore,  the  policy  was  at 

(a)  1  T.  R.  343.  {b)  2  Cowp.  784. 
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Ejeh.  Chambtr,  and  from  JomeAca  to  LondoHf  warranted  to  sail  on  or  before 
the  26th  of  July,  1776.  The  vessel  was  ready  to  sail,  and 
would  have  tailed,  on  the  86th,  had  she  not  been  restrained 
by  Sir  Basil  Keith,  the  then  governor  of  Jamaiea.  The 
Court  were  of  opinion  that  a  nonsuit  ought  to  be  entered. 
Sailing  at  a  place  is  not  sailing  from  the  place.  The  first 
case  as  to  that  point  is  that  oiBond  v.  Nuit  (a).  There  the 
policy  was  at  and^from  JanuAca  to  London^  warranted  to 
have  sailed  on  or  before  the  1st  of  Auguiit  1 776.  The  ves* 
sel  Sailed  completely  laden  from  St.  Afme^s  in  Jatmaiea,  on 
the  86th  of  July,  for  Ektefieldt  in  Janudca,  for  convoy; 
and  it  was  held  that  the  warranty  was  satisfied,  for  that  the 
vessel  sailed  from  St.  Anne^s  ion  England,  ind  Bbi^leik, 
that  being  a  proper  course,  otherwise  it  would  have  been  a 
deviation.  In  that  case  Bluefields  was  not  considered  as 
the  point  of  departxire,  but  the  vessel  was  considered  to  be 
no  longer  at  Jamaica  after  she  had  left  St.  Anne's^  That 
case,  therefore,  is  very  distinguishable  from  the  present. 
In  Moir  v.  The  Royal  Exchange  Assurance  Company  (6), 
it  was  held,  that  the  warranty  to  **  depart"  before  a  cer- 
tain day,  did  not  mean  merely  to  break  ground,  but  fiiiriy 
to  set  forward  on  the  voyage.  Suppose  this  had  been  a 
warranty  to  depart  on  or  before  the  ISthof^i^nff,  would 
this  have  been  a  compliance  with  the  warranty  according 
to  that  decision?  [Liiiledale,  J. — ^The  warranty  in  this 
case  has  nothing  to  do  with  the  port  of  Dubtim;  the 
warranty  is  "not  to  sail  for  British  Norik  America 
after  the  15th  of  August:"^  In  Moir  v.  The  Royal 
Exchange  Assurance  Company,  Gibbs,  C.  J.,  says,  *'  Tc 
sail,  is  to  sail  on  the  voyage;  to  depart,  must  be  to 
depart  from  some  particular  place."  In  Thellmseon  v. 
Fergusson  (c),  the  policy  was,  "  At  and  from  Guadtdompe 
to  Havre,  warranted  to  sail  on  or  before  the  31st  ofDe- 
cember.*"  The  ship  took  in  her  complete  lading  and  pro- 
visions for  France,  and  all  her  clearances  and  papers,  at  a 

(a)  2Co\vp.  601.        (6)  6  Taunt.  241.        (c)  1  Doug,  361. 
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port  called  Pmtde  d  PUre^  in  the  island  of  OMiadahupCf  Arc*.  Chamber, 
and  sailed  from  thence  on  the  S4ith  of  October  for  Basse^ 
terrCf  the  residence  of  the  French  governor,  for  the  piir« 
pose  of  joining  conToy,  who  would  not  penmt  her  to  depart 
until  after  the  31  st  December,  there  being  no  convoy  ttntil 
after  that  time;  and  it  was  held  that  the  warranty  was  com* 
plied  with.  There  the  Court  considered  the  sailing  was 
from  Potfi/e  a  PUrCy  and  BuUer^  J.,  said, ''  There  must  b^ 
a  lawful  bof^d  fide  eailmg,  which  I  think  there  was  m  this 
case."  In  fTrighi  v.  Shiffner  {a\  the  policy  was,  **  At  and 
from  Surinam  and  all  or  any  of  the  Weet  India  islands 
(except  Jamaica)  to  London^  warranted  to  sail  on  or  be- 
fore the  1st  of  August,  1807/'  The  vessel  did  sail  from 
Surinam  before  the  1st  of  August,  having  taken  in  her 
homeward  cargo  for  Tortola,  one  of  the  West  India 
islands,  to  find  convoy,  where  she  arrived  on  the  4th  of 
August.  It  was  held  that  the  warranty  was  in  substance 
''  to  sail  from  her  last  loading  port  on  or  before  the  1st  of 
August,'^  &c.,  and  that  she  had  done  so.  In  none  of  the 
cases  is  it  laid  down  that  weighing  anchor  will  be  a  com- 
pliance with  a  warranty  to  saiL  In  Lang  v.  Anderdan  (6), 
the  policy  was,  **  At  and  from  Demerara  to  London,  war* 
ranted  to  sail  from  Demerara  on  or  before  the  1st  of 
August,  1823."  The  ship»  with  her  cargo  complete, 
sailed  on  the  1st  of  August  beyond  the  mouth  of  the  river ; 
but  the  tide  being  low,  she  anchored  under  a  shoal,  which 
the  ships  cross  without  full  cargo,  and  did  not  cross  the 
shoal  until  the  Srd  of  August,  when  the  pilot  was  dis- 
charged. It  was  there  certainly  held  that  the  vessel  sailed 
from  Demerara  on  the  1st  of  August,  within  the  meaning 
of  the  policy.  There  Lord  Tenterden  says  (c):— '*It  was 
contended  that  the  words  *from  Demerara*  must  have  the 
same  sense  in  every  case,  and  must  therefore  be  construed 
to  mean  '  sail  from  the  outside  of  this  shoal.'  And  if  that 
part  of  the  sea  which  lies  at  the  outside  of  the  shoal  was, 

(fl)  1 1  East,  615.  (6)  3  B.  &  C.  495.         (c)  P.  499, 600. 
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Bxeh.  Chamber,  in  a  popular  or  general  sense,  part  of  Demerarat  this  ar- 
gument would  prevail.  But  the  fact  appears  to  be  otber^ 
wise.**  And  again  he  says  (a): — '*If  the  outside  of  this 
shoal  had  been  part  of  the  port  of  the  ship's  departure,  or 
in  any  popular  and  general  sense  a  part  of  Demerara,  we 
should  have  thought  the  warranty  not  complied  with.**  It 
18  submitted  that  the  warranty  in  the  present  case  must  be 
taken  to  mean  from  some  port  of  departure;  otherwise  the 
warranty  might  attach  upon  this  vessel  at  any  time  before 
her  arrival  at  North  America,  even  half  way  across  the 
Atlantic.  The  warranty  to  sail  means  to  sail  from  the 
loading  port.  This  must  mean  sailing  from  the  port  of 
Dublin;  but  the  vessel  was  safe  in  Dublin  harbour  on  Ae 
15th,  and  would  have  been  protected  there  by  the  policy. 
She  did,  therefore,  sail  after  that  day.  The  mere  warp- 
ing down  the  river  within  the  port  of  Dublin  was  not  a 
compliance  with  the  warranty.  Even  if  she  had  put  up 
sails  in  the  Liffey,  it  would  not  have  been  a  compliance 
with  it.  Suppose  the  warranty  had  been  that  the  vessel 
should  sail  for  British  North  America  after  the  15th  of 
August,  could  it  be  said  that,  in  this  case,  the  warranty 
had  not  been  complied  with  i  Could  it  be  said  that,  if 
in  such  a  case  they  had  warped  the  vessel  down  the  river 
on  the  15th,  so  as  to  be  ready  to  set  sail  on  the  16th  or  17th, 
it  would  have  been  a  breach  of  the  warranty  not  to  sail  till 
after  the  15th?  [Littledale,  J. — Suppose  the  warranty  had 
been  that  the  vessel  should  not  proceed  on  her  voyage  after 
the  15th  of  August,  what  would  have  been  the  meaning  of 
such  a  warranty  ?]  That  would  have  meant  the  same  as  if  it 
had  been  not  to  depart  after  that  time ;  and  it  is  contended 
that  this  vessel  did  not  "  depart"  until  after  the  time  speci- 
fied in  this  warranty.  [Littledale,  J. — ^You  say  that  **  for** 
means  '*  from  the  port."  Suppose  that  there  had  been  a 
contract  for  the  carriage  of  goods,  and  the  vessel  had  been 

(fl)E60I. 
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lost  in  the  ri^et  lAffey,  on  whom  would  the  loss  have  Bxeh.  ChamUr, 
fallen?]  On  the  master.  If  the  contract  were  to  carry 
goods  from  DubUn  to  Halifax^  and  there  was  an  aver- 
ment in  the  declaration  that  the  goods  were  delivered  to 
the  master  to  carry,  that  would  make  him  liable  for  them 
if  subsequently  lost.  [LUttedalet  J. — Would  it  not  satbfy 
the  meaning  of  the  warranty  here,  then,  that  the  vessel, 
with  her  full  cargo,  left  her  moorings,  and  proceeded  down 
the  river,  for  the  purpose  of  commencing  her  voyage,  on 
the  15th?  Vaughan,  B« — ^Your  argument  is,  that  the 
word  **  for"  and  the  word  ''from''  mean  the  same  thing*] 
The  word  ''for"  renders  it  necessary  that  you  should  im- 
port the  word  "  from  "  into  the  construction  of  this  policy. 
[Littledale,  J. — May  not  saiUng  be  at  the  port?]  In 
Nelson  v.  Salvador  (a),  it  was  held  that  a  warranty  to  sail 
on  or  before  a  particular  day,  is  not  fulfilled,  if  the  ship 
does  not  completely  unmoor  on  that  day,  though  she  then 
has  her  cargo  on  board  and  is  quite  ready  to  sailj  and  is 
only  prevented  from  so  doing  by  stress  of  weather.  Sailing 
at  the  place  is  not  a  sailing  from  the  place.  It  is  submitted 
that  this  vessel  was  at  Dublin  on  and  after  the  15th  of 
August. 

fVighiman,  canirif  was  stopped  by  the  Court. 

Lord  Denmam,  C.  J.,  delivered  the  judgment  of  the 
Court. — (After  stating  the  case) — We  have  considered 
this  question,  both  in  the  course  of  the  very  ingenious  ar- 
gument, and  since  counsel  have  withdrawn,  and  we  are  of 
opinion  that  this  vessel  must  be  taken,  under  the  circum- 
stances stated,  to  have  been,  on  the  15th  of  August,  in  the 
prosecution  of  the  voyage  to  North  America;  for  we  think 
that,  in  point  of  fact,  she  had  commenced  her  voyage.  In 
order  to  bring  it  within  those  cases  in  which  it  has  been 

(a)  Mo.  &  Malk.  309. 
VOL.  I.  K  K  K  CM.  R. 
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JErcA.  Chamber,  held  that  the  voyage  had  not  cotnmencedf  and  therefore  that 
the  policy  did  not  attach,  Mr.  Cresnoell  has  been  obUged 
to  assume  that  there  was  a  particular  terminm  h  quo  con- 
templated in  this  policy ;  but  when  we  look  at  the  terms 
of  it,  we  do  not  find  that  to  be  a  term  of  the  policy; 
but,  being  a  time  policy  in  general,  the  warranty  is  that 
she  shall  not  sail  for  British  North  America  after  the 
1 5th  of  Augusts  If,  therefore,  she  was  in  finct  in  the  prose- 
cution  of  any  voyage  from  any  place,  which  voyage  is  not 
proved  to  have  commenced  after  thelSth  of  ^tf/^wl,  the 
warranty  is  not  broken ;  and  as  the  facts  appear  to  us 
clearly  to  shew  that  she  was  in  the  prosecution  of  her 
voyage  on  the  15th  of  August ^  having  made  a  movement, 
though  in  the  river,  for  the  purposeof  proceeding  to  sea,  and 
over  the  sea  to  North  America^  we  think  that  the  warranty 
has  not  been  broken,  and  that  the  parties  are  entitled  to 
recover.  That  makes  the  case  of  no  very  general  applica- 
tion, and  distinguishes  it  from  all  the  cases  that  have  been 
befcMre  the  Courts  on  former  occasions;  for  there  is 
no  particular  point  from  which  the  voyage  is  contem- 
plated as  commencing.  If  that  had  been  so,  we  should 
have  been  bound  to  consider  the  effect  of  the  word  **  sail- 
ing" as  contradistinguished  from  the  word  '*  departure,** 
which  we  do  not  feel  ourselves  called  upon  to  do  on  the  pre- 
sent occasion.  Mr.  Cresswell  has  very  properly  abandoned 
the  argument  that  the  word  *'  sailing **  can  be  confined  to 
the  mere  technical  act  of  hoisting  the  sails,  or  any  thing  of 
that  sort ;  the  fair  question  is,  as  he  has  stated,  whether, 
at  the  time  of  the  loss,  the  voyage  can  be  said  to  have 
commenced,  and  whether  she  was  in  truth  proceeding  on 
her  voyage  to  North  America.  Now,  considering  that 
there  was  no  distinct  point  of  commencement  pointed  oat 
by  this  policy,  we  think  that  the  vessel  was  in  the  prose* 
cution  of  her  voyage,  and,  consequently,  within  the  protec* 
tion  of  the  policy. 

Judgment  affirmed. 


HILARY  TERM|  5  WILUIY.  819' 


Exch.  of  Pteatf 
1835. 


Preedy  9.  M'Farlane. 


J.N  this  case.  Price  had  obtained  a  rule  to  shew  cause.  Where, owing  to 

why  the  defendant  should  not  be  allowed  his  costs,  under  ^  coumTn^the^ 

the  43  Geo.  3,  c.  46,  s.  8.    It  appeared  that  the  affidavit  ^Jj^^'^J^^^";,;^^^ 

of  debt  was  for  27L  for  attendance  by  the  plaintiff  as  a  of  the  plaintiff's 

11        *•«  t         -ill.  rwii  •  demand,  the 

surgeon,  and  also  for  board  and  lodging.     The  wnt  on  plaintiff  was 
which  the  defendant  was  arrested  and  taken  to  prison  JlJi^ove^  an"* 
was,  by  misteke,  indorsed  for  bail  for  37/.     At  the  trial  amount  equal  to 

^     "  the  sum  for 

the  jury  found  a  verdict  for  the  plaintiff  for  28/.;  but  as  which  the  de- 
there  was  no  count  in  the  declaration  applicable  to  that  i^ted,  and" 
part  of  the  demand  which  was  for  board  and  lodging,  the  J^^j^foJnd  {^^Je 
learned  judge  directed  the  jury  to  deduct  the  amount  of  due;  hut,  on  the 
the  sum  due  for  board  and  lodging  from  the  verdict,  and  dedaraUon  he- 
they  ultunately  found  a  verdict  for  SOL  only.     It  was  stated  JJf  ^^  wt 
in  the  affidavits  in  answer  to  the  rule,  that  the  plaintiff  had  ultimately  given 

for  a  less  sum :— ~ 

told  the  sheriff*s  officer,  that  it  was  by  mistake  that  the  Hiid,  that  the 

writ  had  been  indorsed  for  37/.,  instead  of  27/.;   and  not^ntitiedto 

that  the  plaintiff  had  informed  the  officer,  that  he  was  not  ^  ^l%6^ 

to  arrest  for  more  than  27/*;  and  that  the  officer  had  after-  s. 

wards  told  the  defendant,  he  was  to  give  bail  for  27/.  only;  that \e' was  not 

but  there  was  no  affidavit  from  the  officer  himself.  SomrtMdfe' in- 

dorsement for 
,  bail  on  the  ca- 

Jervis  shewed  cause. — The  defendant  was  only  arrested  puu  by  mistake 
for  27/L,  and  the  jury  found  a  verdict  for  more  than  that  iSl^hli'IKt 
sum;  and  it  was  owing  to  an  omission  in  the  declaration  i^^"*,*®'^" 

,.  fidavit  of  debt, 

only,  that  the  verdict  was  ultimately  taken  for  a  less  the  defendant 
amount    There  is  no  pretence,  therefore,  for  saying,  that  ^^ted  for  the** 
there  was  a  want  of  reasonable  or  probable  cause  for  ar-  *™o«nt»>n- 

^  dorsed,  but  for 

resting  the  defendant  for  that  amount.  the  amount 

really  due. 
Where  a  de- 

Price,  contrh,  objected,  that  there  was  no  affidavit  from  [t^wd*^ 
the  officer  that  he  had  told  the  defendant  he  was  to  give  Jf  pri»n.>tu 

o  «  mn  arrest  and 

bail  for  27/.  only,  and  he  stated  that  the  praecipe  was  for  37/.   holding  to  baU" 
[JervU  objected,  that  the  rule  was  drawn  up  on  reading  meaning  of  the 

K  K  K  2  •^^«'«- 
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Back,  of  Pkoi,  the  affidavit  of  debt  and  the  capias  only ;  and  that  the  pne- 
cipe  was  not  verified  by  affidavit,  and  consequently  could 
not  be  referred  to.]  It  is  on  the  files  of  the  Court>  and 
may  therefore  be  referred  to.  ^Parke,  B. — ^It  cannot  be 
referred  to,  unless  it  is  verified  by  affidavit.]  Then  the 
words  of  the  act  are^  **  in  all  actions  in  which  the  de- 
fendant or  defendants  shall  be  arrested,  and  held  to 
special  bail."  Where  a  party  is  arrested  and  sent  to 
prison,  he  is  held  to  bail  wkhin  the  meaning  off  the 
statute.  It  is  submitted,  that  it  must  be  shewn  to  the 
satis&ction  of  the  Court,  that  the  defendant  was  not  ar- 
rested for  more  than  was  actually  due,  and  the  sum  le- 
covered  by  the  verdict  of  the  jury  shews  what  is  the 
amottBi  due. 

Lord  AeiNGBa,  C.  B,-— I  am  of  opinion  that  diss  mk 
ought  to  be  discharged.  I  think  that  where  a  defendant 
is  arrested  and  goes  to  prison,  it  is  "an  arrest  and  hoU- 
ing  to  bail**  within  the  statute;  and  that  it  is  equally  the 
same  as  if  the  party  were  held  to  baiL  It  is  now  settled, 
that  the  Court  wiU  look  to  all  the  circumstances  of  the 
case,  to  see  whether  the  party  has  been,  improperly  ar- 
rested, and  whether  there  was  reasonable  or  probable 
cause  for  the  arrest.  Here  the  defendant  was  not  ar- 
rested for  more  than  27/.,  and  although  the  Terdict  ulti- 
mately was  for  a  less  sum,  that  was  owing  to  an  omission 
in  the  declaration ;  and  it  appears,  that  the  jury  thought 
that  the  plaintiff  was  entitled  to  recover  to  the  amount  of 
28/.  We  therefore  think,  that  the  defendant  was  not  ar- 
rested without  reasonable  or  probable  caase. 

The  rest  of  the  Court  concurred. 

Rule  discharged  (a). 

(a)  Fide  BaU$  v.  Piliinff,  2  C.  &  M.  374. 
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Bmek.  of  PkMi, 
1836. 

Byrn  v.  Dibdin. 

In  this  case,  Bompas,  Serjt.,  had  obtained  a  rule  to  shew  a  Kjng^i  ohap- 
cause  why  the  baiI4>ond  given  by  the  defendant  should  from^a^It^tSTd 
not  be  delivered  up  to  be  cancelled,  on  the  ground  that  the  ^[^^^  ^ 
defendant  was  privileged  from  arrest,  he  being  a  chaphki  >)u  giyenabui- 

«•««•  11  ifti.  tt«    bond,  the  Court 

to  nis  Idajesty  at  an  annual  salary,  and  liable  to  be  called  win,  on  motion, 
on  to  do  duty  at  SL  Jatnes*3  chapel  at  any  time.    He  pro*  bonYto^^^n- 
duced  an  affidavit  verifying  the  appointment,  and  stating  ^^*^^* 
the  above  facts.     The  affidavits  in  answer  stated  that  the 
defendant  had  a  living  near  Newmarket^  and  had  only 
ooce  performed  the  duty  of  chaplain,  which  was  more  than 
two  years  ago. 

Busby  shewed  cause. — It  is  submitted,  that  a  King's 
chaplain  is  not,  as  such,  privileged  at  all  times,  but  only 
during  the  time  he  is  in  attendance  on  his  Majesty.  In 
King  V.  Foster  (a),  it  was  certainly  held  that  the  defendant 
was  entitled  to  privilege,  as  having  the  appointment  of 
coachman  to  his  Majesty,  although  he  carried  on  a  trade 
in  the  Strand;  but  it  was  there  said,  that  beyond  doubt  the 
defendant's  employment  was  not  colourable,  but  his  real 
occupation ;  and  in  Luntley  v.  Battine  (6)  it  was  held,  that 
when  the  question  of  privilege  from  arrest  was  doubtful, 
the  Court  would  not  discharge  the  defendant  on  motion, 
but  leave  him  to  his  writ  of  privilege.  So,  in  the  recent 
case  in  this  Court,  Leslie  v.  Disney  (c)^  that  principle  was 
acted  upon.  That  was  the  case  of  the  Somerset  herald, 
and  this  Court  refused  to  discharge  him  out  of  custody, 
but  left  him  to  sue  out  his  writ  of  privilege.  [Parke ^  B. — 
A  chaplain  is  one  of  the  King's  servants  in  ordinary.]  It 
is  sworn  here  that  this  defendant  has  only  performed  duty 
once.     And  in  Luniley  v.  Baiiine,  Lord  Chief  Justice 

(a)  2  Taunt.  167.        (b)  2  B.  &  Aid.  234.        (c)  Ante,  678. 
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Ejceh.  of  PUtu,  Abbott  says : — **  As  there  is  no  great  necessity  for  the  ser- 
^    ^  ^'  ^     vice  of  these  officers,  the  occasions  being  but  rare  when 
Btrn         they  are  called  upon,  and  when  they  occur,  not  requiring 
DiBDiK.        ^he  attendance  of  them  all,  I  do  not  think  that  any  incon^ 
yenience  will  result  to  his  Majesty's  service  by  our  leaving 
the  defendant  to  sue  out  his  writ  of  privilege,  in  order  that 
the  point  may  be  solemnly  determined  upon  record.**    It 
lies  on  the  defendant  to  make  out  his  privilege,  and  if  the 
Court  entertain  any  doubt,  they  will  leave  the  defend- 
ant to  his  writ  of  privilege.     If  the  defendant  is  not  in 
actual  attendance,  then  he  is  bound  to  be  at  his  living;  and 
is  it  to  be  said  that  he  is  privileged  from  arrest  whilst  he 
is  attending  to  his  private  duties  as  a  clergyman  in  the 
neighbourhood  of  Newmarket  9    The  defendant  cannot 
be  entitled  to  so  large  an  exemption. 

BompaSf  Serjt,  contrh^  was  stopped  by  the  Court. 

Lord  Abinoer,  C.  B. — All  that  the  defendant  is  called 
upon  to  shew  is,  that  he  is  the  King's  servant,  and 
liable  to  be  called  on  as  such  to  perform  services.  A 
chaplain  is  liable  to  be  called  on  at  all  times,  and  if 
he  could  be  arrested,  the  King  could  not  have  his  ser- 
vices. 

Parke,  B. — In  Leslie  v.  Disney ^  the  defendant  was  not 
a  servant  in  ordinary  with  fee,  but  a  chaplain  is. 

Rule  absolute. 
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Ex^  of  Pletu, 
1835. 


Doe  d,  Eustace  r.  Easley. 

Jii JECTMENT  to  recover  possession  of  certain  copy-  a.  deviied  cer- 

hold  lands  and  tenementSi  holden  of  the  manor  of  Ealing^  i^nVto^bis 

in  the  county  of  Middlesex.    By  the  agreement  of  the  fojj'jlfe  ^".^' 

parties,  and  by  the  order  of  a  learned  Baron,  the  follow^  mainder  to 

ing  facts  were  stated  for  the  opinion  of  this  Court,  pursuant  /.  k,  and  hu 

to  8  &  4  Jrat  4,  c  4«,  s.  25:-  '^'At 

Edward  Eustace,  late  of  Great  Ealing^  in  the  manor  »un<ier  ;<>  ^• 

'  ^  £.,  (the  daugh- 

and  county  aforesaid,  being  seised  of  the  premises  in  ques-  ter  of/.  E,  and 

don,  in  fee,  duly  surrendered  the  same  to  the  use  of  his  and  afterthV' 
will;  and  by  his  will  in  writing,  bearing  date  the  1st  of  ^/^^^La's^e 

March,  1 807,  duly  executed  and  attested,  and  since  proved  and  of  s.  E., 

in  the  Prerogative  Court  of  Canterbury,  devised  the  same  •</o  revert  to  my 

as  follows: — ^**I  devise  and  bequeath  my  copyhold  dwell-  yj^*^^»^' 

ing-house,  together  with  the  outhouses,  gardens,  and  fur-  ^'^  tbatthe«e 

wofdfl  meant 

niture,  situate  in  Great  Ealing,  aforesaid,  (being  the  pre-  "beinmaieof 

mises  in  question),  for  the  use  and  benefit  of  my  beloved  that  as  the  *" 

wife,  Mary  Eustace,  during  her  natural  life;  and,  after  her  ^^^Sinw. 

death,  I  devise  and  bequeath  the  same  for  the  use  and  be-  thereTenion» 

on  the  detenni- 

nefitofmy  nephew,  John  Eustace,  and  his  wife,  Sarah  nation  of  the 

Eustace,  during  their  natural  lives.    I  devise  and  bequeath  a^nded 'to 

the  said  copyhold  house,  together  with  the  outhouses,  thecuitomary 
gardens,  and  furniture,  after  the  death  of  the  above-named 
Mary  Eustace,  and  John  and  Sarah  Eustace,  for  the  use 
and  benefit  of  Sarah  Eustace,  daughter  of  the  said  John 
and  Sarah  Eustace,  during  her  natural  life ;  and,  after  the 
death  of  the  above-named  Mary  Eustace,  John  and  Sarah 
Eustace,  and  Sarah  Eustace,  their  daughter,  to  revert  to 
my  next  male  heirs  for  ever."  The  said  Edward  Eustace, 
-in  the  month  of  May,  1808,  died,  seised  of  the  premises  in 
question,  without  issue,  and  without  having  revoked  or 
altered  his  said  will. 
The   said  Edward  Eustace,   the  testator,    had    two 
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Etch,  nf  PUat,  brothers,    the  elder  of  whom  died,  without  issue,    in 
1835. 

the  testator's  lifetime;  the  other,  named  Robert,  sur- 
vived the  testator,  and  died  intestate  in  181S,  leaving 
issue  five  sons  him  surviving,  in  order  of  birth  as  follows: 
Robert,  who  died  without  issue ;  John,  who  with  his  wife 
Sarah  and  their  daughter  Sarah,  were  tenants  for  lifie, 
named  in  the  testator's  will;  Joseph,  who  died  widioat 
issue;  Edward,  now  living;  and  Richard,  the  lessor  of  the 
plaintiiSl  Mary  Eustace,  the  first  tenant  for  life,  survived 
her  husband,  the  testator,  and  on  the  SSth  of  November^ 
1808^  was  duly  admitted  to  hold  the  premises  in  question 
during  her  natural  life;  remainder  as  specified  in  the  wiO. 
Mary  Eustace  died  November,  1814.  John  Eustace  mad 
Sarah  his  wife,  the  second  and  third  tenants  for  life,  were 
duly  admitted  on  March  2T,  1815,  to  hold  the  same  for  their 
natural  lives ;  remaindars  over  as  above.  John  Eusiaee  died 
July,  1823 ;  Sarah  died  in  June,  18&3 :  whereupon  SanA, 
daughter  of  the  said  John  and  Sarah  Eusiaee,  the  last  tenant 
for  life  named  in  the  will,  and  who  had  married  a  person  named 
Easley,  entered,  and  died  August  the  ISth,  1833,  leaving 
issue  a  son,  Abraham  Easley,  the  defendant  in  this  soit 

The  custom  of  the  manor  of  Ealing  is,  that  the  copyhold 
lands  and  tenements  descend  to  the  youngest  son;  and  if 
no  son,  to  the  youngest  brother;  and  if  no  brother,  to  the 
youngest  nephew  of  the  tenant  last  lawfully  seised  of  the 
fee^  whether  in  possession,  reversion,  or  remainder. 

The  question  for  the  opinion  of  the  Court  was,  whedier, 
under  the  circumstances  above  stated,  the  lessor  of  the  plain- 
tiff was  entitled  to  the  copyhold  lands  and  leneinentB  in 
question ;  and  if  the  Court  should  be  of  opinion  that  Abe  les- 
sor of  the  plaintiff  was  so  entitied,  then  a  judgment  was  to  he 
entered  for  the  plaintiff  by  re/tcto  verificatione  and  oonfes- 
sion;  but  if  the  Court  should  be  of  a  contrary  opinion,  then 
A  nolle  prosequi  to  be  entered  for  the  plaintiff,  immediately 
after  the  decision  of  the  case,  or  otherwise  as  the  Court 
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should  think  fit;  it  being  agreed,  in  pursuance  of  the  said    EmcH.  tf  PUoi, 
statute,  that  all  the  proceedings  herein  should  be  pursuant     ^ ,        '  ^ 
to  the  directions  and  decision  of  the  said  Court.  Dob 

EU9TACE 

M.  Dawion^  for  the  lessor  of  the  plaintiff,  was  stopped       ^^^^ 
by  the  Court. 

Hodgson,  for  the  defendant. — The  ultimate  devise  is  not 
to  the  devisor's  next  heir,  but  to  his  next  male  heir.  The 
defendmt  being  the  testator's  general  heir  male,  is  therefore 
entitled  to  the  estate,  and  not  the  lessor  of  the  plaintiff, 
who  is  the  customary  heir.  Some  meaning  must  be  given 
to  the  word  male,  for  if  the  w<Mrds  *^  next  male  heir"  were 
to  be  held  to  amount  to  no  more  than  '^next  heir/'  the 
clause  would  be  wholly  inop^ative,  and  the  devise  might 
have  stopped  at  the  word  revert;  and  the  effect  of  such 
a  construction  would  be  to  strike  that  devise  out  of  the 
wilL  If  this  is  construed  as  a  ccMitingent  remainder,  the 
party  who  is  to  take  BHist  be  very  heir  as  well  as  heir  male. 
[Parte t  B. — The  lessor  of  the  plaintiff  is  so,  if  the  devise 
is  interpreted  with  reference  to  the  subject-matter.]  If  thb 
is  to  be  considered  as  a  remainder,and  the  party  is  to  take  by 
purchase,  it  is  the  common  law  heir,  and  not  the  customary 
heir,  who  must  take  (a).  The  real  meaning  of  the  devise  is, 
that  the  estate  should  go  to  the  devisor's  next  general  heir, 
provided  he  was  a  male.  [Lord  Abinger,  C.  B. — The  will 
must  not  be  construed  by  the  event.  Suppose,  when  the 
reversion  fell  in,  the  next  heir  had  been  a  female?]  In  that 
case,  the  remainder  would  have  failed,  because  there  would 
have  been  bo  person  to  answer  the  description  is  ike  de- 
vise. The  old  rule,  as  stated  by  Lord  Coke{b),  is,  that 
no  person  can  take  by  purchase  as  heir  malej  unless  he  be 
the  general  heir  as  weH  as  heir  Biale.     Undoubtedly,  in  the 

(a)  See  Rob.  on  Gav.  book  1,  c.  6,  p.  117.        (b)  Co.  Litt  24.  b. 
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.^'*^*-  S^^^t  case  of  Brown  v.  Barkham  (a),  that  rule  was  not  adhered 
to  by  Lord  Cawper;  but  Lord  Hardwiekeib),  though  he 
confirmed  his  decision,  and  expressed  his  disapprobation 
of  the  rule  laid  down  in  Co,  Liit.,  guarded  himself  in  his 
judgment  by  deciding  upon  the  evidence  of  the  deyisor's 
intention,  which,  he  stated,  introduced  an  exception  to  the 
general  rule;  and  Lord  Cowper's  doubt  has  never  been 
applied  to  any  devise,  except  an  express  gift  to  the  heirs 
male  of  the  body(c).  In  Wills  y.  Palmer  (el),  the  Court 
of  King* 8  Bench  also  certified  contrary  to  the  construction 
now  contended  for.  The  rule  laid  down  in  Co.  Liti. 
is  a  part  of  the  general  legal  principle  that  the  heir  at 
law  is  not  to  be  excluded  but  by  express  provision;  there- 
fore it  is  necessary  that  the  person  claiming  against  him 
should  fully  answer  the  description  pointed  out  in  the  will 
And  if  the  Court  look  to  the  intention  of  the  deviaor  in 
this  case,  it  will  be  apparent  that  he  never  intended  diat 
the  heirs  of  the  body  should  succeed;  for  it  must  be  ob- 
served that  the  testator  gives  an  estate  for  life  to  his  wife, 
another  to  a  nephew  and  niece,  and  a  third  to  a  daughter 
of  that  nephew  and  niece,  who  were  not  the  heirs  of  his 
body,  nor  the  customary  heirs;  and  it  cannot  be  presumed 
that  he  intended  to  exclude  the  son  of  that  daughter  to 
whom  he  had  given  a  life  estate.  In  Cholmondely  v.  CZw- 
ion  (e),  Mr.  J.  Bayley  expressed  his  opinion  that  the  in- 
tention of  the  settlor  of  the  estate  might  be  considered  in 
forming  a  judgment  upon  the  meaning  of  the  terms  of  the 
settlement. 

{a)  Free.  Ch.  442—461.  purchaser  under  a  limiladon  in 

{h)  See  Newcoman  v.  Bethlem  a  deed  to  the  heirs  female  of  the 

Hotpilalf  Ambl.  8.  body  of  her  father.    See  ako  Go. 

(c)  In  Goodtitle  e.  d.  Wetton  v.  Litt.  book  1,  Notes  53  and  146. 

Burtenshaw,  Append,  to  Fea.  Gont.  {d)  5  Burr.  1615. 

Rem.  No.  1,  a  daughter  (though  (e)  2  Jacob  &  Walker,  1 ;  S.  C. 

not  very  heir,   because  her  bro-  2  B.  &  Aid.  625. 

ther's  child  was  living)  took  as 
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Lord  Abinger.  C.  B. — The  construction  hitherto  put  £'cA.  0/  pum, 
upon  these  words  has  been  "  heirs  of  the  body  ;*'  and  I  think 
it  would  be  a  dangerous  thing  to  put  a  different  construc- 
tion upon  them  to  that  which  has  prevailed  for  the  last  fifty 
years.  It  is  better  to  look  to  the  strict  legal  meaning  of 
the  terms  than  to  some  supposed  intention  of  the  devisor, 
which  is  not  expressed  in  the  will.  It  does  not  appear 
that  the  devisor  intended  the  words  to  be  used  in  any  dif* 
ferent  sense. 

Parke,  B. — As  the  testator  left  no  heirs  of  his  body, 
the  estate  must  descend.  The  term  heirs  male  is  now  ge- 
nerally held  to  be  heirs  of  the  body.  The  only  argument 
in  favour  of  construing  these  words  in  a  different  sense 
from  their  ordinary  import  arises  from  the  improbability 
that  the  testator  should  prefer  his  nephews  to  his  own 
after-bom  children;  but  that  is  not  a  sufficient  ground 
for  us  to  depart  from  the  general  rules  of  construction. 

Judgment  for  the  lessors  of  the  plaintiff. 


Atkinson  v.  Warne. 

X  RES  PASS  and  false  imprisonment. — The  declaration  Toadedaiadon 

contained  one  count  only,  which  stated  that  the  defendant,  ^un^oniy  fo^ 

on  &c.,  with  force  and  arms,  made  an  assault  upon  and  *^}*" f*!.*^ 

beat  the  plaintiff,  and  caused  him  to  be  apprehended  on  a  imprisonment, 

false  and  malicious  charge  of  felony,  and  forced  him  to  go  the  apprehend- 

from  a  certain  dwelling-house,  situate  &c.,  into  a  public  U? OTVJh!U« 

of  felony, 
and  proceeded  to  aver  tliat  the  plaintiff  resisted,  whereupon  he  beat  him,  &c.  At  the  trial, 
the  justification  as  to  the  apprehension  for  felony  was  proved;  but  the  defendant  did  not 
prove  the  resistance  of  the  plaintifil  The  Jury  having  found  for  the  defendant: — Held,  that 
the  verdict  was  right:  the  defendant  having  proved  as  much  of  his  plea  as  was  necessary  to  cover 
the  declaration',  and  it  not  being  necessary  for  him  to  prove  what  wasunneoettarily  alleged. 
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^^w^^*^^'  Street,  and  in  and  along  divers  public  streets,  to  a  oerlain 

"    station-house,  and  there  imprisoned  the  pkuiiiff  «poB  the 

Atkimson     eaid  charge  for  the  space  of  three  days  then  next  following^ 

Warmb.       and  afterwards  then  compelled  him  to  go  into  a  puUie 

street,  and  in  and  along  divers  public  streets,  to  a  pablie 

office,  situate  &c*,   and  then  and  there  imprisoned  the 

plaintiff  upon  the  said  charge,  without  any  reasonable  or 

probable  cause,  for  a  long  time,  to  wit,  forty-eight  hours 

then  next  following,  and  against  the  will  of  the  platntifi^ 

by  means  whereof,  &c. 

To  this  declaration  the  defendant  pleaded  as  follows: — 
The  defendant  in  his  own  person  says,  that  before  die 
commission  of  the  said  supposed  trespasses  in  the  said  de- 
claration mentioned,  to  wit,  on  &&,  the  said  plaintiff  did 
then  feloniously  take,  steal,  and  carry  away,  divers,  to  wit, 
twenty  pounds  of  feathers,  part  of  a  certain  bed  let  to  be 
used  by  him  in  and  with  divers  rooms  and  premises,  part  of 
the  dwelling-house  in  the  said  declaration  mentioned,  under 
a  certain  contract  entered  into  by  him;  whereby  the  said 
plaintiff  was  guilty  of  felony,  contrary  to  the  form  of  the 
statute  in  such  case  made  and  provided,  and  against  the 
peace  of  our  lord  the  King;  wherefore  the  defendant  did, 
at  the  time  when,  &c.  in  the  said  declaration  mentioned,  as- 
sault and  beat  the  said  plaintiff,  and  gave  the  said  plaintiff 
in  charge  to  one  T.  £.,  then  being  one  of  the  metropolitan 
peace  officers  according  to  the  statute,  and  a  peace  officer 
of  our  said  lord  the  King,  authorized  in  that  behalf,  and 
then  and  there  requested  the  said  T.  B,,  so  being  such 
peace  officer  as  aforesaid,  to  take  the  said  plaintiff  into  Us 
custody,  and  safdy  keep  him,  and  carry  and  convey  him 
the  said  plaintiff  into  the  said  street,  and  in  and  along  the 
said  public  street  to  a  certain  station-house,  as  in  the  swi 
declaration  mentioned,  and  to  imprison  the  said  plaintiff 
on  the  said  charge,  and  to  carry  and  convey  him  afterwards 
before  some  one  of  the  justices  assigned  to  keep  the  peace 
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•f  our  said  lord  the  King  within  the  saidcoimty,  and  toheMr  Bjtek.  of  pUm, 
and  detennine  diTera  felomea  and  miademeanoara  commit* 
ted  within  the  said  county,  to  be  examined  by  and  before 
such  justice  touching  and  concerning  the  premises,  and  to 
be  farther  dealt  with  according  to  law^  and  on  that  occa- 
sion the  said  T.  B.,  so  being  such  peace  officer  as  aforesaid, 
at  the  request  of  the  said  defendant,  did  assault  the  said 
plaintiff,  and  did  take  the  said  plaintiff  into  his  custody; 
and  because  the  said  plaintiff  did  resist  and  beat  the  said 
T.  B^f  and  would  not,  being  then  and  there  requested, 
peaceably  and  quietly  proceed  with  the  said  T.  B,  to  the 
said  station-house,  he  the  said  T.  B.  did  then  and  there 
necessarily  a  little  strike  and  beat  the  said  plaintiff,  and 
did  oblige  the  said  plaintiff  to  go,  and  did  carry  and  con* 
vey  the  said  plaintiff  from  the  said  dwelling-house  into  the 
sMd  public  street,  and  in  and  along  divers  other  public 
streets  to  the  said  station-house  in  the  said  declaration 
mentioned,  and  did  then  and  there  imprison  the  said  plain- 
tiff on  the  said  charge  for  the  said  space  of  time  in  the  said 
declaration  mentioned,  being  then  and  there  a  reasonable 
time  in  that  behalf;  and  as  soon  as  he  conveniently  could 
he  compelled  the  said  plaintiff  to  go  into  a  street,  and  in 
and  along  divers  public  streets  to  a  public  office  situate 
&c,  and  then  and  there  imprisoned  the  said  plaintiff;  and 
the  said  plaintiff  was  accordingly  carried  and  conveyed  in 
custody  to  the  said  public  office,  before  J*  R,,  Esq.,  one 
of  the  justices  assigned  to  keep  the  peace  of  our  said 
lord  the  King  within  and  for  the  county  aforesaid,  and 
also  to  hear  and  deternune  divers  felonies,  trespasses,  and 
other  misdemeanours  in  the  said  county,  to  be  examined 
by  and  before  the  said  J.  JB.,  Esq.,  so  being  such  justice  as 
aforesaid,  touching  and  concerning  the  said  premises,  and 
to  be  further  dealt  with  according  to  law.  And  so  by 
means  of  the  premises  the  said  defendant  made  an  assault 
upon  and  beat  the  said  plaintiff,  and  caused  him  to  be  ap- 
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Ejreh.  of  PUas,  prehended  on  the  said  charge  of  felony,  and  forced  him  to 
go  from  the  said  dwelling-house  into  a  public  street,  and 
in  and  along  divers  public  streets  to  the  said  station-bouse, 
and  imprisoned  the  said  plaintiff  upon  the  said  charge,  and 
compelled  him  to  go  into  the  said  public  street  in  that  be- 
half mentioned,  and  in  and  along  divers  public  streets  to 
the  said  public  office,  and  imprisoned  the  said  plaintiff 
upon  the  said  charge  for  the  said  space  of  time  in  the  said 
declaration  mentioned,  the  same  being  a  reasonable  time 
for  that  purpose;  and  which  are  the  said  supposed  tres- 
passes in  the  said  declaration  mentioned,  and  whereof  the 
said  plaintiff  hath  above  complained  against  the  said  de* 
fendant;  and  this  the  said  defendant  is  ready  to  verify, 
&c. 

To  this  there  was  the  general  replication  de  mfurid. 

At  the  trial,  the  defendant  having  proved  a  justification 
of  one  assault,  the  jury  found  a  verdict  for  the  defendant* 

F.  F.  Lee  now  moved  to  set  aside  the  verdict,  and  to 
enter  a  verdict  for  the  plaintiff. — ^Tbere  being  no  evidence 
given  to  prove  that  part  of  the  plea  which  states  that  the 
plaintiff  **  resisted  the  poUce  officer  and  refused  quietly  to 
proceed  to  the  station-house  in  his  custody,  wherefore  the 
defendant  committed  the  assault  mentioned  in  the  declar* 
ation,"  the  plaintiff  was  entitled  to  recover.  The  defendant 
was  bound  to  have  proved  the  whole  of  the  matter  stated 
in  the  plea  as  a  defence  to  the  action;  and  not  having  done 
so,  he  failed  in  making  out  an  answer  to  the  plaintiff's  case. 

Lord  Abinoer,  C.  B. — There  was  only  one  assault 
charged  in  the  declaration,  and  one  plea  justifying  that 
assault.  If  the  plaintiff  proved  that  one  assault  had  been 
committed,  and  the  defendant  proved  so  much  of  his  plea 
as  was  a  sufficient  answer  to  that  assault,  it  was  unneoes* 
sary  for  the  defendant  to  prove  the  rest  of  his  plea..  The 
plaintiff  could  not  have  proved  more  than  one  assault,  and 
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the  defendant  could  not  therefore  be  called  upon  to  prove  Exeh.  rf  PUas, 

more  than  was  a  sufficient  answer  to  one  assault.  ' 

Atkinson 

V, 

BoLLAMD,  B.,  and  GurneYj  B.,  concurred.  Warnb. 

Rule  refused  (a). 
{a)  Vide  Tmothy  v.  iSin^Mon,  ante,  p.  IbJ. 


Arnell  ».  Weatherby. 

XN  this  case,  Mansel  had  obtained  a  rule  to  shew  cause  Where,  in  the 

why  the.  ca  sa.  issued  against  the  defendant  should  not  be  the  8um\«co^ ' 

set  aside,  and  why  the  defendant  should  not  be  discharged  ^^?^!?!/^^ 

out  of  custody,  on  the  ground  that  it  was  stated  in  the  ca*  but  the  writ 

sa.  that  the  sum  recovered  by  the  plaintiff  was  100/.,  to?o^^r^ 

whereas  the  judgment  was  in  feet  for  the  sum  of  88A  only,  f^^^VullL 

that  being  the  amount  of  damages  and  costs.  dAmaga  and 

,  ,  costs,  and  the 

Pending  that  rule,  a  cross  rule  was  obtained  by  FUh^  on  defendant  was 
behalf  of  the  plaintiff,  calling  upon  the  defendant  to  shew  exKadon'for 
cause  why  the  ca.  sa.  should  not  be  amended.     This  motion  *■*  ■""»»  **>« 

,  ,  Court,  on  mo- 

waa  made  upon  an  affidavit,  stating,  that,  although  the  sum  tion,  allowed 

of  lOOA  had  been  inserted  by  mistake  in  the  body  of  the  ca.  amended,  on 

M.,  the  writ  had  been  indorsed  for  the  sum  of  88/.  only,  JSTanVdi-- 

and  the  defendant  had  been  taken  in  execution  for  that  charged  a  ^or 

,  rule  which  had 

sum  only.  been  obtained 

Both  rules,  by  the  direction  of  the  Court,  came  on  toge-  l^^out  ^«k' 
then 

Fish  now  shewed  cause  against  the  first  rule,  for  setting 
aside  the  ca.  sa. — He  objected,y{r«/,  that  it  did  not  appear 
on  the  face  of  the  affidavit  on  which  that  rule  had  been 
obtained,  that  the  application  had  been  made  by  the  de- 
fendant's sanction;  that  the  affidavit  was  expressed   to 
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Bxek.  ci  PUu,  be  made  by  "R.  F.  Thompson,  of  H.,  gendeman,"  not 
-  stating  him  to  be  *' attorney  for  the  defendant.**  He 
A&NBLL  further  objected,  that  the  application  was  made  too  late. 
Wkatheest.  The  defendant  was  taken  in  execution  on  the  6lh  of 
January,  the  first  day  of  term  being  the  ISth,  and  the 
application  was  not  made  until  the  S2nd;  and,  there- 
fore, the  defendant  has  been  guilty  of  delay,  and  the 
rule  ought  to  be  discharged.  He  also  urged  that  no 
prejudice  had  been  done  to  the  defendant  by  the  mistake 
in  the  body  of  the  ca.  sa.,  inasmuch  as  the  officer,  in  exe- 
cuting the  writ,  bad  been  governed  by  the  indorsement, 
which  was  correct.  He  submitted  further,  that  the  rule 
for  amending  the  ca.  sa.  ought  to  be  made  absolute,  with- 
out payment  of  costs;  and  cited  Laroche  y.  Wa^ 
brough  (a),  Newnham  v.  Law  (6),  and  Shaw  v.  Maxwell  {c), 
to  shew  that  a^plaintifFhad  been  allowed  to  amend  a  eo.  <a. 
after  execution,  without  payment  of  costs. 

Manscl,  coniri^,  was  heard  in  support  of  his  rule,  and 
against  the  amendment. 

The  Court  ordered  that  the  rule  for  setting  aside  the  os. 
sa.  should  be  discharged,  without  costs;  and  made  the  role 
for  amending  the  ca.  sa.  absolute,  upon  payment  of  coat^ 

Rule  accordingly. 

(a)  2  T.  R.  737.  {b)  6  T.  R.  677-  (c)  6  T.  R.  450. 


HILARY   TERM,  tf  WILL.  IV.  833 

Ereh.  of  Pleoi, 
1835. 

Colston  v.  Bbrbnds. 

J.N  this  case,  in  the  body  of  the  writ  of  capias,  the  word  Where,  io  the 
Middlesex  was  by  mistake  written  "  Middesex"  An  ap-  otZ^,  thT 
plication  had  been  made  to  BoUand,  B.,  at  chambers,  Zl!!thy^^t 
on  the  part  of  the  defendant,  to  be  discharged  out  of  cus-  written  "iftv- 
tody  on  that  ground^  on  the  authority  of  the  case  of  Hodg-  that  it  was  not 
kinson  V.  Ifodgkinsan  (a),  where  the  Court  of  King's  Bench  ^^^t^^^^^ 
held  that  the  defendant  in  such  a  case  was  entitled  to  his  no  ground  for 

orderiDg  the  de- 

discharge.    The  learned  Baron  made  an  order  for  the  fendanttobe 
discharge  of  the  defendant  at  the  expiration  of  two  days,  ofVuatody  on 
unless  the  Court  should  order  differently,  and  recommend-  ^^"appear^"'" 
ed  an  application  to  be  made  to  the  full  Court.    Hoggins^  •'<<»• 
in  Michaelmas  Term  last,  moved  for  a  rule  to  shew  cause 
why  the  writ  of  capias  should  not  be  amended. 

Parke,  B. — According  to  the  practice  it  cannot  be 
amended,  but  the  case  of  Hodgkinson  v.  Hodgkinson  has 
been  doubted.  The  proper  course  will  be,  to  grant  you  a 
rule  to  shew  cause  why  the  order  of  my  Brother  Bolland 
should  not  be  set  aside. 

On  the  last  day  of  Michaelmas  Term,  Hoggins  moved 
to  make  that  rule  absolute.  No  cause  being  shewn  against 
it,  and  the  Court  having  asked  what  the  ground  of  the 
motion  was,  ordered  the  rule  to  be  made  absolute. 

The  case  of  Hodgkinson  v.  Hodgkinson  having  been 
again  cited,  in  Hilary  Term, — 

Alderson,  B.,  said,  it  had  been  overruled  in  this  Court, 
alluding  to  the  present  case.  And,  in  Easter  Term  follow- 
ing, the  principal  case  having  again  come  before  this 
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fxcA.  0/  Piia9,  Court,  and  the  case  of  Hodgkinson  v.  Hodgkinsan  haying 
'-^     been  alluded  to — 


Colston 
9. 

B  BR  ENDS. 


Parke,  B.,  said — You  must  not  take  that  as  an  autho- 
rity, as  this  Court  has  overruled  that  decision. 


An  Action  of 
attumptit  for 
the  breach  of 
an  implied  con< 
tract  to  keep 
premisef  fai  ro<* 
pair  is  tran- 
sitory and  not 
local. 

Where  an  in- 


BucKWORTH  V.  Simpson  and  Bennee. 

Assumpsit.— The  first  count  of  the  decoration 
stated  that,  by  an  agreement  dated  6th  December,  1805, 
M.  M.  Buehvorthf  J.  C.  Reeding,  and  P.  jilaboine,  as 
trustees  and  testamentary  guardians  of  the  plaintiff,  let  a 
messuage,  land,  and  premises,  in  the  county  of  Lincoln,  to 
one  WiUiam  Barber,  to  have  and  to  hold,  from  the  6th 
wMTn'l^Uy''i  ^*y  ^^^P^^  *l^en  next  ensuing,  for  and  during  the  term 
lease,  bat  which  of  ouc  year  from  thence  to  be  complete  and  ended,  and 
meat  sump  for  thenceforward  from  year  to  year  so  long  as  all  parties 
cuted™  805"  should  think  proper,  either  of  them  giving  notice  in 
at  which  period  writing  to  the  other  of  his  wish  and  intention  to  detemune 

the  amount  of  ° 

the  stomp  on  a 

lease,  according 

to  the  act  then 

in  force,  was  R 

lOs,,  but  was 

stamped  in 

provisions  of  the  ment  of  the  farm,  and  also  a  promise  by  him  to  keep  the 
I36^s.%^'with  buildings  and  premises  in  complete  repair,  and  to  leave 
a  stomp  of  w.,  them  in  good  and  tenantable  repair  at  the  end  of  the  year 
amount  of  the  when  they  should  be  quitted.  It  then  alleged  that  the 
fo^^— ^^     plaintiff  came  of  age  SSnd  December,  1815;  and  that,  in 

that  the  proper 
duty  had  been 
paid. 

A,  demised  to  B.  certain  lands  and  premiaet  Sot  one  year  certoin,  and  then  from  year  to  year  so 
long  as  the  parties  should  think  proper,  with  power  to  determine  it  on  giving  notice  to  quit;  and 
the  lease  contained  various  terms  and  conditions  as  to  the  management  of  the  lands  and  repairiac 
the  buildings.  The  lessee  died,  and  his  executors  entered  into  the  occupation  of  the  prmiiWj 
and  continued  to  occupy  and  paid  rent: — Heldf  that  they  were  chargeable  in  their  personal  chsr- 
acter  upon  the  terms  contoined  in  the  original  demise;  their  continuing  to  oocnpy,  and  the 
landlord's  abstaining  from  giving  notice  to  quit,  raising  an  implied  promise  on  their  parts  to  abide 
by  the  terms  of  the  original  contract. 


the  said  demise  and  tenancy,  at  least  six  months  previous 
to  the  expiration  of  any  one  year,  at  the  rent  therein  men- 
tioned. The  declaration  then  set  out  various  under- 
takings by  the  said  William  Barber  as  to  the  manage- 
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consideration  that  he  had  undertaken  to  let  the  premises  SxtA.  of  puat, 

1835 
to  fVilUam  Barber  on  the  same  terms  as  in  the  agree- 
ment made  with  his  guardians,  the  said  WiUiam  Barber 
undertook  to  perform  the  same  in  all  things  on  his  behalf 
to  be  performed;  that^  on  the  5th  of  January ^  1821,  the 
said  WiUiam  Barber  made  his  willj  and  authorized  and 
directed  the  defendants,  together  with  one  C  M.  Ed^ 
nmnds,  to  continue  bis  business  ia  trust  for  certain  per- 
sons and  purposes,  and  died  on  the  2nd  of  MarcAt  18@1 : 
that  the  two  defendants  proved  the  will,  and  that  all  the 
estate,  right,  title,  and  interest  of  the  said  William  Barber, 
of,  in,  and  to  the  said  demised  premises  came  by  assign- 
ment to  the  defendants.  It  then  further  alleged,  that,  in 
consideration  of  the  premises^  and  that  the  plaintiff  would 
permit  them  to  continue  in  possession  of  the  demised  pre^ 
mises  as  such  assignees,  and  would  omit  to  give  them  six 
months  notice  to  quit  at  the  proper  time  and  according  to 
the  terms  in  the  agreement  mentioned,  the  defendants  un- 
dertook to  perform  the  agreement  in  all  things  to  be  per- 
formed on  the  behalf  of  the  said  William  Barber.  The 
declaration  then  averred  that  the  said  William  Barber 
was  tenant  to  the  plaintiff  until  his  death,  and  that  after 
his  death  the  defendants  became  and  were  the  tenants, 
and  continued  as  such  tenants  in  possessioB  to  the  plain- 
tiff for  a  long  space  of  time,  to  wit,  until  the  6th  of  ^pn7, 
18SS;  and  although  the  pbmtiff  sufiSered  them  to  remain 
in  possession,  and  omitted  to  give  them  six  months'  notice 
Co  quit  at  the  proper  time  and  according  to  the  terms  of 
the  agreement,  yet  that  the  defendants,  as  such  assignees 
as  aforesaid,  during  the  tenancy  since  the  death  of  the 
said  WiUiam  Barber  until  the  6th  April,  188S,  did  not 
keep  the  premises  in  repair,  but-  delivered  them  up  on 
that  day  in  a  bad  and  untenantable  state  of  repair. 

The  second  count  was  similar  to  the  first. 

The  third  count  omitted  the  statement  of  the  letting  by 
the  trustees,  but  stated  that  Barber  took  the  premises' 

LLL  2 
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Exeh,  of  Pleas,  from  the  plaintiff,  and  promised  to  keep  them  in  complete 
repair,  and  then  alleged  the  defendants'  liability  and  breach 
of  contract,  as  in  the  first  count. 

The  fourth  count  was  similar  to  the  thirds  with  the  ex- 
ception that  Barber^s  engagement  was  expressed  some- 
what more  generally ;  and  it  was  alleged  that  on  Barbers 
death  the  premises  came  to  the  defendants  by  assignment, 
and  they  engaged  to  use  them  in  a  tenant-like  and  proper 
manner  during  their  tenancy.  The  last  count  was  for  use 
and  occupation. 

The  venve  was  laid  in  Middlesex. 

The  defendant  Benner  suffered  judgment  by  default, 
but  the  defendant  Simpson  pleaded  the  general  issue  and 
the  Statute  of  Limitations,  upon  which  the  plaintiff  joined 
issue. 

The  cause  was  tried  before  Gumeyj  B.,  at  the  Middle- 
sex sittings  after  last  Michaelmas  Term,  when  it  appeared 
that  Barber  took  the  premises,  which  were  situate  in  the 
county  of  Lincoln,  under  this  agreement  with  the  trustees, 
and  had  occupied  them  until  his  death;  and  the  jury  found 
on  the  evidence  that  the  defendants  Simpson  and  Benner 
had  become  the  tenants  of  the  plaintiff  after  the  death  of 
Barber;  they  also  found  that  the  dilapidations,  according 
to  the  liability  stated  in  the  declaration,  amounted  to  S4^; 
but  that,  according  to  the  liability  of  a  tenant  from  year  to 
year,  they  would  amount  to  5/.  only.  The  original  agree- 
ment with  the  trustees,  dated  6th  December,  1805,  was 
produced,  bearing  upon  it  an  agreement  stamp  of  l&r.,  and 
also  a  1/.  stamp,  which  latter  stamp  had  been  recently 
affixed  to  the  agreement.  It  was  objected  that  the  stamp, 
according  to  the  act  in  force  at  the  time  of  the  executioii 
of  the  instrument,  ought  to  have  been  IL  lOs.  It  was 
also  objected,  that  this  action  was  not  brought  in  the 
proper  county;  that  the  cause  of  action  was  local,  and  the 
venue  ought  to  have  been  laid  in  the  county  where  the  pre- 
mises were  situate.    It  was  also  objected  that  there  was 
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no  evidence  to  shew  any  express  agreement  by  the  execu-  Exeh.  of  Piea», 
tors  to  hold  the  premises  as  alleged  in  the  declaration.  It 
was  further  objected  that  the  legal  estate  was  not  in  the  plain- 
tiff, but  in  his  trustees.  The  learned  Judge  overruled  the 
objections,  but  gave  the  defendant  leave  to  move  to  enter 
a  nonsuit  or  a  verdict  for  the  defendant,  or  to  reduce  the 
damages  for  the  dilapidations  from  34/.  to  5L 

M.  D.  HiU,  early  in  this  term,  moved  accordingly  on 
all  the  points  reserved.  The  Court  granted  a  rule  on  the 
objections  to  the  stamp,  and  as  to  the  proof  of  the  con- 
tract alleged  in  the  declaration.  On  the  objection  urged 
that  the  venue  was  local,  it  was  answered  by  the  Court, 
that  this  being  an  action  of  assumpsit  on  a  contract,  it  was 
a  transitory  action,  and  not  local;  and  therefore  the  venue 
was  properly  laid  in  Middlesex;  and  Parke,  B.,  observed, 
"  That  the  doctrine  applicable  to  covenants  running  with 
the  land  was  inapplicable  to  the  action  of  assumpsit.*'  The 
Court  also  held,  that  on  the  evidence  there  was  nothing 
to  shew  that  the  legal  estate  was  not  in  the  plaintiff. 

Adams,  Serjt.,  and  J.  J.  fVilUams,  now  shewed  cause. 
— The  first  question  is,  whether  the  instrument  in 
question  was  properly  stamped?  The  instrument  pro- 
duced had  on  it  a  stamp  of  I5s.  as  for  an  agreement; 
but  it  had  also  upon  it  a  lease  stamp  of  1/.,  which  was 
affixed  to  it  }ust  before  the  trial,  and  which  is  the 
proper  stamp  for  a  lease  imposed  by  the  55  Geo.  3, 
c.  184.  It  will  be  said  that  this  instrument  was  exe- 
cuted in  the  year  1805;  and  that,  according  to  the  provi- 
sions of  the  44  Geo.  3,  c.  99,  the  Stamp  Act  then  in  force, 
the  stamp  upon  a  lease  was  1/.  lOs.,  and,  therefore,  that 
the  stamp  of  1/.  is  insufficient:  and  that  where  a  stamp  is 
required  to  be  put  upon  any  instrument,  it  must  be  that 
stamp  which  is  in  force  at  the  time  of  its  execution.     But 
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Exch.  of  Pt§as,  the  practice  at  the  Stamp  OflSce  always  is  to  impose  the 
stamps  in  force  at  the  time  when  they  are  affixed.  And 
by  the  55  Geo.  3,  c.  184,  it  is  expressly  provided  that  all 
previous  duties  shall  cease  and  determine;  therefore  it 
cannot  be  intended  that  a  duty  shall  be  imposed  which 
the  legblature  has  declared  shall  altogether  cease.  This 
instrument  was  stamped  under  the  provisions  contuned  in 
the  37  Geo.  S,  c.  136^  s.  2,  which  enacU, ''  That  where 
any  skin  or  piece  of  veUum,  or  parchment,  or  sheet  or 
piece  of  paper,  on  which  any  matter  or  thing  (except  bills 
of  exchange,  &c.)  shall  have  been  engrossed,  printed,  or 
written,  shall  be  brought  to  the  said  commissioners  to  be 
stamped,  after  the  same  shall  have  been  executed,  the 
same  not  having  been  stamped  with  any  stamp,  or  having 
been  stamped  with  a  stamp  of  less  value  than  is  by  law 
required,  and  the  person  or  persons  producing  the 
is  desirous  of  having  the  same  duly  stamped,  but  the 
cannot  according  to  the  laws  in  force  be  stamped  without 
payment  of  accumulated  penalties,  exceeding  ten  pounds 
besides  the  duty,  that  then  and  in  every  such  case  it  shall 
and  may  be  lawful  for  the  said  commissioners  to  direct  the 
proper  officers,  and  such  officers  are  hereby  required,  to 
stamp  the  same  on  payment  of  the  duiy  by  law  payable  for 
such  vellum,  &c*,  in  respect  of  the  instrument,  matter,  or 
thing  engrossed,  printed,  or  written  thereon,  and  one  penalty 
of  ten  pounds  only  for  every  such  skin  or  piece  of  vellum  or 
parchment,  or  sheet  or  piece  of  paper,  although  the  duty 
payable  for  the  same  shall  have  been  imposed  by  more 
than  one  act  of  Parliament,  and  notwithstanding  the  penal- 
ties thereupon  may  have  accumulated  to  a  larger  sum  than 
the  said  sum  of  ten  pounds.*'  The  proper  construction 
to  be  given  to  the  words  *^  on  payment  of  the  duty  by 
law  payable,*'  is  the  duty  which  is  payable  by  law  at  the 
time  when  the  stamp  is  affixed  to  the  instrument,  whe» 
ther  such  duty  be  greater  or  less  than  at  the  time  when 
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the  instrument  was  executed.     In  Doe  d.  Dyke  ▼.  Whit'  Exek,  of  puas, 

1835 
tittgham  (a),  the  objection  was  taken  at  the  trial  that  a     ^ 

deed  could  not  be  received  in  evidence,  unless  stamped    Buckworth 

with  the  particular  deed  stamp  which  by  law  was  required      simp^om. 

at  the  time  of  the  execution  of  the  deed;  Lawrence ^  J., 

having  overruled  the  objection,  it  was  abandoned  as  un* 

tenable  on  a  motion  before  the  Court  in  banco  to  set  aside 

the  verdict.    That  is  an  authority  in  favour  of  this  con* 

struction. 

With  respect  to  the  second  objection,  that  the  contract 

as  alleged  in  the  declaration  was  not  proved,  it  is  sub* 

mitted  that  the  proof  given  was  clearly  sufficient.    After 

the  death  of  Barber^  the  original  lessee,  the  defendants, 

his  executors,  entered  into  and  continued  in  the  occupa* 

tion  and  enjoyment  of  the  premises,  and  by  so  doing 

became  tenants  from  year  to  year  to  the  plaintiff  upon 

the  terms  of  the  original  tenancy;  and  the  plaintiff  not 

having  given  any  notice  to  determine  the  tenancy,  by 

refraining  to  do  so,  entered  into  an  implied  contract  with 

the  defendants,  that  they  should  become  tenants  on  the 

terms  of  the  original  lease. 

M.  D.  HiU  and  Busby ^  contrd. — If  the  construction  of 
the  stamp  laws  for  which  the  plaintiff  contends  should  be 
adopted,  the  payment  of  the  duty  properly  payable  on 
this  instrument  would  be  evaded.  The  stamp  on  an 
instrument  like  this  in  the  year  1805,  at  the  time  it  was 
executed,  was  1/.  10^.,  whereas,  by  the  55  Oeo.  3,  c.  184, 
it  is  now  only  1/. ;  and  if  that  were  allowed  to  be  sufficient^ 
a  lower  stamp  would  be  put  upon  this  instrument  than 
was  by  law  contemplated  and  imposed  at  the  time;  which 
would  be  a  fraud  on  the  revenue.  The  37  Geo.  3,  c.  136, 
s.  1.,  provides  for  two  cases:  one,  where,  before  the  ap« 

(o)  4  Taunt.  20. 
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Eieh.  of  Pleas,  plication  to  the  commissioners  of  stamps,  no  stamp  what- 
ever has  been  imposed ;  another,  where  a  stamp  too  small 
in  amount,  but  of  the  proper  denomination,  has  been  put 
upon  an  instrument.  The  present  case  is  not  comprehended 
within  either  the  one  case  or  the  other :  for,  first,  diere 
was  a  stamp  of  \5s.  upon  this  instrument,  before  the 
stamp  of  !/•  was  put  upon  it,  therefore  it  is  not  within  the 
first  branch ;  and,  secondly,  the  stamp  first  imposed  being 
an  agreement  stamp  only,  was  not  of  the  proper  denomi- 
nation, and,  consequently,  does  not  come  within  the  second 
case.  The  first  section  of  that  statute  provides,  that 
when  upon  any  instrument  there  shall  be  impressed  a 
stamp  of  a  particular  denomination,  but  of  an  equal  or 
greater  value  with  the  stamp  required  at  the  time  of 
making,  signing,  or  executing  the  instrument,  it  shall  be 
lawful  for  the  commissioners  in  every  such  case,  upon  pay- 
ment of  the- duty  by  law  payable  in  respect  of  such  in- 
strument, and  a  penalty  of  51.,  to  cause  the  same  to  be 
stamped  with  the  proper  stamp  provided  and  in  use  far 
the  same  at  the  time  such  vellum  or  paper  shall  be  pro- 
duced to  be  stamped.  That  section,  it  might  be  contended, 
rendered  it  sufficient  to  have  any  instrument  stamped  with 
the  stamp  in  use  at  the  time;  but  that  only  applies  to 
cases  where  the  instrument  has  been  sti^mped  with  a  stamp 
of  equal  or  greater  value  than  the  stamp  required  at  the 
time  the  instrument  was  executed:  and,  besides,  there  is 
no  such  provision  in  the  second  section,  and,  consequently, 
it  cannot  be  assumed  that  the  legislature  intended  it  to 
apply  to  cases  coming  within  that  section.  [Parie,  B. — 
The  words  in  both  sections  are,  "  the  duty  by  law  pay- 
able.'* All  the  duties  imposed  by  former  acts  are  now  re- 
pealed by  the  55  Oeo.  3,  c.  184:  the  duties  granted  by 
former  acts  cannot  consequently  be  ''  duties  by  law  pay- 
able."] 
Then,  secondly,  the  allegation  in  the  declarati<»i,  that 
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the  defendants  became  and  were  tenants  to  the  plaintiff^  B*eh.  of  PUat, 
was  not  supported  by  the  proof.  Although  the  defen- 
dants, being  the  executors  of  the  original  lessee,  and 
having  entered  into  the  occupation  of  the  premises  on  his 
death,  might  have  been  liable  as  assignees  of  the  term,  yet 
they  are  not  charged  as  such  in  the  declaration ;  but  the 
allegation  is,  that,  after  the  death  of  the  lessee,  the  defen- 
dants became  and  were  tenants  in  possession  to  the  plain- 
tiff, which  is  an  averment  of  a  personal  contract  having 
been  entered  into  between  them  and  the  plaintiflf^  of  which 
there  was  no  proof.  Where  a  tenancy  from  year  to  year, 
80  long  as  the  parties  respectively  please,  is  created,  with 
a  power  to  either  party  to  determine  the  tenancy  on  giving 
notice  to  quit,  and  the  tenant  occupies  for  several  years,  it 
is  not  to  be  considered  as  a  new  demise  from  the  expira- 
tion of  each  year,  but  as  a  continuance  of  the  original 
taking.  And  accordingly,  in  Birch  v.  Wright  (a),  BuUer, 
J.,  says,  '*  If  a  tenant  from  year  to  year  hold  for  four  or 
five  years,  either  he  or  his  landlord,  at  the  expiration  of 
that  time,  may  declare  on  the  demise  as  having  been  made 
for  such  a  number  of  years."  And  in  Rex  v.  Herstmon^ 
eeaux  (i),  the  above  passage  is  cited  by  Mr.  Justice 
Bayley  in  delivering  the  judgment  of  the  Court;  and  he 
adds,  **  This  is  on  the  principle  that  it  is  to  be  considered 
as  a  lease  for  so  many  years  as  the  party  shall  occupy, 
unless  in  the  meantime  it  shall  be  defeated  by  notice  on  the 
one  side  or  the  other."  The  defendants  can  only  be  per- 
sonally responsible  on  the  ground  that  the  old  lease  has 
been  determined,  and  a  new  contract  has  been  entered 
into  with  them  in  express  terms;  but  here  there  is  no 
proof  of  any  such  contract.  The  defendants,  by  entering 
into  the  occupation  of  the  premises  on  the  death  of  their 
testator,  and  continuing  in  such  possession  and  occupa- 

(a)  I  T.  R.  380.        (6)  7  B.  &  Cress.  661  j  1  Man.  &  Ry.  426,  S.  C. 
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Ex^  of  Pieast  tion,  may  be  personally  liable  for  use  and  occupation; 

^     but»  as  respects  the  particular  stipulations  and  agree- 

BuoKwoRTB    ments  contained  in  the  original  lease,  the  plaintiff  can 

SiMPsoir.      only  be  entitled  to  charge  them  in  their  representatire 

character  for  any  breach  of  those  stipulations.      The 

contract,  as  stated  in  the  declaration,  setting  out  a  personal 

agreement  by  them  to  hold  on  the  terms  of  the  original 

lease,  is  not  supported  by  proof. 

Lord  Abinger,  C.  B. — I  am  of  opinion  that  this  rule 
ought  to  be  discharged.  The  objection  taken  to  the 
stamp  on  this  instrument  ought  not  to  be  sustained.  The 
different  sections  of  the  Stamp  Act  must  have  the  same 
construction  put  upon  them;  and  the  ingenious  obsenra- 
tion  which  has  been  made,  that,  by  such  a  construction, 
the  party  would  be  enabled  to  gain  an  advantage  in  the 
present  case,  is  answered  by  the  observation,  that,  in  every 
other  instance,  no  such  advantage  could  be  obtained, 
inasmuch  as  the  duties  have  been  increased.  The  statute 
authorizes  the  demand  of  the  duties  in  force  at  the  time 
when  the  stamp  is  affixed.  The  next  objection  is  involved 
in  some  obscurity.  I  do  not  wish  to  raise  any  doubt  on 
the  decisions  which  have  been  cited  to  shew  that,  where 
there  is  a  lease  from  year  to  year,  which  continues  for 
several  years,  it  may  be  treated  as  a  lease  originaUy  granted 
for  the  whole  term.  I  give  no  opinion  in  contradiction 
of  those  dicta.  In  whatever  way  this  case  is  put,  the 
action  of  assumpsit  is  the  proper  form  of  action  to  recover 
damages  for  not  repairing;  though,  it  is  true,  debt  might 
also  have  been  maintainable  to  recover  the  rent.  An  ac- 
tion of  assumpsit  has  been  brought  against  the  defendants 
in  their  personal  characters ;  and,  as  it  is  admitted  that 
they  occupied  the  farm  after  Barber's  death,  they  are 
liable  in  respect  of  such  occupation  de  bonis  proprOs* 
The  action  is,  therefore,  maintainable  against  them,  and 
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must  be  in  form  assumpsit.    .But  it  isjsaid,  that  the  te-  jBmA.  of  Pleat, 

nancy  is  improperly  stated^  as  on  a  lease  from  year  to  year, 

that  it  ought  to  have  been  for  the  vhole  term.    The  rule 

is^  that  a  party  may,  in  his  pleadings,  set  forth  his  whole 

case,  and  the  Court  may  determine  the  legal  effect  of  it. 

That  has  been  done  here.    EDOUgh  is  stated  to  raise  the 

promise  onthe  part  of  the  defendants,  and  the  declaration 

appears  to.me  to^be  good.    Indeed,  I  do  not  see  how  a 

declaration  in  any  other  form  could  have  been  supported 

by.the  present  evidence.    It  states  a  demise,  which  is  to 

continue  ^m  year  to  year,  unless  the  parties  give  notice 

to  determine  it;  and  then  there  is  an  allegation  of  the 

two  facts,  namely,  the  absence  of  the  notice,  and  the 

continuance  of  the  occupation,  from  which  the  promise 

which  is  alleged  in  the  declaration  may  be  inferred.    It 

appears  to  me,  therefore,  that  all  that  is  necessary  to  be 

stated  to  raise  that  promise  is  set  forth  in  the  declaration, 

and  therefore  that  this  rule  ought  to  be  discharged. 

Parks,  B. — ^I  am  of  the  same  opinion,  and  can  add 
nothing  to  what  has  been  urged  by  my  Lord  Abinger  on 
the  subject  of  the  stamp;  but  the  other  point  is  one  of 
some  importance.  The  declaration  states  the  facts  of  the 
case  correctly  [the  learned  Baron  here  read  the  declara- 
tion] ;  and  the  promise  alleged  to  have  been  made  by  the 
defendants  was,  that,  in  consideration  of  the  plaintiff  per- 
mitting them  to  continue  in  possession  of  the  premises, 
and  omitting  to  give  notice  according  to  the  terms  of  the 
agreement,  they  would  perform  the  agreement  in  all  things 
to  be  performed  on  the  behalf  of  Barber.  The  question 
is,  whether  this  promise  can  be  implied  by  law.  I  am  of 
opinion  that  it  is  an  implication  of  law,  arising  from  the 
situation  of  the  parties ;  and,  if  it  were  not  so,  great  in- 
convenience would  be  felt,  for  this  species  of  holding  is 
very  common.    The  nature  of  the  demise  is  this,  that  the 


844  CASES  IN  THE   EXCHEQUER, 

Exch.  of  PUa»,  party  taking  it  is  to  iiold  on  from  year  to  year,  so  long  as 
^  the  parties  shall  please,  with  the  power  of  notifying  that 
BucKwoRTH  dissent  by  giving  a  notice  to  quit.  Suppose  the  land  to 
SmnoH.  descend  to  the  heir-at-law,  and  he  omits  to  signify  his 
dissent  to  its  continuance  by  giving  notice  to  quit,  the  te- 
nancy will  continue.  Again,  if  the  tenant  assigns,  and 
the  landlord  do  not  give  notice,  the  assignee  must  hold  on 
the  same  terms.  That  contract  the  law  will  imply;  other- 
wise the  consequence  would  be,  that  no  action  could  be 
brought  on  the  original  demise  when  there  is  an  occupa- 
tion from  year  to  year,  and  the  tenant  assigns,  for  there  is 
no  contract  whatever  unless  the  original  contract  is  trans- 
ferred by  operation  of  law.  It  is  contended,  however, 
that  the  executors  of  the  original  landlord,  where  he  is 
dead,  must  bring  an  action  against  the  personal  repre- 
sentative of  the  original  tenant  That  would  be  very  in- 
convenient ;  and  therefore  it  is  better  to  hold  that  a  new 
relation  of  landlord  and  tenant  arises  by  implication  from 
the  situation  of  the  parties,  where  there  is  a  continuance 
of  the  occupation,  and  an  omission  by  those  who  represent 
the  original  parties  to  give  notice  to  quit. 

BoLLAND,  B.,  and  Gurnet,  B.,  concurred. 

Rule  discharged. 
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Exeh.  df  Pleai, 
1835. 

Dixon  v.  Chambers. 

X  HIS  was  an  action  of  assumpsit  brought  by  the  payee  where,  by  a 
against  the  maker  of  a  promissory  note,  by  which  the  de-  ^.^p^ji^d  toT 
fendant ''  promised  to  pay  to  the  plaintiff  on  demand  SO/.,  p»y  b.  on  de- 

.  1     .       i.  t   -  .1  n  1  .       iM   mand  20/:  with 

With  lawiul  mterest  until  payment,  for  value  received,  lawful  interest 
At  the  trial  before  ^/ifcrjcwi,  B.,  at  the  Zoyicton  sittings  JofiaK"** 
after  last  Michaelmas  Term,  the  note,  when  produced,  cMvedj— fleM, 

'  »  r  »   that  this  was 

appeared  to  be  stamped  with  a  stamp  of  Is.  6d.,  where*  not  a  note  pay- 
upon  it  was  objected  for  the  defendant  that  the  stamp  on  demand^^ut 
ought  to  have  been  2s.  instead  of  1*.  6*    The  learned  'Vi"*ru*®1'^" 

^  able  otherwise 

Judge,  however,  overruled  the  objection,  and  the  plaintiff  than  to  bearer 

within  two 

obtained  a  verdict.  months  after 

date. 

Chmning  now  moved  for  a  new  trial  on  the  ground  that 
the  stamp  was  insufficient  He  cited  Keaiesv.  WhieU 
don(ja\  where  it  was  held  that  a  promissory  note  for  11/., 
payable  to  A.  B.,  on  demand,  was  a  promissory  note  pay- 
able to  bearer  on  demand  within  the  meaning  of  the  55 
Geo.  3,  c.  184,  and  required  a  &•  stamp. 

Lord  Abinger,  C.  B. — That  case  has  been  very  much 
doubted. 


Parks,  B. — I  think  you  will  find  that  that  case  has 
been  expressly  overruled  (6).  A  promissory  note  of  this 
description  falls  within  the  second  class  of  notes  payable 
otherwise  than  to  bearer,  within  two  months  after  date. 

Rule  refused. 

(a)8B.&C.7. 
(i)  See  Cheetham  ▼.  Butler,  2  Nev.  &  Man.  453;  5  B.  &  AdoL  837,  S.  G. 
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Sxek,  of  PUm, 
1835. 


Upon  a  refer- 
ence of  a  cause 
and  all  matters 
in  diflference, 
the  arbitrators 
awarded  tliat 
there  was  a  ba- 
lance of  26L 
due  from  the 
plaintiff  to  the 
defendant,  but 
did  not  order 
the  money  to 
be  pud:  the 
Court  refused 
to  grant  an  at- 
tachment for 
nonpayment 
thereoC 


Hopkins  0.  Datibs. 

In  this  case  E.  V.  WilUams  moved  for  an  attachment 
against  the  plaintiff  for  nonpayment  of  money  pnratiant 
to  an  award. 

R.  V.  Richards  shewed  cause  in  the  first  instance.  In 
this  case  there  was  a  reference  of  the  cause  and  all  mat- 
ters in  difference  between  the  parties,  and  the  arbitrators 
awarded  that  there  was  no  balance  due  from  the  defen- 
dant to  the  plaintiff,  but  that  there  was  a  balance  of  S6JL 
due  from  the  plaintiff  to  the  defendant.  They,  howerer, 
did  not  by  their  award  order  that  sum  to  be  paid.  The 
award  then  goes  on  to  direct  that  the  costs  and  charges, 
amounting  to  15/.,  shall  be  paid  by  the  plaintiff;  but  they 
do  not  say  to  whom  they  are  to  be  paid,  whether  to  the 
defendant  or  not  There  being  no  order  to  pay  the  money, 
there  cannot  have  been  any  contempt  of  the  mle  of 
Court  The  award  must  shew  that  money  ia  ordered  to 
be  paid,  or  it  does  not  warrant  the  application  for  an  at- 
tachment 


E.  V,  WilUafiUt  in  support  of  the  motion. — Undoubtedly, 
in  Edgell  Y.  DalUmare  {a)t  where  the  award  found  the 
party  to  be  indebted,  but  contained  no  order  for  him  to 
pay  the  money,  the  Court  of  Ccwmmmi  Pleat  refused  a  rvde 
for  an  attachment,  on  the  ground  that  th^re  being  no  order 
to  pay,  there  could  be  no  disobedience  to  the  award*  If 
the  Court  are  inclined  to  follow  that  case,  and  to  consider 
it  as  law,  thu  motion,  it  is  admitted,  cannot  be  supported. 
The  facts  of  that  case  do  not  appear,  but  the  principle 
there  stated  is,  that  there  being  no  order  in  the  award, 
there  could  be  no  disobedience;  but  an  attachment  is  not 


(a)  11  B.  Moore,  541;  3  Bin;.  634,  S.  C. 


HILARY  TERM,  5  WILL.  lY.  847 

granted  on  the  ground  of  any  contempt  of  the  arbitrator's  JBcdA.  vf  Pka», 
order,  but  for  disobedience  of  the  rule  of  Court,  which 
directs  that  the  parties  shall  abide  by  the  award.  If  upon 
the  award  there  is  a  sufficient  ground  to  doubt  the  mean- 
ing of  the  arbitrators,  there  may  be  no  contempt  of  the 
rule  of  Court;  but  here  the  party  is  in  contempt  for  not 
abiding  by  the  award,  the  meaning  of  which  is  clear.  In 
the  note  to  Veale  v.  Warner  (a),  it  is  said,  *'  The  Court  of 
King* 9  Bench,  in  the  reign  of  Charles  the  Second,  when 
Kelynge  was  Chief  Justice,  began  to  compel  a  performance 
of  the  award  by  attachment,  as  for  a  contempt  of  a  rule 
of  Court;"  and  Stiles  v.  Treste{b)  is  referred  to.  That 
case  must  have  been  decided  soon  after  the  practice  was 
established.  There  the  award  was  '*  that  one  should  keep 
the  goods,  paying  so  much  money  to  the  other;**  and  the 
Court  held  that  the  meaning  was,  that  the  money  should 
be  paid,  and  that  the  award  was  good.  [Lord  Abinger^ 
C.  B. — ^There  the  award,  if  it  amounts  to  any  thing,  is, 
that  one  shall  have  the  goods  and  the  other  shall  pay  the 
money.]  In  Cariwrighi  ▼.  Blackworih  (c),  where  the  case 
of  Edgell  V.  DaUimore  was  cited,  Mr.  Justice  Litlledale 
held  that  the  arbitrator,  by  directing  a  verdict  to  be  en* 
tered  for  204/.,  had  done  that  which  was  tantamount  to 
directing  that  sum  of  money  to  be  paid  by  the  defendant 
to  the  plaintiff.  In  this  case,  as  no  one  on  reading  this 
award  can  fail  to  see  the  meaning  of  the  arbitrator,  the 
Court  will  grant  the  attachment. 

Lord  Abingbr,  C.  B. — I  think,  upon  the  authority  of 
the  case  of  Edgell  v.  DaUimore,  we  ought  not  to  make 
this  rule  absolute.  The  award  is  evidence  of  a  debt  being 
due;  but,  as  the  arbitrator  does  not  order  the  plaintiff  to 
pay  the  money,  I  think  he  cannot  be  said  to  have  com- 

(a)  1  Wins.  Saund.  327  c.  (b)  1  Sid.  64. 

(c)  lDowl.Pr.Ca.  489. 
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If  the  award  be  valid ,  an  action 


JSxeft.  0/  Pkai,  mitted  any  contempt. 

may  be  maintained  upon  it 


Parke,  B. — ^I  think  myself  bound  by  the  authority  of 
EdgeU  v.  DaUimore.  If  the  matter  were  res  iniegra, 
perhaps  I  should  not  have  come  to  the  same  conclusion. 
But  I  do  not  see  my  way  clear  enough  on  the  subject  to 
say  that  that  case  is  not  law. 

BoLLAND,  B.— I  think  that  EdgeU  v.  DaUimore  was 
properly  decided,  and  that  what  is  there  stated  by  the 
Court  is  correct.  Though  an  action  may  be  maintainable 
on  the  award,  yet,  if  no  order  to  pay  the  money  be  ex- 
pressed in  it,  how  can  we  say  that  the  party  is  in  con- 
tempt? 

Lord  Abinobr,  C.  B.,  afterwards  added — I  do  not  say 

that  if  the  matter  were  elaborately  discussed,  I  might  not 

be  of  a  different  opinion ;  but  I  incline  to  think  that  I 

should  agree  with  the  opinion  of  the  Court  of  Conumm 

Pleas. 

Motion  refused. 


This  Court  has 
no  power  to 
order  Judgment 
to  be  entered  up 
non  ohtiante 
veredicto,  in  an 
action  in  the 
Common  Pleat 
at  Laneatter, 
under  4  &  5  fF. 
4,  c.  126. 


Potter  v.  Moss. 

Xn  this  case,  which  was  an  action  in  the  Comnum  Pteas 
at  Lancaster,  Wightman  moved,  under  the  4  &  5  Witl.  4, 
c.  126,  to  enter  up  judgment  non  obstante  veredicto. 

Parke,  B. — It  is  quite  clear,  that,  under  the  words  of 
the  act  of  Parliament,  we  have  no  power  to  order  judg- 
ment non  obstante  veredicto  to  be  entered  up,  where  the 
action  is  brought  in  the  Court  of  Common  Pleas  at  Lam^ 

caster. 

Rule  refused  (a). 


(a)  See  B^fmev,  Fitxhugh,  ante,  598. 
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Ejich,  of  Pleat f 

Foster  and  Another  v.  Pearson  and  Others  (a). 
Stephens  v.  Foster  and  Another  (6). 

XHESE  two  cases  arose  out  of  the  same  transaction   ir.  and  P.,  bro. 
which  gave  rise  to  the  case  o(  Haynes  v.  Foster  (c).  had  in  their    ' 

Foster  v.  Pearson  was  tried  at  the  London  sittings  after  P?*?f"*°°  ***"■ 

^  of  different  cus- 

Trinity  Term^  ISS^,  before  Bolland,  B,,  when  a  verdict  tomentothe 

passed  for  Messrs.  Fosters,  the  plaintiffs;  and  in  Michael-  ly 3000/., which 

mas  Term  ensuing,  John  Williams,  for  the  defendants,  litfh^em  to 

obtained  a  rule  for  a  new  trial  or  for  reduction  of  damacres,  raise  money  up- 

on.     They  mix- 
on  the  grounds  stated  in  the  judgment  of  the  Court.  ed  these  bUb 

Stephens  v.  Foster,  which  also  arose  out  of  the  same  their  own'to 

about  the  same 
amount,  and  deposited  the  whole  with  Ft,,  who  were  merchants  and  capitalists,  for  an  advance  of 
30002.  then  made,  and  for  a  preceding  advance  made  a  few  days  before  on  a  promise  to  bring 
bills.  Evidence  was  given  that  it  was  usual  and  customary  for  bill-brokers  in  London  to  raise 
money  by  a  deposit  of  their  customers*  bills  in  a  mass,  and  that  the  bill-broker  alone  was  looked 
to  by  the  customer  who  gave  the  bill-broker  dominion  over  the  bill. 

In  an  action  brought  by  Ft.  on  one  of  the  bills  against  one  of  the  customers  who  was  a  party 
to  the  bill,  the  Judge  left  it  to  the  jury  to  say  whether  Ft.,  the  plaintiffs,  took  the  bills  from  W.  and 
P.,  the  bill-brokers,  with  due  care  and  caution  and  in  the  ordinary  course  of  business ;  and  the 
jury,  being  of  opinion  that  they  had  so  taken  the  bills,  found  a  verdict  for  the  plaintiff: — Heid, 
that  the  defendant,  the  customer,  could  not  complain  of  such  summing  up,  and  that  the  Court 
would  not  disturb  the  verdict. 

In  another  action  arising  out  of  the  same  transaction,  and  which  was  an  action  of  trover  brought 
by  one  of  the  customers  (who  was  himself  also  a  bill-broker)  against  Ft,  to  recover  the  value  of 
acme  of  the  bills,  the  Judge  directed  the  jury  that  the  principle  laid  down  in  Haynet  v.  Fatter, 
that  a  bilI>broker  who  receives  a  bill  from  a  customer  to  procure  it  to  be  discounted,  had  no  right 
to  mix  it  with  bills  of  other  customers,  and  to  pledge  the  whole  mass  as  a  security  for  an  advance 
of  money  to  himself,  and  that  still  less  had  he  a  right  to  deposit  such  bill  as  a  security  or  part 
security  for  money  previously  due  from  him,  was  to  be  taken  by  them  as  the  general  law;  but  that, 
notwithstanding  such  general  rule  of  law,  the  parties  might  contract  as  they  thought  proper ;  and 
he  left  it  to  the  jury  to  say  whether  the  usage  set  up  by  the  defendanU  as  to  the  course  of  dealing 
in  such  cases  was  established  to  their  satisfaction,  and  if  so,  whether  they  thought  that  the  plain- 
tiff, who  was  a  bill-broker  himself,  had  contracted  with  reference  to  that  usage;  and  the  jury 
having  found  for  the  defendants,  the  Court  refused  to  disturb  the  verdict. 

A  bill-broker  is  not  a  person  known  to  the  law  with  certain  prescribed  duties,  but  his  employ- 
ment is  one  which  depends  entirely  upon  the  course  of  dealing;  bis  duties  may  vary  in  different 
parts  of  the  country,  and  their  extent  is  a  question  of  fact  to  be  determined  by  the  usage  and 
course  of  dealing  in  the  particulnr  place. 

Semble,  that  the  old  esUblished  rule  of  law,  **  that  the  holder  of  bills  of  exchange  indorsed  in 
blank,  or  other  negotiable  securities  transferable  by  delivery,  can  give  a  title  which  he  does  not 
Umself  possess  to  a  person  taking  them  bond  fide  for  value,"  b  not  to  be  qualified  by  treating  it 
as  essential  that  the  person  so  taking  them  should  take  them  with  due  care  and  caution;  but  that 
Uie  jperson  taking  them  bond  fide  for  value,  has  a  good  title,  though  he  take  them  without  care  or 
caution  except  so  far  as  the  want  of  such  care  and  caution  may  affect  the  bona  fidet  and  honesty 
of  the  transaction. 

(a)  Assumpsit  on  several  bills         (6)  Trover  to  recover  the  value 
of  exchange.  of  several  bills  of  exchange, 

(c)  2G.&M.237. 
VOL.  I.  M  M  M  C.  M.  R. 
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^^\M^^^'  transaction,  was  tried  at  the  London  sittings  after  Hilary 

^      ^'  ^     Term,  18S4,  before  Lord  LyndhuM,  C.  B.,  when  a  ver- 

FosTBR       diet  passed  for  Messrs.  Fosters,  the  defendants;  and  in 

PBARsoir.      Easter  Term  following,  a  rule  for  a  new  trial  was  obtained 

by  Bongos,  Seijt. 

In  Trinity  Term  last,  Wikk  and  Coleridge,  Serjts., 
and  R.  V.  Richards^  for  the  plaintiffs  in  Foster  v.  Pearson, 
were  stopped  by  the  Court. 

Erie  and  Crompton,  for  the  defendants,  were  called  on 
to  support  the  rule ;  and  the  Court,  after  hearing  them, 
said  that  they  would  hear  Stephens  v.  Foster  before  they 
pronounced  their  judgment. 

In  Michaelmas  Term  last,  Stephens  v.  Foster  came  on 
to  be  heard,  when  Wikle  and  Coleridge,  Seijts.,  and 
R.  V.  Richards,  for  the  defendants,  were  stopped  by  the 
Court;  and, 

Bompas,  Serjt.,  Crompton,  and  Dayman  were  heard  in 
support  of  the  rule. — ^The  Court  said  they  would  take 
time  before  pronouncing  their  decision,  not  from  any 
doubt  which  they  entertained,  but  for  the  purpose  of  de- 
livering a  deliberate  judgment  on  a  question  of  import- 
ance. 

It  is  deemed  unnecessary  to  state  the  facts  and  ar» 
guments,  as  they  appear  in  the  judgment. 

Cur.  ado.  «iA. 

Parke,  B.,  now  delivered  the  judgment  of  the  Court:— 
These  two  cases  were  argued  before  Lord  Lyndkmrst, 
my  Brothers  Bolland,  Gumey,  and  myself,  in  Trimiy 
and  H/ichaehnas  Terms  last,  and  stood  over,  not  on 
account  of  any  doubt  that  we  felt  at  the  time,  but  in 
order  that  the  judgment  of  the  Court  upon  a  subject 
of  much  importance  might  be  pronounced  with  due  de- 
liberation. 
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The  facts  of  these  cases,  both  of  which,  as  well  as  that  Etch,  oj  pieas, 
of  Haynes  v.  Foster^  arise  out  of  the  same  transaction, 
may  be  stated  in  a  few  words.  Messrs.  Fosters^  who  are 
merchants,  had  large  transactions  with  Wood  ^  Poole^ 
bill-brokers  in  the  city  of  London.  On  Monday  f  the  14th 
November,  1831,  Wood  %  Poole  applied  to  them  for  an 
advance  of  SOOO/.,  offering  bills  as  a  security.  Messrs. 
Fosierg  refused  the  bills  offered,  but  advanced  on  that 
day  the  sum  required,  on  an  engagement  by  Wood  % 
Poole  to  give  bills  to  an  adequate  amount  as  a  security, 
in  a  short  time.  On  the  15th  or  16th,  a  further  sum  of 
550/.  was  lent  on  the  same  terms;  and  on  Saturday,  the 
19th  of  November,  Wood  Sf  Poole,  in  consequence  of 
Messrs.  Fosters  requiring  them  to  fulfil  their  engagement, 
placed  bills  to  the  amount  of  59281.  Is.  as  a  security  for 
the  previous  advance,  and  a  further  loan  of  9000/. 
tben  made  by  Messrs.  Fosters  to  them.  There  was  con- 
tradictory evidence  as  to  the  time  of  this  transaction.  The 
jury  found  it  to  have  taken  place  on  the  Saturday;  and,  as 
my  Lord  Chief  Baron  was  satisfied  with  that  finding,  we 
must  assume  that  it  t(K>k  place  on  that  day.  Among  the 
bilb  so  handed  to  Messrs.  Fosters,  were  some  to  the 
amount  of  50S/.  18^.,  the  property  of  Mr.  Pearson,  the 
defendant  in  the  last-named  action,  (comprising  one  for 
19S/.  drawn  upon  one  Buek)\  and  also  a  bill  belonging  to 
Mr.  Stevens,  the  plaintiff  in  the  first-named  action,  and 
other  bills,  the  subject  of  the  suit  in  Haynes  v.  Foster, 
formed  a  part  of  the  same  deposit.  The  whole  of  the 
bills  belonging  to  others  were  less  than  3000/.  in  amount, 
and  they  had  been  previously  placed  by  their  respective 
proprietors  in  the  hands  of  Wood  %  Poole,  to  be  dealt 
with  in  their  character  of  bill-brokers  for  the  benefit  of 
their  employers.  There  was  evidence  on  the  trials  of 
both  the  cases  now  under  consideration,  from  numerous 
witnesses,  that  it  was  the  usage  of  bill-brokers  in  the  city 
of  London,  not  merely  to  discount  or  pledge  the  bills  of 

mmm2 
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only,  but  also  to  pledge  bills  of  various  customers  to- 
gether for  an  advance  upon  all  of  one  gross  sum;  or  even 
to  pledge  them  as  a  security  for  antecedent  advances 
made  to  the  bill-brokers;  and  it  was  deposed  that  such 
was  the  known  course  of  dealing  in  that  city. 

In  the  first  case,  in  which  the  principal  defence  was, 
that  Messrs.  Fosters  had  taken  all  the  bills  of  Mr.  Pear- 
son  under  such  circumstances  as  did  not  entitle  them  to 
sue  upon  them,  the  learned  Judge,  my  Brother  BoUand^ 
left  it  to  the  jury  to  say  whether  the  plaintiffs  took  the 
bills  from  Wood  ^  Poole  with  due  care  and  caution  and 
in  the  ordinary  course  of  business ;  and  the  jury  were  of 
opinion  that  they  did.  A  rule  nisi  was  moved  for  and 
obtained,  on  the  ground  that  the  verdict  was  against  the 
evidence,  and  also  on  two  other  grounds — one,  the  receipt 
of  improper  evidence — the  other,  that  the  plaintiffs  had, 
at  all  events,  no  title  to  the  bill  for  192/.,  and  that  the 
verdict  therefore  ought  to  be  reduced  by  that  amount. 

In  the  second  case,  in  which  Mr.  Stephens^  who  was  him- 
self  a  bill-broker,  was  the  plaintiff,  and  sought  to  recover 
the  amount  of  a  bill  from  Messrs.  Fosters^  on  the  ground 
that  they  had  acquired  no  title  to  it  by  the  deposit  by 
Wood  ^  Poole,  Lord  Lyndhurst  told  the  jury,  that  a  bill- 
broker  (being  an  agent  for  the  purpose  of  getting  bills 
discounted)  has,  by  the  general  law,  no  right  to  mix  a  bill 
which  he  receives  from  one  customer  with  bills  which  he 
receives  from  another,  and  pledge  all  for  a  gross  sum:  nor 
to  pledge  a  bill  which  he  receives  for  the  purpose  of  dis- 
count, as  a  security  for  a  past  debt;  but  that,  notwithstand- 
ing the  general  law,  the  parties  might  contract  in  any  way 
they  thought  proper,  and  the  customer  give  to  the  bill- 
broker  more  extended  power.  The  defendant  having  in 
that  case  insisted  that  there  was  a  known  usage  or  course 
of  dealing  in  the  city  of  London,  that,  when  a  bill  is  put 
into  the  hands  of  a  bill-broker,  the  customer  gives  him  an 
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absolute  dominion  over  the  bill^  to  do  with  it  as  he  likes^  ^*ch.  of  PUat, 
looking  to  the  credit  of  the  bill-broker  only  as  the  person 
responsiblei  either  for  the  money,  or  for  the  return  of  the 
bill;  his  Lordship  told  the  jury  that  they  were  to  consider 
whether  that  usage  was  proved  to  their  entire  satisfaction 
to  be  universally  prevalent  in  the  city  of  London;  and,  if 
80^  whether  they  thought  that  the  plaintiff  contracted  with 
Wood  ^  Poole  according  to  that  usage ;  that  is,  whether, 
in  delivering  the  bill  to  them,  he  intended  to  give  them 
an  entire  dominion  over  it,  to  do  with  it  as  they  thought 
proper,  looking  to  Messrs.  Wood  ^  Poole,  and  their 
responsibility,  for  their  security,  either  to  have  the  money 
from  them  or  the  bill  back  if  they  had  not  the  money. 
The  learned  counsel  for  the  defendants  tendered  a  bill 
of  exceptions  to  the  summing  up  of  the  Lord  Chief  Baron, 
so  far  as  it  related  to  the  general  law,  on  which  it  became 
unnecessary  to  proceed,  as  the  jury  found  a  verdict  for 
the  defendants.  A  rule  nisi  was  obtained  on  the  part  of 
the  plaintiff  for  a  new  trial,  on  the  ground  that  this  ver- 
dict was  against  the  evidence;  and,  on  shewing  cause 
against  this  and  the  rule  in  the  other  case,  the  questions 
in  both  were  ably  and  elaborately  argued. 

With  respect  to  the  first  action,  the  Court  has  already 
given  some  intimation  of  its  opinion  upon  two  of  the 
grounds  upon  which  the  rule  nisi  was  obtained.  It  will 
now  be  best  to  dispose  of  them  altogether,  and  thus  re- 
duce the  questions  to  one,  which  is  nearly  the  same  in 
both  cases. 

As  to  the  receipt  of  improper  evidence,  it  appears  that 
the  learned  Judge  admitted  a  note  written  by  Wood  and 
signed  by. Poo/e,  addressed  and  sent  to  the  defendant 
Pearson,  and  containing  an  account  of  the  transaction 
similar  to  that  which  Wood  gave  on  the  trial;  but  it  was 
admitted,  not  as  proof  of  the  facts  therein  stated,  nor  as 
confirmatory  of  Woods  testimony  (for  either  of  which 
purposes  it  would  have  been  inadmissible),  but  only  as 
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^"*i8^6^'""'  Proofofno«ci?ofthose  facts  to  the    m 
found  an  argument  upan  it,   that    lm< 
of  money  from  ^Paod  ^^  Poole,    and 
them  for  another  fiuti],  had  sanction* 
deposit  of  the  bills  in  question,   as   ©tj 
this  purpose  the  document  was    I&4 
therefore  this  objection  cannot  prev.^ 
Another  of  the  grounds  upon   wha 
obtained,  was,  that  the  verdict  ou^ht^ 
amount  of  the  bill  for  19^L  on  Su^r^^ 
tended  that  the  plaintiffs  had  at  all  « 
bill  it  appeared  was  part  of  those   a« 
tiffs  on  the  19th  of  November.    On  t  J 
Monday  the  2Ist,  this  and  all    the    o 
vered  back  by  the  plaintiffs  to    Mc 
in  order  that  a  list  might  be  made  \>^ 
drew  the  bill  in  question  from  the    x^^ 
consent  of  the  plaintiffs,  pledged    i*:^ 
and  he  informed  the  plain tiffg  00  tlie^ 
substituted  another  bill  for  it.      Thesr    v 
and  ^ooc/ promised  to  get  the     l>il  1 
from  Messrs.  Robarts  ^  Co.,  by  sat  j^ 
he  redelivered  the  bill  to  Messrs.  J^^^j;^ 
after  the  stoppage  of  Wood  ^  F^ooJ^^ 
It  was  argued  for  the  defendant,  t  I 
to  the  bill  commenced  on  tlie  re-^^^  ,^^ 
ihat  time  he  could  not  be  a  bmij^  "^^^^^ 
as  Wood  %  Poole  had  then  become'^^     ^ 
But  it  is  quite  clear  that  the  plabtif^r^^''^^^ 
mence  on  the  second,  hut  on  theJi^*  *^* 
to  them;  and,  when  it  was  returae*.      *^ 
Wood  for  a  special  purpose,  hisp^^^    *^* 
and  though  the  act  of  pledging  tli^^* 
Robarts  ^  Co.  was  a  conversion  by  i  ^* 

conversion  by  election.     The  pl^inti  i  ^^ 
upon,  either  to  consider  Wood  m       - 
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coYer  damages  from  him  for  the  wrong;  or  to  waiYe  the  ^'^^^^'^ 
torti  and  treat  the  property  in  the  bill  as  still  being  their 
own.  Messrs.  Robaris  %  Co.  might  certainly  have  held 
the  bill,  if  they,  as  no  doubt  they  did,  obtained  the  bill 
under  such  circumstances  as  gave  them  a  right  to  hold  it; 
but^  as  their  title  was  at  an  end  by  the  redelivery  to  Wood, 
that  no  longer  interposed  any  difficulty  in  the  way  of  the 
plaintiffs*  title  to  the  bill.  On  the  removal  of  that  diffi- 
culty the  plaintiffs  were  remitted  to  their  origbal  rights. 

These  objections  being* disposed  of,  I  now  come  to  the 
principal  question  in  each  case,  viz.  whether  the  verdict 
was  against  the  evidence.  In  the  case  of  Foster  v.  Pear- 
son the  learned  Judge,  as  has  been  before  stated,  leA  it 
to  the  jury  to  decide  whether  the  plaintiffs  took  the  bills 
with  due  care  and  caution,  and  in  the  ordinary  course  of 
business;  and  the  jury  found  that  they  did. 

Of  the  mode  in  which  the  question  was  left,  the  defen- 
dant has  certainly  no  right  to  complain;  but,  if  the  verdict 
had  been  in  his  favour,  it  would  have  become  necessary 
to  consider  whether  the  learned  Judge  was  correct  in 
adopting  the  rule  first  laid  down  by  the  Court  of  Common 
Pleas  in  the  case  of  Snow  v.  Peacock  (a),  and  which  was 
founded  upon  the  cUctaj  rather  than  the  decision,  of  the 
Judges  of  the  King^s  Bench  in  the  case  of  GiU  v.  Cur 
biit  (6),  more  especially  since  the  opinion  of  the  latter 
Court  has  been  so  strongly  intimated  in  the  late  cases  of 
Crook  v.  Jadis  (c),  and  Backhouse  v.  Harrison  (rf).  The 
rule  of  law  was  long  considered  as  being  firmly  established, 
that  the  holder  of  bills  of  exchange  indorsed  in  blank,  or 
other  negotiable  securities  transferable  by  delivery,  could 
give  a  title  which  he  himself  did  not  possess  to  a  bond  fide 
holder  for  value ;  and  it  may  well  be  questioned  whether 
it  has  been  wisely  departed  from  in  the  case  to  which  re- 
ference has  been  made,  and  other  subsequent  cases  in 

(a)  11  Moo.  286;  3  Bing.  406.         (0  3  N.  &  M.  257- 
(6)  5  Dowl.  &  Ryl.  324;  3B.         (d)  Id.  188. 
&  G.  466. 
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^<^-^/ ^'«<»'  which  care  and  caution  in  the  taker  of  such  securities  has 

^    been  treated  as  essential  to  the  validity  of  his  title  besides 

Foster       and  independently  of  honesty  of  purpose.    It  is  unneces- 

PiARsoN.      sary^  however^  to  decide  that  question  at  present;  when  it 

arises,  as  it  will  probably  do  under  the  new  rules  of  plead- 

ingy  on  the  record  itself,  it  will  be  proper  that  it  should 

be  considered  and  finally  decided  with  due  deliberation. 

Assuming,  then,  that  the  direction  of  the  learned  Judge 
was  proper,  the  objection  is,  that  on  the  evidence  it  was 
not  established  that  the  transfer  of  the  bills  ta  the  plain- 
tiffs was  made  to  them  in  the  ordinary  course  of  trade, 
and  that  they  exercised  due  care  and  caution. 

The  argument  for  the  defendants  was  founded  on  the 
authority  of  Haynes  v.  Foster  (a),  which  case,  it  was  con- 
tended, established  this  proposition  as  a  rule  of  law — that 
a  bill-broker  who  receives  a  bill  merely  for  the  purpose  of 
getting  it  discounted  for  his  customer,  has  no  right  to  mix 
it  with  bills  of  his  other  customers,  and  to  pledge  the  whole 
mass ;  still  less  to  deposit  such  bills  as  a  security  for 
money  previously  due  from  him.  It  was  insisted  that  it 
was  dangerous  to  permit  this  rule  of  the  general  law  to  be 
varied  by  proof  of  a  custom,  or,  more  .properly  speaking, 
an  usage  in  a  particular  place,  and  that  the  usage  set  up 
by  the  plaintiffs  was  at  variance  with  the  relation  of  the 
parties,  and  therefore  void ;  that  it  was  either  too  large 
or  too  narrow ;  that,  if  it  went  the  length  of  allowing  the 
broker  to  pledge  for  his  own  prior  debt,  it  was  bad  in 
point  of  law,  as  being  inconsistent  with  his  character  of 
agent ;  and,  if  it  did  not  go  so  far,  it  was  not  sufficient  for 
the  purposes  of  this  case,  and  did  not  authorize  the  trans- 
actions  in  question.  And  it  was  further  urged,  that,  if 
the  usage  was  not  invalid,  at  all  events  it  was  not  proved 
by  clear  and  satisfactory  evidence. 

In  answer  to  this  argument  it  is  to  be  observed,  that,  so 
far  as  it  relates  to  the  power  of  a  bill-broker  to  pledge  the 

(a)  2  C.  &  M.  237. 
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bills  of  his  customers  for  an  antecedent  debt  of  bis  own^  ^«*-  rf  puom^ 
it  is  beside  the  present  case,  that  of  Foster  v.  Pearson^  ^ 

for  two  reasons;  first,  because,  although  the  deposit  of  alL  Fostbe 
the  bills  was  made  for  the  double  purpose  of  securing  the  pbarbon. 
past  debt  and  the  present  advance,  yet  the  amount  of  cus- 
tomers* bills  pledged  was  less  than  the  actual  advance 
made.  Therefore,  assuming  for  the  sake  of  argument 
that  the  plaintifis,  who  knew  that  Wood  8f  Poole  were  bill- 
brokers,  ought  to  have  inquired  which  were  customers' 
bills  and  which  not,  and  that,  having  neglected  to  do  so, 
they  are  to  be  held  to  be  in  the  same  situation  as  if  they 
knew  the  real  state  of  the  facts,  the  result  would  be  the 
same  as  if  they  had  knowingly  taken  a  pledge  of  bills  the 
property  of  Wood  ^  Poole  to  the  amount  of  4000/.,  and 
the  property  of  their  customers  to  the  amount  of  2000£, 
expressly  to  secure  an  old  debt  of  Wood  ^  Poole  of  2500/., 
and  a  fresh  advance  of  3000/. ;  and,  on  that  supposition, 
there  could  not  be  any  doubt  but  that  they  would  have 
had  a  hen  on  all  for  their  advance,  and  on  Wood  ^  Poolers 
own  bills  for  the  old  debt.  In  such  a  case  there  would  not 
have  been  any  such  fraud  or  illegality  as  would  have  vi- 
tiated the  whole  transaction  with  respect  to  the  customers' 
bills,  but  the  customers  would  have  had  a  right  jointly 
to  redeem  them  on  payment  of  the  sum  advanced  only. 

A  second  reason  why  it  is  unnecessary  to  decide  in 
this  case  upon  the  validity  of  the  usage  for  a  bill-broker 
to  pledge  for  his  antecedent  debt,  is  this,  that,  assuming 
the  broker  to  have  no  such  power  between  him  and  his 
employer,  or  as  to  third  persons,  who  receive  the  bills 
with  knowledge  of  M  the  facts,  it  by  no  means  follows 
that  in  the  present  case  Messrs.  Fosters  would  not  have  a 
right  to  hold  the  bill;  for,  the  question  here  is,  whether 
they  took  the  bills  with  due  care  and  caution  and  in  the 
ordinary  course  of  business.  The  jury  have  found  that 
they  did,  and  can  we  say  that  they  did  not,  even  though 
we  should  think  that  the  broker  bad  not  a  right  so  to 
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^^\^^^*  pledge  the  customers'  bilb?  Messrs.  Fosiers  might  hare 
supposed  that  Wood  ^  Poole  were  acting  rightly  in  pledg- 
ing their  customers*  bills,  even  if  tbey  knew  them  to  be 
such,  for  their  prior  advance,  because  Wood  ^  Poole 
might  have  given  to  those  very  customers  a  part  of  the 
2500^.,  the  amount  of  that  prior  advance.  Were  Messrs. 
Fosters,  as  men  of  business  using  due  care  and  caution* 
bound,  to  ask  Wood  %  Pooler  not  only  whether  any  and 
which  were  the  customers'  bills,  but  whether  they  had 
made  any  advances  out  of  the  loan  to  them  or  otherwise, 
and  to  what  amount,  on  any  of  those  bills?  Whether 
such  a  course  ought  to  have  been  pursued  by  men  of 
business  was  entirely  a  question  for  the  jury. 

The  validity  of  the  alleged  usage,  so  far  as  it  relates  to 
the  power  to  pledge  for  an  antecedent  debt,  bemg  there- 
fore out  of  the  question  in  this  case,  it  remams  to  conaider 
whether  there  is  any  objection  to  the  verdict  on  the 
ground  that  the  residue  of  the  alleged  usage  was  either 
invalid  in  point  of  law  or  defectively  proved. 

The  judgment  in  the  case  oiHaynes  v.  Foster  is  treated 
in  the  argument  for  the  defendant  as  establishing  that  it 
is  a  sort  oi  legal  incident  to  the  character  of  a  bill-broker, 
that  he  is  to  pledge  the  bills  of  each  customer  separately; 
but  we  think  that  such  is  not  the  fair  meaning  of  the  judg* 
roent,  but  that  it  is  to  be  taken  in  connexion  with  the  evi- 
dence, and  that  all  that  was  intended  was  this,  that,  in  the 
absence  of  evidence  as  to  the  nature  of  such  an  «npk>y- 
ment,  a  bill-broker  must  be  taken  to  be  an  agent  to  pro* 
cure  the  loan  of  money  on  each  customer's  bills  separately, 
and  that  he  had  therefore  no  right  to  mix  bilh  together 
and  pledge  the  mass  for  one  entire  sum.  In  truth,  a  bill- 
broker  is  not  a  character  known  to  the  law  with  certain  pre- 
scribed duties  ;  but  his  employment  b  one  which  depends 
entirely  upon  the  course  of  dealing.  It  may  differ  in  dif- 
ferent parts  of  the  country,  it  may  have  powers  more  or 
less  extensive  in  one  place  than  in  another ;  what  b  the 
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nature  of  iU  powers  and  duties  in  any  instance  is  a  ques*  ^^\^/'**^* 
tion  of  fact,  and  is  to  be  determined  by  the  usage  and 
course  of  dealing  in  the  particular  place.     A  great  body 
of  evidence  was  adduced  in  the  present  case  to  prove  that 
it  was  the  course  of  dealing  in  the  city  of  London  for  bill* 
brokers  to  raise  money  for  their  employers,  by  pledging 
the  bills  of  different  proprietors  for  one  entire  advance; 
and  there  b  nothing  unreasonable  in  such  a  practice.    On 
the  one  hand,  it  is  attended  with  inconvenience,  because 
one  proprietor  may  have  to  answer  for  the  nonpayment 
of  another^s  bill;  but,  on  the  other  hand,  it  may  give  faci- 
lities to  the  raising  of  money  on  negotiable  paper,  for  it 
may  well  happen  that  a  great  capitalist  would  advance 
money  in  this  way  who  would  not  discount  each  particular 
bill ;  but  at  any  rate  it  is  found  to  be  the  ordinary  usage 
and  practice  so  to  dispose  of  bills ;  and  the  question  in 
the  case  being,  whether  Messrs.  Fosters  acted  with  due 
care  and  caution  and  in  the  ordinary  eourse  of  business 
in  receiving  these  bills,  how  can  it  be  said  that  the  jury 
were  wrong  in  finding  what  they  did,  when  there  was  such 
a  body  of  evidence  to  shew  that  they  acted  precisely  in 
the  same  way  that  bankers  and  other  merchants  of  respect- 
abflity  were  in  the  habit  of  acting,  men  who  must  be  pre* 
sumed  to  conduct  their  affairs  with  ordinary  care  and 
with  due  circumspection?     What  greater  caution  can  be 
required  from  any  man  of  business?     What   different 
conduct  can  be  expected  than  that  which  other  men  of 
business,  of  character,  and  of  intelligence,  employ  in  similar 
transactions?    What  better  criterion  can  be  found  of  or^ 
dinary  care,  than  that  measure  of  care  ordinarily  used  by 
other  persons  in  the  same  department  of  trade  similarly 
situated? 

This  was  a  question  entirely  for  the  consideration  of 
the  jury.  They  have  decided  upon  it;  and  we  cannot  say 
their  decision  is  wrong.  It  is  true  that  it  is  at  variance 
with  the  conclusion  to  which  the  jury  came  in  the  case  of 
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^*^^^f '*"'  flbywe*  V.  Foxier;  but  in  that  case  there  waa  no  such  evi- 
dence of  the  ordinary  course  of  dealing  as  there  was  in  this. 

It  remains  to  consider  whether  there  is  any  difference 
between  the  case  of  Foster  v.  Pearson  and  that  of  Sie* 
vens  v.  Foster. 

The  question  was  not  left  to  the  jury  in  the  same  way 
in  the  latter  as  in  the  former  case.  It  was  put  on  the 
ground  that  the  jury  might  infer  from  the  usage  proved^ 
and  its  general  notoriety,  that  the  customer  employed  the 
bill-brokers  with  reference  to  that  usage,  and  therefore 
authorized  them  to  deal  with  the  bills  as  they  in  fact  did; 
and  tlie  jury  were  satbfied  with  the  evidence,  and  did 
draw  the  inference  that  Messrs.  Wood  ^  Poole  had  au- 
thority as  between  them  and  their  employers  to  pledge 
the  bills  in  the  manner  in  which  it  appears  that  they  did. 
It  was  argued  for  the  plaintiffs,  that  the  usage  given  in  evi- 
dence was  not  sufficient  to  prove  such  a  right  as  between 
bailor  and  bailee,  and  more  particularly  to  deposit  bills  of 
the  bailor  as  security  for  an  antecedent  debt  due  from  the 
bailee.  This  was  the  principal  objection^  and  it  may  be 
removed  from  this  case  as  well  as  from  the  other,  for  it  has 
been  shewn  to  be  unnecessary  to  the  title  of  Messrs.  Fosters 
to  establish  the  usage  to  that  extent;  because  an  advance 
was  made  at  the  time  to  an  amount  exceeding  that  of  the 
customers'  bills.  So  far  as  the  usage  tends  to  shew  an 
authority  to  pledge  bills  in  a  mass,  and  not  separately,  its 
reasonableness  is  hardly  disputed  ;  and  that  question  has 
also  been  already  disposed  of.  It  was  proved  to  be  the 
prevailing  practice,  and  it  is  enough  for  us  to  say  the  jury 
were  warranted  in  drawing  the  inference  which  they  did» 
especially  as  the  plaintiff  was  himself  a  bill-broker. 

Indeed,  the  question  in  this  case  was  left  to  the  jury  in 
a  manner  which  gives  the  plaintiff  no  right  to  complain; 
if  the  verdict  had  been  the  other  way,  the  defendants 
might  possibly  have  done  so  with  success;  for,  whether  the 
plaintiff  actually  or  by  implication  authorized  the  brokers 
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80  to  deal  with  the  bills  or  not^  stillt  if  the  defendants  ^'^A-  ofPUas, 

took  the  bills  for  value,  and  honestly  and  with  due  care  and 

caution,  in  the  ordinary  course  of  business  (and  even  that 

is  probably  an  unnecessary  qualification),  they  would  have 

a  good  title  to  hold  them;  and  less  evidence  of  the  practice 

of  men  of  business  would  most  likely  have  satisfied  the 

jury  if  this  had  been  the  question  left  to  them,  than  was 

necessary  to  raise  the  inference  of  an  authority  as  between 

principal  and  agent.    We  are  therefore  of  opinion  that 

both  these  rules  must  be  discharged. 

Rules  discharged. 


Hebbbrt  v.  Thomas  and  Another. 

X  RESPASS  for  breaking  and  entering  a  certain  close  a.,  the  t 

of  the  plaintiff  next  adjoining  certain  workshops  and  pre-  hoW^JJieg  ^4 

mises  in  the  possession  of  one  J.  Swan  on  one  side  thereof,  ^"^.''j*^  '  y*'* 

....  ,  .  «         adjoining  there- 

and  adjoining  certain  land  in  the  possession  of  the  defen-  to,  demised,  by 
dant  William  Thomas  on  the  other  side  thereof,  and  situ-  fhrhoulet. 
ate  in  the  parish  of  St.  Martin,  in  Birmingham,  in  the  JJ^re  k?*he 
county  of  Warwick,  and  also   two  other  closes  of  the  haWt  of  passing 

,  ,  over  the  yard 

plaintiff  in  the  parish  aforesaid,  and  a  certain  other  close  and  using  a 

of  the  plaintiff  in  Birmingham,  in-  the  county  aforesaid,  and  prfvy'^^here. 

and  breaking  certain  doors,  gates,  locks,  &c.  JvWcnce*whe- 

The  defendants  pleaded— ^/irW,  Not  guilty — secondly,  ther  the  yard 

That  the  defendant  William  Thomas,  long  before  and  at  the  demise  or 

the  several  times  when  &c.,  was  the  lawful  occupier  of  by^J^ne^J^^J^ 

certain  premises,  with  the  appurtenances,  situate  in  the  "^"^  against 

the  landlord  for 
excluding  him 
from  the  yard,  the  Judge  left  it  to  the  Jury  to  say  whether  the  landlord  at  the  time  of  the  demise 
had  reserved  the  yard : — Held^  that  this  was  a  misdir^on,  the  question  being  whether  he  had 
demised  it,  and  not  whether  he  had  reserved  it. 
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^k.  of  PUat,  county  aforesaid ;  and  that  the  said  defendant  WUUam 
Thomas,  and  the  other  occupiers  of  the  said  last-men- 
tioned premises  for  the  time  being,  for  and  during  the 
full  period  of  twenty  years  next  before  the  commenoe- 
ment  of  the  suit,  had  respectivelyi  as  of  right,  and  with- 
out interruption,  had,  used,  and  actually  enjoyed,  and  at 
the  several  times  when  &c.,  the  defendant,  Wittiam 
Thomas,  of  right  ought  to  have  had,  used,  and  enjoyed,  a 
certain  way  for  himself  and  themselves,  and  his  and  their 
servants,  to  pass  and  repass  on  foot  from  a  certain  public 
street  in  the  county  aforesaid,  called  Smallbroot  Sired, 
into,  through,  and  over  the  said  closes  in  which  &c.,  unto 
the  said  premises  of  him  the  said  defendant  Wilkam 
Thomas  in  this  plea  aforesaid;  and  also  from  the  said 
last-mentioned  premises  unto,  into,  through,  over,  and 
along  the  said  closes  in  which  &c.,  into  the  said  public 
street  there,  at  all  times  of  the  year,  at  his  and  their  free 
will  and  pleasure,  as  to  the  said  premises  of  the  said  de- 
fendant Wittiam  Thomas  belonging  and  appertaining, 
wherefore  &c.,  the  defendant  Thomas,  and  the  other 
defendant  Richard  Freeman,  as  his  servant  and  by  his 
command,  justified  using  the  way  &c.,  and  breaking  the 
gates,  because  they  obstructed  the  way  &c.;  which  were 
the  trespasses  in  the  said  declaration  mentioned. 

Replication — ^traversing  the  right  of  way,  and  new  as- 
signment extra  viam. 

Plea  to  new  assignment — a  right  of  way,  as  appertaining 
to  a  messuage  and  premises  occupied  by  the  defendant  W. 
Thomas,  as  in  the  second  plea. 

Replication — traversing  the  right  of  way,  and  issue 
thereon. 

At  the  trial  before  Park,  J.,  at  the  Warwiek  Summer 
Assizes,  1834,  it  appeared  that  the  action  was  brought  to 
try  the  question  whether  the  locus  in  quo,  which  consisted 
of  a  narrow  passage,  was  the  sole  and  exclusive  property 
of  the  plaintiff,  or  whether  it  was  not  the  property  of  the 


HILARY  TERM,  5  WILL.  IT.  863 

defendant  Thomas,  or  whether  the  defendant  Thomas,  as  ^ch,  oj  Pim*, 
the  occupier  of  other  premises  adjoining,  had  not  at  least  ^ 

a  right  of  passage  over  the  same.  The  plaintiff  was  the  Hbbbcrt 
owner  in  fee  of  certain  dwelling-houses,  shops,  and  other  Thomas. 
premises  in  a  street  called  SmaUbrook  Street,  in  the  town 
of  Birmingham.  The  defendant  Thomas  was  the  lessee 
for  a  long  term  of  years  from  the  plaintiffof  other  mes- 
suages and  premises  adjoining  the  plaintiff's  pFemises. 
The  locus  in  quo  was  a  yard  adjoining  to  the  latter  pre- 
mises. A  pump  and  a  privy  in  this  yard  were  used  by 
the  tenants  of  the  latter  premises.  There  was  evidence 
of  repairs  done  by  the  plaintiff  to  the  pump.  It  did  not 
appear  in  fact  whether  the  locus  in  quo  had  been  demised ; 
but  it  was  insisted  for  the  defendants,  that,  from  the  cir- 
cumstance of  the  tenants  using  it,  the  presumption  was 
that  it  had  been  demised.  The  learned  Judge  left  it  to 
the  jury  to  say  whether  they  were  of  opinion,  that,  at  the 
time  of  the  demise  of  the  other  premises,  the  lessor  had 
reserved  the  locus  in  quo.  The  jury  having  found  a  ver- 
dict for  the  defendants,  Goulbum,  Seijt.,  obtained  a  rule 
to  shew  cause  why  there  should  not  be  a  new  trial,  on  the 
ground  of  a  misdirection  by  the  learned  Judge. 

HUl  and  Humfrey  now  shewed  cause.-7-There  was  no 
misdirection  on  the  part  of  the  learned  Judge.  From  all 
the  circumstances  of  the  case,  from  the  manner  in  which 
the  locus  in  quo  was  used  by  the  tenants  of  the  various 
houses  demised,  and  from  there  being  a  common  privy 
and  common  pump  in  the  yard,  there  was  sufficient  evi- 
dence from  which  the  jury  might  have  presumed  that  the 
yard  was  demised  together  with  the  adjoining  premises. 
It  was  therefore  a  proper  question  whether  the  lessor  had 
or  had  not  reserved  to  himself  the  locus  in  quo. 

Ooulbum,  Serjt.,  Amos,  and  Gale,  contrd,  were  stopped 
by  the  Court. 
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Exeh.  of  Pleat,  Lord  Abinger,  C.  B.  —  The  tenants  of  the  several 
houses  appear  to  have  held  under  parol  contracts,  and  the 
question,  upon  the  point  of  misdirection,  is  this,  whether 
the  lessor  can  be  said  to  have  reserved  the  locus  in  gtto, 
merely  by  not  demising  it.  I  think  he  cannot.  It  ought 
to  have  been  left  to  the  jury  to  find,  not  whether  or  not 
the  landlord  had  reserved  the  locus  in  quo,  but  whether 
he  had  ever  demised  it.  The  presumption  is,  not  that  the 
locus  in  quo  passed  as  part  of  the  demised  premises,  but 
that  the  landlord  gave  to  each  of  the  lessees  of  the  houses 
an  easement. 

Parke,  B. — It  is  admitted  that  the  soil  and  freehold  of 
the  locus  in  quo  are  in  the  plaintiff,  and  the  possession 
also  must  be  presumed  to  be  in  him  until  some  evidence 
is  given  to  the  contrary.  The  point  is,  whether  the  learned 
Judge  directed  the  jury  to  that  effect,  which  he  does  not 
appear  to  have  done.  No  reservation  was  required  in 
order  to  keep  the  possession  in  the  lessor;  it  was  sufficient 
if  he  did  not  demise. 

Rule  absolute. 


Russell  t?.  Cowlet  and  Another. 

A  patent  claim-  C/ASE  for  the  infringement  of  a  patent.  Plea — the 
of  manufiictui>'*  general  issue.  At  the  trial  before  Lord  Lyndhurst,  at  the 
draJr**'hem  sittings  after  Hilary  Term,  1834,  it  appeared,  that,  in  the 
through  roiiert,  year  1825,  One  Cornelius  Whiiehouse  took  out  a  patent 

using  a  maun-      ^  ,     .  .  *•  .  v         *• 

drii  in  the  course  for  certam  improvements  m  manufactunng  tubes  for  gas 
A  Uter^Itei?'  »"^  o*^>^  purposes,  and  in  the  course  of  the  same  year 

claimed  the  in- 
vention of  ma- 
nufacturing tubes  by  drawing  them  through  fixed  dies  or  holes,  bat  the  specification  was  ulent  as  to 
the  use  of  the  manndril  i—Held,  that  the  Court,  taking  the  whole  of  the  latter  tpecificat&oii 
together,  would  infer  that  the  maundril  was  not  to  be  used,  and  that  the  latter  patent  was  good. 
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assigned  the  patent  to  the  plaintiff.    A  great  mass  of  ^<^  •{  P^^t, 
evidence  was  given  on  both  sides  upon  the  facts  of  in-  ^  '   -» 

fringement,  but  upon  this  point  ultimately  no  question  Russell 
arose.  On  the  close  of  the  defendant's  case,  they  put  in  cowlet, 
evidence  a  patent  granted  in  the  year  1812,  to  Henry 
James  and  John  Jones^  for  "  an  improvement  in  the 
manufacture  of  barrels  of  all  descriptions  of  fire-arms  and 
artillery;"  which,  it  was  contended,  included  the  principle 
of  the  plaintiff's  patent.  The  question  turning  upon  the 
construction  of  the  two  specifications,  they  are  both  stated. 
That  of  Whitehotue^  assigned  to  the  plaintiff,  was  in  the 
following  terms — 

**  To  all  to  whom  these  presents  shall  come :  I,  Cor* 
neliuM  fVhitehause,  of  Wednesbury,  in  the  county  of 
Stafford,  whitesmith,  send  greeting:  Whereas  his  pre- 
sent most  excellent  Majesty,  King  George  the  Fourth, 
by  his  letters  patent  under  the  great  seal  of  Great 
Britain,  bearing  date  at  Westminster^  the  twenty-sixth 
day  of  February,  in  the  sixth  year  of  his  reign,  did 
for  himself,  his  heirs,  and  successors,  give  and  grant 
unto  me,  the  said  Cornelius  Whitehouse,  his  especial 
licence,  that  I  the  said  Cornelius  Whitehouse,  my  exe- 
cutors, administrators,  and  assigns,  or  such  others  as  I,  the 
said  Cornelius  Whiiekouse,  my  executors,  administrators, 
and  assigns  should  at  any  time  agree  with,  and  no  others, 
from  time  to  time  and  at  all  times  during  the  term  of  years 
therein  expressed,  should  and  lawfully  might  make,  use, 
exercise,  and  vend  within  England,  Wales,  and  the  town 
of  Berwick  upon  Tweedy  my  invention  of  '^  certain  im- 
provements in  manufacturing  tubes  for  gas  and  other 
purposes:"  in  which  said  letters  patent  there  is  contained 
a  proviso  obliging  me,  the  said  Cornelius  Whitehouse,  by 
an  instrument  in  writing  under  my  hand  and  seal,  par- 
ticularly to  describe  and  ascertain  the  nature  of  my  said 
invention,  and  in  what  manner  the  same  is  to  be  perform- 
ed, and  to  cause  the  same  to  be  inroUed  in  his  Majesty's 

TOL.  I.  N  K  M  C.  M.  R. 
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^"^t  Kr^'^^'  High  Court  of  Chancery  within  six  calendar  months  next 
-*  and  immediately  after  the  date  of  the  said  in  part  recited 
RossBLL  letters  patent,  as  in  and  by  the  same,  reference  being 
CowLBY.  thereunto  had,  will  more  fully  and  at  large  appear.  Now 
know  ye,  that,  in  compliance  with  the  said  proviso,  I,  the 
said  Cornelius  WhUehouse^  do  hereby  declare  that  the 
nature  of  my  said  invention,  and  the  manner  in  which  the 
same  is  to  be  performed,  are  particularly  described  and 
ascertained  in  and  by  the  drawing  hereunto  annexed,  and 
the  following  description  thereof,  that  is  to  say: — My 
improvements  in  manufacturing  tubes  for  gas  and  other 
purposes  consist  in  heating  the  iron  of  which  such  tubes 
are  to  be  made,  in  a  blast  furnace,  and,  immediately  after 
withdrawing  them  from  the  furnace,  passing  them  through 
swages  or  other  such  like  instruments  in  manner  following: 
I  prepare  a  piece  of  flat  iron,  commonly  called  plough 
plate  iron,  of  a  suitable  substance  and  width,  according 
to  the  intended  caUbre  of  the  tube ;  this  piece  of  flat 
iron  plate  is  prepared  for  welding  by  being  bent  up  on 
the  sides,  or,  as  it  is  commonly  called,  turned  over,  the 
edges  meeting  or  nearly  so,  and  the  piece  assuming  the 
form  of  a  long  cylindrical  tube.  This  tube  is  then  put 
into  a  hollow  fire  heated  by  a  blast,  and  when  the  iron  is 
upon  the  point  of  fusion  it  is  to  be  drawn  out  of  the 
fiumace  by  means  of  a  chain  attached  to  a  draw-bench, 
and  passed  through  a  pair  of  dies,  of  the  sise  required,  by 
which  means  the  edges  of  the  iron  will  become  weUed 
together.  The  apparatus  which  I  employ  for  this  purpose 
is  shewn  in  the  drawing  at  fig.  1,  which  is  a  side  view  of 
the  furnace  a,  and  of  the  draw-bench  6,  with  its  spur 
wheel  c,  which  may  be  put  in  operation  by  a  hand  vrinch, 
or  by  attaching  its  axle  to  the  moving  part  of  a  steam- 
engine  ;  cf  is  a  screw-press,  in  which  the  dies  are  placed 
for  swaging  and  uniting  the  edges  of  the  iron  tube  e,  mb  it 
passes  through.  A  front  view  of  this  screw-press  with  its 
dies  is  shewn  at  fig.  S,  and  one  of  the  dies  removed  from 
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the  press  is  shewn  at  fig.  S.  The  iron  tube  e,  having  been  Stek  ^PUat, 
heated  to  the  point  of  fusion  in  the  blast  furnace  a,  is 
drawn  out  by  the  chain  of  the  draw-bench,  and  the  screw 
of  the  press  d  being  turned  so  as  to  bring  the  dies  to 
their  proper  point  of  bearing,  the  two  edges  of  the  iron 
become  pressed  together,  and  a  perfect  welding  of  the 
tube  is  effected.  The  screw-clamp  or  other  fastening,^^ 
by  which  the  end  of  the  tube  is  held  and  attached  to  the 
chain,  is  now  opened,  and  the  tube  removed:  the  reverse 
end  of  the  tube  is  then  grasped  by  it,  and  that  part  which 
has  not  been  welded  is  introduced  into  the  furnace,  and 
after  being  heated  is  drawn  through  the  dies  and  welded 
in  the  manner  above  described.  The  process  of  welding 
these  tubes  may  be  performed  without  the  screw-press 
and  dies  above  described.  A  pair  of  pincers,  as  shewn  at 
fig.  4,  may  be  employed  instead,  having  a  hole  for  the  tube 
to  pass  through  similar  to  the  dies ;  one  arm  and  chap  of 
these  pincers  is  shewn  at  fig.  5,  for  the  purpose  of  exhi- 
biting the  conical  figure  of  the  hole  which  the  tube  is  to 
pass  through.  As  the  tube  e  is  drawing  out  of  the  furnace 
by  the  chain  of  the  draw-bench,  a  workman  brings  the 
pincers  and  takes  hold  of  the  tube,  resting  the  pincers 
against  the  standard  cf  as  a  steadying  place;  and  as  the 
tube  passes  through  the  hole  of  the  pincers,  the  welding 
of  the  edges  of  the  iron  is  effected.  I  have  thus  described 
the  modes  which  I  have  employed  and  found  fully  to 
answer  the  purpose  in  welding  tubes  of  iron ;  but  I  do  not 
confine  myself  to  the  employment  of  this  precise  construc- 
tion of  apparatus,  as  several  variations  may  be  made 
without  deviating  from  the  principles  of  my  invention^ 
which  is  to  heat  the  previously  prepared  tubes  of  iron  to 
a  welding  heat,  that  is,  nearly  to  the  point  of  fusion,  and 
then,  after  withdrawing  them  from  the  fire,  to  pass  them 
between  dies  or  through  holes,  by  which  the  edges  of  the 
heated  iron  may  be  pressed  together  and  the  joint  firmly 
welded.   The  advantages  of  this  tube  compared  with  those 
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^'^\^F^^'  made  in  the  ordinary  way  are  these :  the  iron  is  consider* 
ably  improved  by  the  operation  of  the  hollow  fire,  the  heat 
being  generally  difTused ;  the  length  of  the  pieces  of  tube 
thus  made  is  likewise  a  great  advantage,  as  by  these  means 
they  may  be  made  from  two  to  eight  feet  long  in  one  piece ; 
whereas,  by  the  old  modes,  the  length  of  tubes  cannot 
exceed  four  feet  without  considerable  diflBculty,  and  con- 
sequently an  increased  expense.  These  tubes  are  like- 
wise capable  of  resisting  greater  pressure,  from  the  uni- 
formity of  the  heat  throughout  at  which  they  have  been 
welded;  and,  lastly,  both  their  internal  and  external 
surfaces  are  rendered  smooth  and  greatly  resembling 
drawn  lead  pipes.    In  witness,*'  &c. 

James  and  Jones  s  specification  ran  as  follows : — 
'*  To  all  to  whom  these  presents  shall  come :  We» 
Henry  James  and  John  Jones^  of  Birmingham^  in  the 
county  of  Warwick^  send  greeting.  Whereas  his 
most  excellent  Majesty  King  George  the  Third  did,  by 
his  letters  patent  under  the  great  seal  of  the  united 
kingdom  of  Great  Britain  and  Ireland,  bearing  date  at 
Westminster i  the  ^th  day  of  July^  in  the  fifty-first  year 
of  his  reign,  give  and  grant  unto  us,  the  said  Henry 
James  and  John  Jones^  our  executors,  administrators, 
and  .  assigns,  his  special  licence,  fiill  power,  sole  pri- 
vilege and  authority,  that  we  the  said  Henry  James  and 
John  Jones^  our  executors,  administrators,  and  assigns, 
during  the  term  of  years  therein  expressed,  should  and 
lawfully  might  make,  use,  exercise,  and  vend,  within  Eng^ 
hndf  WaleSf  and  the  town  of  Berwick  upon  Tweed,  and 
also  in  his  Majesty's  colonies  and  plantations  abroad,  our 
invention  of  *  an  improvement  in  the  manufacture  of  barrels 
of  all  description  of  fire-arms  and  artillery,'  in  which  said 
letters  patent  there  is  contained  a  proviso,  that  if  we  the 
said  Henry  James  and  John  Jones,  or  one  of  us,  shall  not 
particularly  describe  and  ascertain  the  nature  of  our  said 
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inyentioi],  and  in  what  manner  the  same  is  to  be  performedi  Etch,  of  Pleat, 
by  an  instrument  in  writing  under  our  hands  and  seals,  or 
the  hand  and  seal  of  one  of  us,  and  cause  the  same  to  be 
inrolled  in  his  Majesty's  High  Court  of  Chancery ,  within 
six  calendar  months  next  and  immediately  after  the  date  of 
the  said  letters  patent,  that  then  the  said  letters  patent, 
and  all  liberties  and  advantages  whatsoever  thereby  grant- 
ed, should  utterly  cease,  determine,  and  become  void,  as 
in  and  by  the  said  letters  patent,  relation  being  thereunto 
had,  may  more  fully  and  at  large  appear.  Now  know  ye, 
that  in  compliance  with  the  said  proviso,  we  the  said 
Henry  Jame%  and  John  Jones  do  hereby  declare  that  our 
said  invention  is  described,  ascertained,  and  performed  in 
manner  following,  that  is  to  say: — Take  a  skelp  or  piece  of 
iron  adapted  for  the  purpose  of  making  barrels  for  mus« 
kets  or  any  other  fire-arms;  let  it  be  turned  or  brought 
into  a  form  proper  for  welding;  heat  it  in  an  air  or  rever- 
beratory  furnace,  or  a  hollow  fire,  or  any  other  fire  proper 
for  the  purpose,  and  which  is  to  be  so  constructed  as  to 
give  a  regular  welding  heat  to  one  half  of  the  barrel  at  a 
time,  or  to  any  other  given  proportion  desired ;  when  it  is 
heated  to  a  proper  welding  heat,  the  maundril  or  stamp 
is  to  be  expeditiously  put  into  it,  and  the  barrel  placed 
or  held  on  an  anvil  or  swage  grooved  to  fit  the  form  of  it, 
upon  which  several  hammers,  worked  by  steam,  water,  or 
any  other  mechanical  power,  are  caused  to  fall  or  strike 
with  great  velocity  upon  such  portion  of  the  barrel  de* 
sired  to  be  welded;  and  when  sufiiciently  welded  and 
hammered,  which  would  be  well  known  to  a  person  accus- 
tomed to  weld  gun  barrels,  the  stamp  or  maundril  is  to  be 
quickly  struck  out,  before  the  hot  barrel  has  time  to  con- 
tract too  close  or  adhere  upon  it,  to  prevent  the  stamp  or 
maundril  from  being  got  out  while  the  barrel  is  hot:  but 
should  that  be  the  case,  the  barrel  must  be  left  until  it  is 
cold,  when  it  should  be  lightly  hammered,  which  will  cause 
the  barrel  to  expand  a  little  round  the  stamp  or  maundril, 
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^^^'^'Mf,  and  loosen  it  sufficiently  to  come  out;  and  for  the  purpoee 
the  better  to  facilitate  the  getting  out  of  the  stamp  or 
maundril  from  so  large  a  portion  of  the  barrel  welded  at 
a  time,  let  the  stamp  or  maundril  be  made  of  as  regular 
smooth  and  perfectly  round  form  as  possible,  and  of 
a  gradual  gentle  taper  from  heel  to  point.  The  number, 
weight,  and  Telocity  of  the  hammers  may  be  varied  acc<Hrd* 
ing  to  the  description  of  barrel  desired;  but  for  musket 
barrels,  which  are  generally  from  three  feet  three  inches 
to  three  feet  six  inches  long,  when  it  is  wished  to  wdd 
them  at  two  heats,  we  recommend  six  hammers:  the  ham- 
mers should  be  ranged  in  a  straight  line,  side  by  aide,  ^ 
true  and  as  close  togedier  as  they  will  work  free,  and  co- 
▼ering  a  space  in  length  of  about  twenty  indiea,  and  in 
width  about  four  or  fiTe  inches.  They  should  work  Tery 
true  upon  the  swage  or  anvil,  and  rise  and  fall  together, 
or  nearly  together,  or  alternately;  the  faces  of  the  ham- 
mers may  be  either  even  or  hollowed  out  a  little  in  those 
parts  which  fall  upon  the  barrel  when  welding.  The 
hammers  may  be  fixed,  connected,  and  worked  by  madu* 
nery,  according  to  any  of  the  well-known  methods  of  work- 
ing hammers.  Or,  instead  of  welding  the  barrels  by  ham- 
mers as  before  described,  they  may  be  welded  between  a 
pair  of  rollers  grooved  to  fit  the  form  of  the  barrel,  the 
rollers  having  either  an  alternate  or  rotatory  motion,  and 
worked  by  steam,  water,  or  other  mechanical  power;  but 
we  consider  the  hammers  to  be  the  best  method,  aa  mak- 
ing the  soundest  and  most  perfect  barrels:  in  either  way, 
care  should  be  taken  to  have  the  edges,  seams,  or  points  of 
the  skelp  or  piece  of  iron  placed  true  together,  to  give  the 
iron  a  regular  welding  heat,  and  to  put  in  and  take  out 
the  stamp  or  maundril  as  quick  as  possible.  The  advan* 
tages  of  our  aforesaid  method  of  heating  barrels  in  a  hol- 
low fire,  or  an  air  or  reverberatory  furnace,  and  welding 
them  by  hammers  or  rollers  worked  by  machinery,  is,  that 
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we  are  enabled  Co  make  them  much  sounderi  and  more  &«».  0/  PUas, 

10QC 

accurately  and  expeditiously  than  they  are  at  present 
made:  we  prevent  cinders,  ashes,  or  dirt,  from  getting  into 
the  inside  of  the  barrels,  or  between  the  welding  seam  or 
joint,  which  now  often  happens,  and  which  causes  the 
barrek  to  bore  black,  or  otherwise  prove  unsound.  Our 
invention  also  extends  to  the  turning  of  all  kinds  and  de- 
scriptions of  barrels  for  muskets  or  other  fire-«rms,  in  an 
improved  turning  machine  or  lathe,  with  cutters  or  sharp 
steel  instruments  or  tools,  worked  by  machinery  with 
steam,  water,  or  any  other  mechanical  power.  The  turning 
machine  or  lathe  is  constructed  and  worked  as  follows.'* 

The  specification  then  proceeds  to  set  out  a  new  mode 
of  turning  gun  barrels  claimed  by  the  patentees,  but  not 
material  to  the  consideration  of  the  question  of  welding. 

The  jury  having  found  a  verdict  for  the  plaintiff,  the 
leatned  Judge  gave  the  defendants  leave  to  move  to  set 
aside  the  verdict  and  enter  a  nonsuit;  in  pursuance  of 
which  a  rule  to  that  effect  was  obtained  in  Easier  Term, 
which  came  on  to  be  argued  in  Michiseltnas  Term,  1834  (a), 
when 

Sir  James  Scarlett,  Rotch,  and  Follett,  shewed  cause, 
and  argued,  at  considerable  length,  the  question  of 
infringement,  but  ultimately  the  judgment  of  the  Court 
did  not  turn  upon  that  point. — The  matter  for  the  consi- 
deration of  the  Court  is  this,  whether  James  %  Jones's 
patent,  upon  mere  inspection,  without  a  single  witness,  or 
any  evidence  whatever  tendered  in  explanation  of  it,  ne- 
cessarily shews  that  the  invention  claimed  by  the  plaintiff 
is  not  new.  It  is  contended  that  the  plaintiff's  method  of 
welding,  by  passing  the  tubes  through  a  die,  is  the  same 
MB  that  of  welding  by  rollers,  described  in  James  ^  Joneses 
specification: — *'or  instead  of  welding  the  barrels  by  ham- 

(a)  The  report  of  this  case  has  been  unavddably  deferred. 
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^*^\^'*^'  mers  as  before  described^  they  may  be  welded  between  m 
pair  of  rollers  grooyed  to  fit  the  form  of  the  barrel,  the 
rollers  having  either  an  alternate  6r  rotatory  motion,  and 
worked  by  steam,  water,  or  other  mechanical  power ;  bat 
we  consider  the  hammers  to  be  the  best  method."  Shall 
the  plaintiff's  patent  be  defeated  by  what  is  a  mere  spe- 
culation, as  to  the  possibility  of  pipes  being  welded  by 
passing  them  through  a  roller?  Suppose  that  in  some  old 
treatise  on  the  manufacture  of  iron  a  suggestion  were 
found  that  pipes  might  by  possibility  be  welded  by 
passing  them  through  rollers,  could  it  be  contended  that 
this  would  invalidate  the  patent?  and  yet  nothing  more  is 
done  in  James  Sf  Joneses  specification.  To  substantiate 
the  defence  the  rollers  themselves  ought  to  have  been 
produced  at  the  trial,  and  shewn  to  be  the  same  in  eflfect 
and  power  as  the  die.  There  is  a  great  difference  between 
the  operation  of  the  roller  and  the  die.  In  using  the  roller, 
all  parts  of  the  tube  have  not  an  equal  pressure  at  the 
same  time;  and  the  larger  the  tube,  the  greater  the  imper- 
fection in  its  manufacture.  The  use  of  the  maundril,  also, 
is  another  important  distinction  between  the  two  methods. 
It  was  proved  that  the  maundril  could  not  be  used  in  the 
manufacture  of  a  tube  of  any  length,  and  the  reason  is 
that  the  instrument  is  obliged  to  be  withdrawn  while  the 
tube  is  still  very  hot.  It  is  impossible,  consequently,  to 
manufacture  tubes  with  the  maundril  of  greater  length 
than  a  fowling-piece.  In  another  particular,  also,  the  die 
differs  from  the  roller.  The  dies  have  a  conical  or  bell 
mouth  to  admit  the  tube  being  of  larger  dimensions  when 
it  goes  in  than  when  it  comes  out.  This  cannot  be  efiSscted 
by  means  of  rollers.  The  pipe  in  passing  through  the  die 
assumes  a  diminished  form.  This  is  an  essential  part  of 
the  principle  of  the  plaintiff's  patent,  and  the  operation  of 
the  roller  in  revolution  cannot  embrace  any  part  of  that 
principle.  [Lord  Lyndhursi,  C.  B. — Suppose  a  patent 
had  been  taken  out  for  welding  tubes  by  means  of  roUertt 
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could  there  not  have  been  another  for  effecting  that  object  ^^i^/^^> 
by  means  of  fixed  dies?]    Certainly  there  could.  [Parke,     s      ^     ./ 
B. — The  plaintiff's  patent  is  for  drawing  tubes  through      Russell 
fixed  dies  without  the  use  of  the  maundriL    If  so,  it  is       gowlbt. 
not  the  same  as  James  8f  Joneses  patent.     Lord  Lyndr 
hurst,  C.  B.— It  is  the  same  as  if  the  specification  had 
stated  that  the  operation  was  to  be  effected  without 'the 
assistance  of  a  maundril.    If  the  words  "  without  a  maun- 
dril"had  been  inserted  in  the  specification,  would  not 
that  have  shewn  the  invention  to  be  perfectly  new  ?] 

The  AUamey^Generalf  Plaits  and  Richards,  contrh. — 
The  specification*  claims  too  much,  and  the  pkintiff  seeks 
to  appropriate  to  himself  what  is  not  a  new  invention.  The 
real  question  is  this,  is  the  invention  claimed  that  of  weld* 
iog  tubes  by  means  of  circular  pressure?  It  is  perfectly 
immaterial  whether  that  pressure  is  applied  by  drawing 
an  instrument  through  the  tube,  or  the  tube  through  an 
instrument  At  the  trial  it  was  assumed  that  the  two 
modes  were  the  same  in  effect,  and  the  question  made  was 
whether  there  had  been  an  infiringement.  The  defendant's 
mode  of  welding  was  that  by  means  of  rollers;  That  cir- 
cular pressure  in  general  is  the  principle  claimed  by  the 
plaintiff  appears  from  the  following  part  of  the  specifica- 
tion:— *'  I  do  not  confine  myself  to  the  employment  of  this 
precise  construction  of  apparatus,  as  several  variations 
may  be  made,  without  deviating  from  the  principles  of  my 
invention,  which  is  to  heat  the  previously  prepared  tubes 
of  iron  to  a  welding  heat,  that  is,  nearly  to  the  point  of 
fusion,  and  dien,  after  withdrawing  them  from  the  fire,  to 
pass  them  between  dies  or  through  holes,  by  which  the 
edges  of  the  heated  iron  may  be  pressed  together,  and  the 
joint  firmly  welded."  [Lord  Lyndhwrsi,  C.  B.— «'  Them" 
means  the  prepared  tubes  of  iron,  that  is,  tubes  without 
a  maundril.]  The  operation^  as  described,  depends  upon- 
the^drawing  of  the  tube,  whether  there  be  a  maundril  or 
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^^MR^^^  not  In  the  operation  of  the  rollers  it  b  the  same  as  if 
the  tube  passed  through  a  hole/  and  this  specification  in 
fact  claims  the  system  of  the  roller,  which  produces 
a  hole  through  which  the  tube  is  passed.  According  to 
the  specification!  what  is  there  to  prevent  die  plaintiff 
firom  using  the  roller  to  effect  the  welding  instead  of  the 
die? 

The  principle,  then,  claimed  by  the  specification  bring 
diat  of  welding  by  means  of  concentric  pressure,  is  the 
same  as  that  of  James  ^  Joneses  patent.  Their  specxfica* 
tion  states  that  "  instead  of  welding  the  barrels  by  ham- 
mers as  before  described,  they  may  be  welded  between  a 
pair  of  rollers  grooved  to  fit  the  form  of  the  barrd,  the 
rollers  having  either  an  alternate  or  rotatory  motion,  worked, 
&c."  [Lord  LyndAnrsi,  C.  B. — The  material  point  for  you 
to  establish  is  that  James  %  Joneses  patent  included  weld- 
ing without  the  use  of  the  maundriL  If  the  maundril  is 
inserted,  where  is  the  difference  between  producing  it  by 
pressure  and  producing  it  by  the  hammer?]  James  ^ 
JoneSf  in  their  specification,  shew  a  method  according  to 
which,  by  passing  the  tube  through  a  hole,  the  welding  is 
complete,  and,  according  to  the  plaintifiTs  own  evidence, 
the  eflfect  of  the  rofler  and  of  the  die  u  the  same  m  pro- 
ducing the  welding.  [Parke^  B. — The  question  is,  whe- 
ther the  plaintiff  claims  the  invention  of  welding  without 
the  assistance  of  any  internal  substance.  It  is  quite  dear 
to  me  that  any  man  of  intelligence,  reading  the  specifica- 
tion, must  see  that  the  patentee  claims  to  effect  his  inven- 
tion without  the  application  of  any  internal  substance,  and 
the  only  point  is,  whether  the  general  words  at  the  end 
of  the  specification  include  too  much.  Lord  Lyndkmrsi, 
C  B.--It  is  obvious  that  the  patent  excludes  the  use  of 
the  maundriL  This  appears  from  the  latter  part  of  the 
specification,  in  which  the  effects  of  the  new  invention 
ara  stated.  The  greater  length  of  the  tubes  shews  that  the 
maundril  is  not  intended  to  be  used.     The  particular 
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description  excludes  the  use  of  it,  and  the  general  de«  ^^^'^^ 
acription,  taking  it  in  connexion  with  the  effects  stated,  -* 

likewise  excludes  it.]    After  all,  the  question  amounts  to      BastsLL 
this,  whether  James  ^  Jones's  patent  does  not  come  within       Cowlxt. 
die  large  principle  claimed  by  the  plaintiff's  specification. 
Suppose  Jmmes  8f  Jones's  patent  had  beeo^  posterior  to 
that  of  the  plaintiff,  would  it  not  have  been  contended  to  , 
be  an  infiringetaent? 

Lord  Lykdhujrst,  C.  B. — ^Without  any  question  this 
invention  is  ingenious  and  useful;  and  the  point  upon 
which  the  vdidity  of  the  patent  depends  is,  whether  it 
claims  to  manufacture  the  pipes  without  the  use  of  the 
maundril,  in  which  case  it  would  be  a  new  invention. 
Does  it  claim  to  make  the  pipes  without  a  beating  or 
pressure  on  any  hard  substance?  It  is  said,  on  behalf  of 
the  defendants,  that  the  specification  includes  too  much, 
and  that  the  principle  of  the  invention  claimed  is  in  fact  not 
new;  but  it  appears  to  me,  as  I  have  already  stated,  that 
the  specification  claims  the  invention  of  welding  tubes 
without  the  use  of  the  maundril.  As  I  read  the  specifi* 
cation,  the  maundril  is  excluded  both  in  the  particular 
and  m  the  general  description.  The  particular  description 
states  that  "  as  the  tube  is  drawing  out  of  the  fiirnaoe,  a 
workman  brings  the  pincers  and  takes  hold  of  it,  restmg 
the  pincers  against  the  standard  as  a  steadying  place;  and, 
as  the  tube  passes  through  the  hole  of  the  pincers,  the 
welding  of  the  edges  of  the  iron  is  effected."  Here,  then,  the 
manufacture  of  the  tube  is  complete,  and  this  description 
precludes  the  idea  that  internal  support  is  afforded.  The 
distinction  between  this  and  the  former  mode  of  manufac*- 
ture  is,  that  according  to  the  former  mode,  there  was  some 
substance  inserted  in  the  tube  to  support  the  external 
pressure.  Then  is  the  meanhig  of  this  clause  altered  by 
the  general  description  at  the  conclusion  of  the  specifica* 
tion?    The  patentee  there  states  his  principle  to  be  to 
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Bxck.  9/  PUatt  heat  ''  the  preTiously  prepared  tubes.**  He  then  de* 
scribes  the  effects,  and  in  pointing  out  the  advantages 
of  his  invention,  as  in  the  length  of  the  tubes,  &c«, 
those  advantages  appear  to  be  inconsbtent  with  the  use 
of  the  maundril.  I  think,  therefore,  that  the  plaintiff*^ 
patent  is  good,  as  being  limited  to  the  welding  of  tubes 
without  the  use  of  internal  support.  He  has  not  extended 
his  claim  to  any  thing  which  is  not  in  fact  his  own  invention* 

Parke,  B. — I  am  of  the  same  opinion.  It  appeared  to 
me  throughout  the  argument  that  this  is  merely  a  question 
of  construction,  arising  upon  the  specification.  If,  as 
contended  by  the  Attomey-tGreneral,  the  patent  claims  the 
invention  of  welding  by  circular  pressure,  then  it  b 
clearly  void;  but  if  the  plaintiff  only  claims  a  limited 
and  particular  mode  of  effecting  that  object,  then  it  is 
certainly  new.  It  appeared  to  me,  on  reading  the  speci- 
fication, that  it  only  claimed  the  limited  mode,  nhs.  that  of 
weldbg  pipes,  by  passing  them  through  a  circular  die 
without  the  application  of  the  maundril.  In  the  con- 
struction of  a  patent,  the  Court  is  bound  to  read  the  spe- 
cification so  as  to  support  it,  if  it  can  fairly  be  done. 
Taking  the  whole  effect  of  the  specification  together,  it  is 
clear  that  it  was  intended  to  exclude  the  maundril.  I  am 
happy  that  the  Court  is  enabled  to  come  to  this  conclu- 
sion, so  as  to  secure  to  the  plaintiff  the  fruits  of  an  inge- 
nious and  useful  invention. 

Aldbrson,  B. — I  also  concur  in  the  opinions  which 
have  been  delivered.  The  plaintiff's  claim  is  confined  to 
the  invention  of  drawing  a  hollow  tube  through  a  die  for 
the  purpose  of  welding  it.  The  description  of  the  mode 
of  manufacture  commences  by  stating  the  heating  of  the 
iron,  from  which  the  tubes  are  to  be  made,  in  a  fumaoe. 
The  iron  plate  is  prepared  for  welding  by  being  bent  upon 
the  sides,  the  edges  meeting  or  nearly  so,  and  the  tube  is 
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then  pot  into  a  hollow  fire,  &c.  Now,  in  this  statement  ^^^^^'^^ 
there  is  nothing  whatever  said  of  the  introduction  of  a 
maundril,  while  in  James  8f  Joneses  patent,  on  the  con- 
trary, it  is  expressly  said  that  when  the  tube  is  heated  to 
a  proper  welding  heat,  the  maundril  or  stamp  is  to  be 
expeditiously  put  into  it.  The  question  is,  whether  a 
person  of  due  experience,  on  reading  the  pkintifTs  speci* 
fication,  would  not  know  that  the  claim  was  intended  to  be 
confined  to  the  making  of  tubes  without  the  use  of  the 
maundril.  We  ought  not  to  be  astute  to  deprive  persons 
of  the  benefits  to  be  derived  from  ingenious  and  new 
inventions.  I  concur  in  the  construction  put  upon  the 
specification  by  the  Lord  Chief  Baron  and  my  brother 
Parke. 

GuRNBY,  B.,  also  concurring — 

Rule  discharged. 

Note. — ^This  case  was  decided  in  Michaelmas  Term. 


Jenkins  v.  Harvey. 
jIsSUMPSIT.— The  first  count    in    the    declaration 


The  corpoittioD 
of  IWtfvin 


Stated,  that  the  borough  of  Truro  in  the  county  of  Caru'  1795*^^*^  a 
wall  is  an  ancient  borough,  and  the  port  of  the  said  i'^^  of  the 

^  ^  office  of  Meter 

borough  is  an  ancient  port,  and  that  the  mayor  and  bur-  with  ail  feei, 

gesses  of  the  said  borough  and  their  predecessors  for  the  t^^^ing*' 

time  being,  from  time  whereof  the  memory  of  man  is  not  ^  ^'"^f ^" 

to  the  contrary,  have  had  and  exercised,  and  been  used  &&  imported. 

and  accustomed  to  have  and  exercise,  and  still  of  right  thaT^eyhad 


ought  to  have  and  exercise,  by  the  mayor  of  the  said  ^^^J^^y 
borough,  or  the  lessee  or  lessees,  farmer  or  farmers  of  the  u^^y  7«^"  <<> 

receive  these 
payments  upon 
all  coal  imported  into  the  port  The  learned  Judge  told  the  jury  that  he  was  not  aware  that  there 
was  any  rule  of  law  to  prevent  them  from  presuming  the  immemorial  exbtence  of  the  right  from 
the  modem  usage;  hut  he  did  not  expressly  adyise  them  that  they  ought  to  make  such  presumption, 
unless  some  evidence  to  the  contrary  appeared,  neither  did  he  explain  to  the  jury  the  nature  of  a 
port  duty,  and  sute,  that  as  such  the  claim  in  question  might  be  referred  to  a  modem  grant.  The 
Court  granted  a  new  trial. 
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Smk.  qf  Fkos,  said  lutyor  and  burgesses  for  the  time  beingi  or  dietr  de« 
put;  or  deputies,  servant  or  servants,  a  certain  ancient 
office  dr  place  of  meter,  for  (amongst  other  things)  die 
measuring  of  all  coal  imported  by  sea  and  brought  within 
the  limits  of  the  port  aforesud  to  be  there  unloaded,  de- 
livered, or  disposed  of*    And  also  that  from  time  whereof 
the  memory  &c.,  there  hath  belonged,  and  still  doth  be- 
long, to  the  said  mayor  and  burgesses  of  the  said  borough, 
and  their  predecessors,  or  their  lessee  or  lessees,  farmer 
or  farmers,  for  the  time  being,  by  reason  of  the  said  office, 
a  certain  ancient  fee,  reward,  perquisite,  or  toll,  for  the 
measuring  as  aforesaid,  and  for  the  keeping  and  maintain* 
ing  of  measures,  weights,  and  other  machines  and  conve- 
niences,  for  the  purpose  of  measuring,  u  e.  the  fee,  re* 
ward,  or  toll  of  4cf.  for  the  chaldron  to  be  had  and  received 
for  the  measuring,  or  being  ready  and  willing  to  measure 
by  measure,  each  chaldron  of  coal  aforesaid  imported  by 
sea  and  brought  within  the  port  aforesaid,  and  deliverable, 
or  to  be  unloaded,  delivered,  or  disposed  of  by  measure, 
and  the  fee,  reward,  or  tollof  SdLby  the  three  tons  to  be  had 
and  received  for  the  weighing,  or  being  ready  and  willing 
to  weigh,  each  three  tons  of  coal  imported  and  brought  as 
aforesaid,  deliverable,  or  to  be  unloaded,  delivered,  or  dis- 
posed of  as  aforesaid  by  weight:  the  said  fees,  rewards,  or 
tolls  to  be  received  and  taken  by  the  said  mayor  of  the 
said  borough  for  the  time  being,  or  the  lessee  or  lessees, 
farmer  or  farmers,  of  the  said  mayor  and  burgesses  for  the 
time  being,  or  his  deputy  or  deputies,  servant  or  servants 
thereof.    That  heretofore,  and  before  the  making  of  the 
promise  and  undertaking  therein  after  mentioned,  to  wit, 
on  the  S5th  day  o(  November,  1795,  in  the  county  afore- 
said, the  said  mayor  and  burgesses,  &c.  being  so  entitled 
to  the  said  fee,  reward,  or  toll,  and  the  said  office  as  afore- 
said, by  a  certain  indenture  then  and  there  made  between 
Edward  Lawrence,  gent.,  then  being  mayor  of  the  said 
borough  of  Truro^  and  the  burgesses  of  the  said  borough. 
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of  the  one  part,  and  the  said'Sihanus  Jenkins  of  the  other  Sz^.  of  Pktu^ 
part,  (the  counterpart  of  which  indenture,  aealed  with  the 
common  seal  of  the  said  borough,  the  plaintiff's  executrix 
as  aforesaid  brings  into  Court),  the  said  mayor  and  bur* 
gesses,  for  the  considerations  therein  mentioned,  did  grant, 
demise,  lease,  set,  and  let  unto  the  said  Silvanus  JenUns, 
his  executors,  administrators,  and' assigns,  the  said  office 
or  place  of  meter  of  the  said  borough,  together  with  all 
advantages,  profits,  emoluments,  fees,  perquisites  and  re* 
wards  whatsoever  arising  or  accruing  from  the  measuring 
of  all  com  and  grain,  coals,  culm,  and  other  such  like 
commodities,  that  should  be  exported  or  imported  within 
the  limits  of  the  port  of  the  said  borough,  in  such  sort  and 
manner  as  the  same  was  then  or  had  been  formerly  paid 
and  enjoyed,  and  all  the  rights  and  privileges  thereunto 
belonging  or  appertaining,  to  have  and  to  hold,  exercise, 
and  enjoy  the  said  office  or  place  of  meter  of  the  said 
borough,  with  the  appurtenances  as  aforesaid,  unto  the 
said  Sihanus  Jenkins^  his  executors,  administrators,  and 
assigns,  for  and  during  and  unto  the  full  end  and  term  of 
ninety-nine  years  fully  to  be  complete  and  ended,  if  Louisa 
Bowen  Jenkins^  then  aged  four  years  or  thereabouts, 
daughter  of  the  said  Silvanus  Jenkins^  should  so  long  live. 
The  said  term  to  commence  from  and  immediately  after 
the  death  of  one  Peter  Tippet  and  Edward  Tippet  his 
brother,  or  the  surrender,  forfeiture,  or  other  sooner  de- 
termination of  the  then  term,  &c.  of  the  said  Peter  Tippet 
of  and  in  the  same,  determinable  on  their  death;  he  the 
said  Silvanus  yielding  and  paying  therefore  as  in  die  said 
indenture  mentioned,  3/.,  payable  quarterly.  That  after* 
wards,  and  during  the  said  term  of  ninty-nine  years  by 
the  said  indenture  granted,  and  during  the  life  of  the 
said  Louisa  Bowen  Jenkins^  to  wit,  on  the  1st  of  January ^ 
1820,  in  &c.  the  said  Peter  Tippet  and  the  said  Edward 
Tippet  died,  and  that  thereupon,  by  virtue  of  the  said  de« 
mise,  the  plaintiff  as  executrix  as  aforesaid,  afterwards 


880  CASES  IN  THE  EZCHEQUERy 

Exek.  tf  PUci,  and  during^  &c.  to  wit»  entered  into  and  upon  the  said 
demised  premisesi  with  the  appurtenances,  and  became 
and  was  possessed  thereofi  as  executrix  as  aforesaid,  for 
the  residue  of  the  said  term,  so  to  the  said  Sihanus  and 
his  executors  thereof  granted  as  aforesud,  he  the  said 
SUvanus  having  previously  and  during,  &c.,  to  wit,  on 
the  1st  of  Jaimary,  1804,  in  the  county  aforesaid,  died, 
and  having  theretofore,  to  wit,  on  &c.,  duly  made  and  pub* 
lished  his  last  will  and  testament  in  writing,  and  appointed 
the  plaintiff  executrix  thereof,  to  wit,  &c.  That  the  said 
Louisa  Bowen  Jenkins  is  in  life,  to  wit,  &c.  That  after- 
wards and  during  the  continuance  of  the  said  term,  and 
the  interest  of  the  plaintiff  as  executrix  as  aforesaid, 
and  before  the  making  of  the  promise  and  undertaking 
hereinafter  in  that  count  mentioned,  to  wit,  on  the  1st 
October,  1832,  in  the  county  aforesaid,  divers,  to  wit, 
9000  chaldrons,  and  9000  tons  of  coal,  had  been  and 
were  by  the  defendant  imported  by  sea  in  a  certain  ship 
or  vessel,  and  brought  within  the  limits  of  the  port 
aforesaid,  there  to  be  unloaded,  that  is  to  say,  the  said 
chaldrons  by  measure,  and  the  said  tons  by  weight. 

The  second  count  made  claim  to  the  same  fee  and  re- 
ward, as  the  perquisite  of  an  oflBce  of  meter  generaUy« 
without  stating  it  to  be  an  ancient  office  from  time  imme- 
morial. Third  count,  reasonable  fee.  Fourth  count, 
quantum  meruit.  Fifth  count,  borough  of  Druro  an  an- 
cient borough;  port  of  Truro  an  ancient  port.  That  the 
mayor  and  burgesses  of  2Viiro  were  on  the  26th  Na^emr 
ber,  1795,  and  long  before,  and  hitherto  have  been,  used 
and  accustomed  to  receive  as  of  right  a  certain  duty  or 
toll  {4fd.  per  chaldron),  called  metage,  of  and  from  every 
merchant  importing  amongst  other  things  coal  by  sea,  and 
bringing  the  same  within  the  limits  of  the  port  aforesaid. 
That  the  said  mayor  and  burgesses,  being  so  entitled,  did 
on  that  day  grant  and  demise  unto  the  said  Syhanus  «/ea- 
Uns  the  said  office  and  place  of  meter,  with  all  advantages 
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and  profits  &€.,  as  before.  Title  to  present  plaintiff,  as  E*ek,rfPUaa, 
before.  Importation  of  chaldrons  of  coal  by  the  said 
defendants  to  be  unloaded  within  the  limits  of  the  port ;  by 
reason  of  which  the  defendants  became  liable  to  pay  to  the 
plaintiff  the  aforesaid  duty  or  toll  of  icf.  upon  every  chal- 
dron so  imported ;  and  that  the  defendants,  being  so  liable, 
promised  to  pay  thesum of  150/.  Sixth  count — claims  for 
toll  of  coal  imported  and  unladen  within  the  limits  of  the 
port  of  Truroy  in  which  port  the  plaintiff  had  kept  certain 
measures  for  the  purpose  of  measuring  the  coal  of  such 
as  were  disposed  to  use  them.  Seventh  count — ^for  tolls,  in 
respect  of  the  defendant's  having  used  the  said  weights  and 
measures.  Eighth  count — for  toll  called  metage,  for  and 
upon  divers  coals  imported.  Ninth  count — for  weighage, 
portage,  and  bushelage.  Tenth  count — ^for  port  duties 
upon  goods  and  merchandize.  Eleventh  count — for  tells 
upon  goods,  &c.  Twelfth  count — for  petty  customs. 
With  counts  for  work  done  and  materials  provided,  the 
money  countS)  and  a  count  upon  an  account  stated.  Plea — 
the  general  issue. 

The  plaintiff  in  this  case  claimed,  as  the  representative  of 
a  lessee  under  the  corporation  of  Truro,  to  be  entitled  to  a 
toll  of  4c/.  per  chaldron,  under  the  name  of  metage,  upon 
all  coal  discharged  in  that  port.  At  the  trial  before  Wil- 
Hams,  J.,  at  the  Spring  Assizes  for  the  county  of  Cornwall, 
the  plaintiff  gave  in  evidence  the  following  documents: — 
An  extract  from  Doomsday  for  the  purpose  of  shewing 
that  Truro  was  at  that  period  in  the  possession  of  WiUiam 
Earl  of  Morton,  the  brother  of  the  Conqueror,  and  Earl 
of  Cornwall.  A  charter  of  Reginald  Fitzroy,  Earl  of 
Cornwall,  son  oi  Henry  1,  addressed  to  his  subjects  '*  tarn 
Anglicis  quam  Comubiensilnu,"  and  granting  to  his  free 
burgesses  of  Truro  **  sac  ei  soc^  ioU,  &c.  An  inspeximus 
charter  of  18  Edw.  I,  confirming  prior  grants.  A  charter 
of  the  31st  Elizabeth,  the  governing  charter  of  the 
borough,  reciting  that  the  port  of  Truro  was  part  of  the 
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Bxch.  of  Pleat,  port  of  Falmouih,  and  that  the  inhabitants  of  Truro  en- 
^  deavoured  by  all  means  to  preserve  the  port^  by  cleansing 
jENKiNi  and  repairing  the  same,  reciting  also  the  enjoyment  by 
Harvet.  them  of  ancient  prescriptions  and  privileges;  and  confirm- 
ing all  ancient  liberties,  privileges,  jurisdicdons,  firan- 
chises,  granted  as  well  by  the  Earls  of  Cornwall,  lords 
of  the  borough,  as  by  the  Crown,  &c.  A  lease  dated 
21st  February,  1752,  from  the  corporatbn  of  Tntro 
to  Stephen  Tippett,  granting  and  demising,  in  consi- 
deration of  the  sum  of  631/.,  the  office  or  place  of  meter 
of  the  borough,  together  with  all  advantages,  profits, 
emoluments,  fees,  perquisites,  and  rewards  whatsoever 
arising  or  accruing  from  the  measuring  of  aO  corn, 
grain,  coal,  &c«,  which  should  be  exported  or  imported 
within  the  limits  of  the  port  of  the  borough,  for  a  term 
of  ninety-nine  years.  This  lease  contained  a  covenant  to 
indemnify  the  lessee  from  all  charges  incurred  in  defend- 
ing any  action  brought  against  him  on  account  of  his  de- 
manding or  taking  any  of  the  usual  and  accustomed  dues 
belonging  to  the  office  of  meter.  A  lease  dated  the  26th 
November,  1795,  from  the  corporation  of  Thtro  to  Syl- 
vanus  Jenkins  (the  testator),  of  the  office  or  place  of  meter, 
&c.,  together  with  all  advantages,  &a,  for  the  term  of 
ninety-nine  years.  This  lease  also  contained  a  similar  co- 
venant, to  indemnify  the  lessee  against  actions.  The  dues 
to  be  levied  were  indorsed  on  the  lease,  and  amongst  them 
were  ''  coals  by  the  chaldron  4dL'*  It  was  proved,  that, 
from  the  year  1772,  the  lessee  had  been  rated  to  the  relief 
of  the  poor  in  respect  of  the  metage,  and  also  to  the 
church  rate  from  the  year  1779. 

Parol  evidence  was  given  of  the  payment  of  the  dues 
from  the  year  1772  down  to  the  period  when  the  claim 
was  disputed,  in  1828.  The  mode  of  measuring  the  coals 
appeared  to  be  as  follows:— One  person  measured  for  the 
merchant,  and  another  for  the  captain,  the  corporation 
meter,  who  was  also  the  officer  of  the  customs,  appointed 
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to  collect  the  duties  on  coab  carried  coastwise,  standing  ^^^^^^*' 
by  and  keeping  an  account  If  the  officers  assisted  in 
measuring,  there  was  an  extra  payment  on  that  account. 
Evidence  was  also  given  of  the  receipt  of  anchorage  by 
the  corporation;  that  they  cleansed  the  channel  of  the 
river  from  time  to  time;  and  that  the  bounds  of  the  port 
were  perambulated  every  seventh  year  by  their  officers; 
that  poles  had  been  fixed  in  the  rock  to  mark  the  boun- 
daries; and  that  the  letters  ''  T.  B."  had  been  sometimes 
cut  on  the  surface  of  the  rock.  It  appeared  also  that  the 
borough  coroner  had  from  time  to  time  held  inquests  in 
diffisrent  parts  of  the  port. 

It  was  admitted  that  the  defendant's  wharf  was  within 
the  limits  of  the  port;  that  the  coal  in  question  had  been 
imported;  and  that  an  offisr  had  been  made  on  the  part  of 
the  plaintiff  to  measure  it,  which  had  been  rejected  by 
the  defendant. 

The  learned  Judge,  in  summing  up,  left  it  to  the  jury 
to  say,  whether  the  office  of  meter  was  an  immemorial 
office — informing  them,  that,  in  order  to  establish  that  fact, 
the  plaintiff  was  bound  to  satisfy  them  that  it  had  existed 
from  before  the  time  of  legal  memory;  that,  with  regard  to 
this  question,  they  might  take  into  consideration  the 
amount  of  the  toll  claimed,  as  shewing  whether  or  not  a 
toll  of  such  an  amount  would  be  reasonable  at  such  period; 
that,  with  regard  to  the  origin  of  the  claim  by  grant,  he 
was  not  aware  of  any  rule  of  law  which  precluded  the 
jury  from  presuming,  from  the  parol  evidence  only,  a 
grant  of  the  right,  and  that  they  might  presume  such  grant 
from  some  person  entitled  to  make  it,  before  the  time  of 
legal  memory,  or  before  the  charter  of  Elizabeth.  It  did 
not  appear  that  the  learned  Judge  put  it  to  the  jury,  that 
the  claim  might  be  supported  as  a  port  duty,  payable  in 
respect  of  the  franchise  or  ownership  of  the  port,  and  refer- 
able to  a  modern  grant  A  verdict  having  been  found  for  the 
defendant,  the  Solicitor  General  obtained  a  rule  for  a  new 
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^<^  ^^^*^'  trial,  on  the  ground  of  mUdirectioni  and  also  on  the  groandy 

^     that,  in  consequence  of  the  learned  Judge  omitUng  to 

jEMKiNi       direct  the  jury  with  regard  to  the  application  of  the  evi- 

Harykt.       dence,  the  jury  had  been  misled  into  giving  a  verdict 

against  the  weight  of  evidence. 

Merewether  and  Coleridge^  Serjts.,  now  shewed  cause. 
— This  rule  was  obtained  upon  two  gtovokAA— first,  upon  a 
supposed  misdirection  of  the  learned  Judge  who  tried  the 
cause;  and,  secondly,  on  the  ground  that  the  verdict 
was  against  the  weight  of  evidence.  With  regard  to  the 
misdurection,  it  may  be  observed,  that,  although  it  may  be 
usual  to  put  cases  of  this  nature  in  a  stronger  light  to  the 
jury,  yet  it  is  not  a  necessary  consequence  of  the  case  not 
being  so  presented,  that  a  new  trial  shall  be  granted. 
What  is  said  by  a  Judge  must  be  taken  with  reference  to 
the  facts  of  the  case  which  have  been  proved:  and  if,  in  a 
case  depending  upon  usage,  these  facts  tend  to  throw 
suspicion  upon  the  claim,  then  the  authority  of  the  usage 
must  be  put  upon  a  lower  scale.  [Parke,  B. — ^The  case 
was  not  put  so  strongly  as  other  Judges  and  myself  have 
been  in  the  habit  of  putting  it.  The  learned  Judge  told 
the  jury  that  they  might  presume  a  former  grant  firom  the 
evidence  of  modem  usage.  I  think  that  he  should  have 
told  them  that  they  ought  to  presume  a  grant  If  this 
were  not  the  law,  it  would  be  impossible  that  a  great 
variety  of  ancient  payments  could,  if  questioned,  be  sup- 
ported. That  a  jury  is  at  liberty  to  make  such  a  presump- 
tion is  not  the  form  in  which  such  questions  are  usually 
left  to  them.  What  would  become  of  moduses  unless  this 
were  the  rule  ?]  Where  there  has  been  an  uninterrupted 
enjoyment  as  far  back  as  living  memory  extends,  and  the 
title  of  the  party  has  never  been  questioned,  and  is  free 
from  suspicion,  it  may  be  very  proper  that  a  Judge  should 
instruct  the  jury  that  it  is  their  duty  to  presume  every 
thing  in  support  of  the  right  claimed;  but  where,  as  in  the 
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present  case,  there  are  circumstances  exciting  great  suspi-  Eieh.  of  PUas, 
cion ;  where  the  party ^  possessing  the  means  of  proving  his 
title  by  documentary  evidence,  withholds  that  evidence; 
and  where  there  exist  other  circumstances  which  shew  that 
the  payments  were  for  a  long  series  of  years  compulsory 
or  made  under  mistake — the  proof  of  usage  is  much  weak- 
enedi  and  a  jury  ought  not  to  be  called  upon  to  attach  the 
same  credit  to  it  as  if  it  had  stood  unaffected  by  those 
considerations.  The  direction  of  the  learned  Judge  was, 
therefore,  with  reference  to  the  circumstances  of  this  case, 
correct:  but,  even  if  he  did  not  put  the  question  of  pre- 
sumption in  a  sufficiently  strong  point  of  view,  the  point 
being  substantially  left  to  the  jury,  there  is  no  ground  for 
a  new  trial. 

The  verdict  was  not  contrary  to  evidence.  The  pay- 
ment in  question  was  claimed  by  the  plaintiff  either  as 
metage,  that  is,  a  fee  in  respect  of  the  office  of  meter,  or 
as  a  port  duty.  First ,  with  regard  to  the  claim  of  metage. 
In  none  of  the  earlier  documents  is  there  any  trace  of  such 
a  claim.  In  Doomsday  Book  the  land  does  not  appear  as 
*'  terra  regis!"  but  as  held  under  the  Earl  oi  Morton;  and 
neither  in  the  charter  of  Reginald  Earl  of  Cornwall,  nor 
in  that  of  Edward  1.  which  is  a  charter  of  confirmation, 
is  there  anything  found  affecting  the  matter.  The  char- 
ter of  the  31  EKxabeth,  however,  is  more  material.  The 
recitals  in  tihat  charter  expressly  refer  to  the  port,  and  the 
various  officers  of  the  corporation  are  enumerated,  but 
amongst  these  there  is  no  mention  made  of  the  officer 
now  called  the  meter ;  from  which  it  may  be  inferred  that 
there  was  no  office  of  that  description  then  in  existence. 
[Parke,  B. — ^The  answer  to  that  observation  would  be, 
that,  from  time  beyond  memory,  the  corporation  had  pos- 
sessed the  right  of  appointing  a  meter.  If  the  meter  had 
been  mentioned,  it  would  have  been  an  argument  against 
the  presumption.  The  omission  in  the  charter  seems 
rather  to  be  in  favor  of  the  plaintiflTs  title.]    The  mayor 
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Exeh.  0/  Pkoi,  and  Other  officers,  who  certainly  existed  before  that  period, 
are  specifically  mentioned  in  the  charter.  Another  ob* 
servation  also  arises  upon  this  charter,  that  it  expressly 
gives  anchorage,  which  is  a  payment  in  the  nature  of  a 
port  due,  for  every  vessel  anchoring  in  the  port.  Weigh- 
age  is  also  mentioned,  but  there  is  nothiiig  to  support  the 
particular  claim  in  question.  From  the  period  of  the 
charter  of  Elizabeth  down  to  the  year  175S,  there  is  a 
chasm  in  the  title  to  these  payments.  The  usual  doctrine 
of  presumption  is  not  fairly  applicable  to  this  period,  for, 
presumption  can  only  have  place  in  the  absence  of  better 
evidence;  and  it  appeared,  by  the  admission  of  one  of  the 
officers  of  the  corporation,  that  there  existed  in  the 
muniment  room  of  that  body  documents  relating  to  this 
period  which  had  not  been  produced.  The  title  then  b 
taken  up  again  in  the  year  175S,  and  a  lease  is  given  in 
evidence,  from  the  corporation  to  a  custom-house  officer, 
of  the  office  of  meter,  and  of  such  dues  as  had  been 
formerly  and  usually  paid.  It  appeared  that  after  this 
lease  the  dues  for  metage  and  the  custom-house  duties 
on  coals  were  mixed  up  together,  being  put  upon  one 
paper  and  collected  at  the  same  time,  and  thus  continued 
till  the  duty  on  coals  was  taken  ofi^  on  which  occasi<Hi 
Mrs.  Jenkins,  the  plaintiff,  purchased  the  custom-house 
weights  and  measures.  This  mode  of  collecting  the  metage 
dues  very  much  weakens  the  evidence  of  payment.  In 
1795  another  lease  was  granted  by  the  corporation  to  the 
party  under  whom  the  present  plaintiff  claims.  This, 
with  evidence  of  the  reception  of  the  dues  ibr  about 
seventy  years,  is  all  the  evidence  in  support  of  the  plain- 
tiff's title  to  the  metage.  Upon  the  point  of  the  modem 
usagCj  the  case  of  the  King  v.  JoUffe  (o)  was  cited  in 
moving  for  this  rule.  There  Abboti,  C.  J.,  says,  "  Upon 
the  evidence  given,  uncontradicted,  and  unexplained,  I 

(a)  2  B.&  C.  54;  3  D.  &  R.  240,  S.  C. 
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think  the  learned  Judge  did  right  in  telling  the  jury  that  ^*^'^^^^' 

it  was  cogent  evidence  upon  which  they  might  find  the 

issue  in  the  affirmative;*'  and  he  adds — "  A  regular  usage 

fur  twenty  years,  not  explained  or  contradicted,  is  that 

upon  which  many  public  and  private  rights  are  held,  there 

being  nothing  in  the  usage  to  contravene  the  public  policy." 

The  correctness  of  these  dicta  may  be  admitted,  but  they  do 

not  apply  to  this  case,  in  which  the  evidence  is  not  of  the 

cogent  nature  alluded  to  by  the  Chief  Justice,  but  is 

greatly  weakened  by  circumstances  of  much  doubt  and 

suspicion.    In  the  lease  of  1752,  there  is  a  covenant  of 

indemnity  against  any  one  claiming  these  dues;  which  is 

a  proof  that  the  enjoyment  had  not  been  undisturbed.    It 

is  of  the  very  essence  of  an  usage  that  it  should  be  without 

doubt  or  question. 

Then  it  is  contended  that  the  plaintiff's  ckiim  may  be 
maintained  as  for  a  port  duty,  upon  the  indebitatus  count 
to  that  effect.  But  it  is  clear  that  this  cannot  be.  In  the 
first  place,  if  there  be  any  payment  in  the  nature  of  a  town 
due  or  port  duty,  the  corporation,  and  not  the  plaintiff,  are 
the  proper  parties  to  sue.  How  is  the  plaintiff  entitled  to 
any  port  duty?  The  lease  of  1795  does  not  convey  to  the 
lessee  any  right  to  port  duties.  [Akkrson,  B. — All  that  is 
conveyed  to  Jenkins  by  that  lease  is  the  metage;  your  argu- 
ment is,  that  the  plaintiff  is  not  the  proper  party  to  sue.] 
Certainly :  nor  can  the  plaintiff  refer  to  the  modem  usage 
to  strengthen  her  title,  and  rest  it  upon  the  presumption 
of  a  grant;  for,  as  she  and  the  testator  have  held  under  the 
lease,  the  perception  of  the  profits  must  have  a  reference 
to  the  lease  also,  although  they  may  have  been  taken 
under  a  mistake.  But  there  is  another  ground  of  objec- 
tion to  that  payment  as  a  port  duty.  There  is  no  suffi- 
cient consideration  shown  for  it.  The  general  rule  is, 
that  no  charge  can  be  imposed  upon  the  subject  without  a 
corresponding  benefit. — Thus,  a  person  cannot  prescribe 
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s*eh.  €f  PU4U,  for  toll  thorough,  without  at  the  same  time  setting  forth  m 
consideration!  as  that  he  repairs  the  highway ;  for,  the  public, 
having  a  general  right  of  passing  through  highways,  cannot 
be  BO  charged  without  receiving  a  corresponding  benefit. 
South  V.  Sheppard  (a),  Trunuin  v.  Walgham  {b).  In  CoiUm 
V.  Smith  (e),  it  was  held  that  a  prescription  by  a  lord  of 
the  manor  for  toll  of  all  goods  landed  within  the  manor^  in 
consideration  of  repairing  a  wharf  within  the  manor,  was 
good.  There  the  toll  was  held  good  by  reason  of  the  con- 
sideration :  Lord  ilfaii{/£eUremarking — **  In  this  case,  every 
body  that  pays  has  a  benefit"  In  Warrem  v.  Prideaux  {d), 
a  person  prescribed  for  a  toll  in  consideration  of  maintain* 
ing  a  quay;  and  Hale,  C.  J«,  said :  *'  If  he  had  said  that  he 
and  all  those  whose  estate  he  had,  had  a  port  and  were 
bound  to  maintain  that  port,  that  might  have  been  a  sufll- 
cient  prescription ;  but,  in  this  case,  there  must  be  a  specific 
inducement  and  compensation  to  the  subject,  by  reason  of 
those  statutes  by  which  all  merchants  and  others  have 
liberty  to  come  in  and  go  out."  Now,  in  the  present  case, 
it  was  not  proved  that  the  corporation  were  bound  to  make 
any  repairs,  or  that  there  was  any  consideration  whatever 
for  the  exaction  of  this  payment  as  a  port  duty. 

The  Solicitor  General,  and  Rowe,  contrd. — This  rule 
was  moved  for— ^r«^,  on  the  ground  of  a  misdirection  on 
the  part  of  the  learned  Judge;  and,  secondly y  not  on  the 
ground  simply,  as  stated  on  the  other  side,  of  the  jury 
having  given  a  verdict  against  the  weight  of  evidence,  but 
on  the  ground  that  the  Judge,  by  omitting  to  direct  them 
with  regard  to  the  application  of  the  evidence,  had  misled 
the  jury  into  giving  a  verdict  against  the  weight  and 
proper  operation  of  that  evidence* 

{a)  Moore,  6/4.  Term  Rep.  660. 

(5)  2 Will. 299.  Seealso  Mmfor  (c)  1  Cowp.  47. 
of  Nottingham  ▼.  Lambert,  WiUes,  \d)  1  Mod.  106. 
Ill ;  LardPelkam  v.  PickengUl,  I 
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First,  with  resard  to  the  misdirection.     In  his  sum-  Mgek.  af  pum, 

1S35 
ming  up,  the  learned  Judge  omitted  sufficiently  to  in- 
struct the  jury  with  regard  to  the  nature  and  weight 
of  the  evidence  necessary  to  prove  a  prescription.  He 
ought  to  have  told  them  that  a  long  continuance  of 
nodem  usage,  unhroken  and  uncontradicted,  was  cogent 
evidence  of  a  prescriptive  title:  but  this  he  did  not  do; 
nor  did  he  distinguish  between  a  claim  to  the  profits  of 
an  immemorial  office,  and  a  claim  to  a  port  due.  These, 
although  omissions  only,  amount  to  a  misdirection.  Then 
there  was  a  positive  misdirection  with  regard  to  the  time 
of  the  supposed  grant.  The  learned  Judge  told  the  jury 
that  they  might,  from  the  evidence  before  them,  presume  a 
grant  of  the  toll,  if  they  thought  that  such  grant  was  an- 
terior to  the  charier  of  EUxabeth  or  the  time  of  legal  me- 
mory. He  never  intimated  to  them  that  such  a  grant  of 
port  duties  might  be  made  at  a  subsequent  period.  [ParkCf 
B. — ^Did  you  claim  the  duties  distinctly,  as  under  some 
instrument  or  lost  grant?  If  you  did  not,  why  should  the 
Judge  put  it  as  a  question  to  the  jury  when  it  bad  not 
been  raised  by  you?]  The  case  was  opened  as  a  claim  for 
a  port  duty,  upon  a  title  supported  by  the  prescription 
arising  from  a  possession  of  very  many  years.  It  was  cer- 
tainly not  opened  as  a  case  of  lost  grant.  The  learned 
Judge  ought  to  have  explained  to  the  jury  the  effect  of 
that  evidence  of  possession  upon  the  claim  of  the  plaintiff. 
The  title  of  the  plaintiff  to  the  payment  of  4dL  a  chaldron 
as  a  port  duty  was  clearly  made  out.  But  it  is  said,  that 
the  plaintiff  cannot  make  title  on  account  of  the  want  of 
consideration ;  and  that  it  would  be  matter  of  extreme 
hardship  to  impose  the  payment  of  this  toll  upon  parties 
whether  they  weigh  their  goods  or  not  with  the  meter,  and 
that  the  latter  should  receive  payment  for  duties  which  he 
is  never  called  upon  to  perform.  It  is  not,  however,  the 
weighing  that  forms  the  consideration  for  the  claim.  There 
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****l^^''**'  *^®  Other  considerations  in  respect  of  which  the  corport* 
tion  entitle  themselves  to  this  and  other  payments,   k  tlie 
first  place,  the  corporation  are  owners  of  the  port  of  Tnrro; 
for,  although  a  subject  camrot  create  a  port,  which  U  a 
royal  franchise,  yet  the  Crown  may  grant  such  franchise  to 
a  subject ;  and  of  these  grants  many  instances  are  mt\^ 
tioned  in  Lord  HaWs  treatise   De  Poriibus  Marii(a\ 
Thus,  the  port  of  Topskam  was  granted  to  the  Earls  of 
Devon,  Kingston'upon^HuU  to  the  Archbishop  of  Ymk^ 
and  Sutton  Pool  to  the  Dukes  of  Cornwall  (b)*    The  cor- 
poration of  Truro  have  exercised  all  the  rights  of  owners 
of  the  port.     They  have  received  anchorage  from  all  shipa 
coming  to  anchor  within  the  port :  and  this  is  a  paymeDt 
which,  according  to  Lord  flale,  h  due  to  the  owner  oft 
port  (c).    They  have  been  in  the  habit  of  receiving  qiuy 
dues,  they  cleanse  the  harbouij   they  perambuUte  tbe 
bounds,  and  they  are  conservators  of  t lie  port.    *Thm 
rights   they  enjoyed  before   the    charter    of  ElixaheiK 
which  in  this  respect  was  only  in  afGrmance  of  them* 
Then,  does  the  ownership  of  the  port  furnish  a  considera- 
tion?   Although   the  Crown   can    grant   the  francUbe, 
still  another  claim  arises  in  respect  of  the  ownership  of 
the  soil,  and  hence  it  became  usual  to  grant  the  fraa- 
chise  to  the  owner  of  the  soil     Then,  the  very  circam* 
stance  of  permitting  the  soil  to  be  dedicated  to  the  pur- 
poses of  a  port  forms  of  itself  a  sofHcient  consideratioii 
for  the  payment  of  duties  similar  to  the  present.    Thui, 
in  the  Mayor  of  London  v.  Hunt  {d)^  it  waa  held  that  the 
liberty  of  bringing  goods  into  a  port  for  safety,  in  itself 
implies  a  consideration.     Upon  the  same  principle,  a  pre^ 
scription  for  toll  of  all  goods  set  on  land  within  the  plain- 


.    (a)  Hargrave's  Law  Tracts,  cap . 
vi.  p.  72. 

{b)  Id.  p.  66. 

(c)  Id.  p.  74.     See  the  Mft^or 


and  Burgesses  of  Truro  v.  lUynaids, 
8  Bing.  275 ;  1  Moo.  &  Scolt  2?3p 

s.c. 

id)  3  Lev.  37, 
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tiff*8  manor  was  held  good,  without  shewing  any  consi*  ^•**i^_^'^** 
deration.  Crispe  v.  Behoood  (a). 

But,  supposing  the  mere  ownership  of  the  port  not  to 
be  a  sufficient  consideration,  the  corporation  have  certain 
burthens  imposed  upon  them,  which  furnish  a  considera- 
tion sufficient  to  support  their  title.  They  are  at  the  ex- 
pense of  cleansing  the  port,  and  they  maintain  bushels, 
and  ^eights  and  scales,  for  the  measurement  and  weighing 
of  goods.  If  they  are  bound  to  perform  these  duties, 
such  obligation  is  a  sufficient  consideration,  although  in 
fact  the  duties  are  not  performed,  since  tbe  corporation 
are  liable  to  be  indicted  for  the  neglect.  Thus,  in  Fin- 
kensteme  v.  Ebden  {b),  it  is  said  by  Lord  Chief  Justice 
HoUf  that  the  consideration  in  cases  like  these  is,  that 
the  party  has  been  from  time  wherepf  &c.  obliged  to  re- 
pair, and  not  that  he  has  repaired  the  port.  It  was  not, 
therefore,  necessary  to  shew  that  tbe  corporation  had  ever 
in  fact  weighed  or  measured  the  goods  in  respect  of 
which  the  toll  was  claimed.  In  Hasfurt  v.  WUU  (c), 
which  was  a  claim  of  toU  for  wharfage  and  cranage,  in  the 
city  of  Nanoich,  it  was  said,  that,  if  the  claim  had  been 
for  goods  landed  on  the  quay,  or  that  the  jdaintiffs  claimed 
the  river,  it  would  have  been  good.  In  the  case  of  the 
Mayor  of  London  v.  Huni  (d),  tbe  action  was  by  the  cor- 
poration of  London^  for  tolls  under  the  name  of  weighage* 
It  was  objected,  upon  error,  that  there  was  no  considera- 
tion for  this  toll;  but  the  Court  said  that  the  consideration 
was  sufficient,  being  a  liberty  to  carry  goods  to  a  port,  which 
16  a  place  of  safety,  and  imports  a  consideration  of  itself 
and  that  the  mayor  and  commonalty  of  London  have  the 
view  and  correction  of  the  river  ThameSt  hy  the  sta- 
tute 10  Edw.  4.    In  the  Mayor  of  Yarmouth  v.  Eaton  {e), 

(a)  3  Lev.  424.  (rf)  3  Lev.  37- 

(b)  1  Ld.  Raym.  384.  (e)  3  Burr.  1406. 

(c)  1  Mod.  48. 
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B*du  of  Pleat,  this  subject  ivas  again  discussed,  when  die  doctrine  laid 
down  in  the  Mayor  qf  London  y*  Huni  was  recognised  bj 
Lord  Man^ld.    **  The   making  a  port,"  he   obserres, 
**  is  itself  a  consideration.    It  is  a  self-evident  convenience 
to  the  merchant.    It  speaks  for  itself;  it  may  never  require 
repairs,  therefore  I  do  not  know  that  it  is  necessary  to 
shew  repairs.**    In  this  case  Mr.  Justice  IVilmot  cited  the 
Mayor  qf  Exeter  v.  Trinlet  (not   elsewhere   reported): 
observing,  that,  in  a  toll  thorough,  a  consideration  must  be 
shewn,  because  it  is  against  common  right  \  but  that  a  port 
duty  does  of  itself  import  a  consideration  to  support  it 
The  case  of  Warren  v.  Prideaux  (a),  cited  on  the  other 
side,  is  in  fact  an  authority  to  shew  that  the  using  of  i 
port  is  a  sufficient  consideration  for  the  payment  of  port 
dues.    The  distinction  is^  where  a  toll  i^  claimed  upon  the 
sea,  or  upon  a  navigable  river;  in  which  case,  a  clear 
consideration  must  be  undoubtedly  shewn.     Lord  Hale, 
in  this  case,  says:  **  If  any  man  will  prescribe  for  a  toll 
upon  the  sea,  he  must  allege  a  good  consideratioa;  be- 
cause,  by  Magna  Charta,  and  other  statutes,  every  man 
has  a  liberty  to  come  and  go  upon  the  sea  without  impe- 
diment." The  case  of  the  Earl  of  Falmouth  v.  George{b) 
is  an  authority  in  favour  of  the  plaintiffl     There  the  pay- 
ment was  claimed  in  respect  of  a  capstan,   and  it  ^n& 
objected  that  there  was  no  consideration  with  regard  to 
the  boats  which  did  not  use  the  capstan  ;  but  Besit  C.  J^, 
said:   **  Although  the  fishermen  may  not  always  use  the 
capstan,  yet  it  is  of  advantage  to  them.     The  keeping  of 
a  capstan  for  such  a  purpose  is  a  sufBctent  consideration 
for  a  reasonable  toll." 

Metage  is  properly  claimable  as  a  port  duty.  Lord 
Hale^  in  his  treatise  De  Portibus  Maris  (e)^  enumerates 
the  various  payments  which  are  made  at  different  ports 


(a)  1  Mod.  105. 

(b)  2  Moo.  &  Payne,  457 ;  ^ 


Biagh.  28fl. 
(c)  HargraTe'sL&wTrmcu,p7S- 


^X 


under   the  title  of  port  duties  or  petty  customs,  and  ^^;^^''^' 
amongst  these  he  mentions  measurage,  which  he  describes     v« 


as  *'  a  toll  due  for  the  use  of  a  common  bushel,  or  other       Jimkimb 


«. 


instrument,  to  measure  dry  or  wet  goods,  imported  or  ex-       Haeyet. 
ported."    The  claim  of  the  plaintiff  is  precisely  to  a  toH  of 
this  nature. 

But  it  has  been  argued,  that,  even  supposing  that  the 
corporation  are  entitled  to  the  town  dues,  the  present 
plaintiff  cannot  recover,  there  being  no  conveyance  of  the 
port  dues,  as  such,  from  the  corporation  to  her.  She  is, 
however,  entitled  to  sue  under  the  deed  of  1795.  That  in* 
atrument  conveys  the  office  of  meter  with  "  all  advantages, 
profits,  emoluments,  fees,  perquisites,  and  rewards,  arising 
or  accruing  from  the  measuring  of  all  corn,"  &c.  These 
words  are  sufficient  to  pass  the  right  to  the  claim  in 
question,  which  is  undoubtedly  a  "  fee  for  measuring." 
[Parke,  B. — Supposing  the  office  of  meter  to  be  an  ancient 
office,  and  that  the  sum  paid  for  the  measuring  of  coal 
was  an  ancient  port  duty,  may  not  the  corporation  have 
annexed  that  payment  to  the  office  of  meter?  In  such 
case,  the  lease  would  carry  the  right  to  the  duty.] 

Parke,  B. — It  appears  to  me,  that  there  ought  to  be  a 
new  trial  in  this  case,  on  the  ground  that  the  claim  of  the 
plaintiff  may  be  supported  as  a  port  duty  in  the  corpora- 
tion, through  whom  she  derives  her  title.  Now  it  appears 
that  the  learned  Judge  did  not  leave  it  to  the  jury,  whe- 
ther or  not  the  plaintiff  was  entitled  to  recover  as  for  port 
duty,  although  there  certainly  was  evidence  to  support 
such  a  claim.  That  a  port  duty  may  be  created  within 
time  of  memory,  there  can  be  no  doubt.  The  King  may 
grant  to  a  subject  the  franchise  of  creating  a  port,  and 
may  confer  upon  the  person  who  thus  dedicates  his  land  to 
the  public,  and  incurs  the  obligation  of  repairing  the  port, 
a  compensation  from  those  who  use  the  port,  in  the  dues 
pud  in  respect  of  the  various  commodities  imported.    It 


894 

1835. 


CASES  IN  THB  EXCMEQUEH, 


is  ^^'ell-eatablished  law,  thai  it   is  unnecessary  to  shew 
tliat  these  payments  have  been  made   from  time  imme- 
morial- 
It  is  difficult  to  tay,  after  looking  at  the  report  of  the 
learned  Judge,  that  there  has  been  a  misdirection;  though, 
from  the  statement  of  counsel^  the    mode  in  which  this 
question  was  left  to  the  jury  is  not  precisely  that  in  vhkls 
it  has  been  the  practice  to  leave  to  thetn  tbe  conf  ideratiofi 
of  sucb   rights.      The  correct  mode  of   presenting  the 
point  to  them  would  have  been,  that,  from  umnterrupted 
modern  usagOj  they  should  find  the  immemorial  existence 
of  the  payment,  unless  some  evidence  is  given  to  the  con- 
trary«     That  is  the  ordinary  mode  in  which  such  guestiODj 
are  left  to  a  jury;  and  it  is  very    Important  that  die  rule 
should  be  observed,  not  only  with   respect  to  claiios  lili« 
tbe  present}  but  also  with  regard  to  various  public  exetnp- 
UonSi  depending  upon  usage,  such  as  a  modus,  andsmiilir 
rights.     The  learned  Judge,  however^  did  not  bq  leire 
the  case  to  the  jury.     He   told    them    merely  that  he 
was  not  aware  that  there  was  any  rule  of  law  to  pre- 
vent them    from  presuming    the    immemorial    existence 
of  the  right  from  the  modern  usage;    but  he  did  net 
advise  them  that  they  ought  to  make  such  presumption, 
unless    some    evidence   to   the   contrary   appeared.     It 
likewise  appears  that  the  learned  Judge  did  not  cati  thi 
attention  of  the  jury  to  tbe  fact  that  tbe  claim  in  question 
might  have  had  its  origin  within   time  of  memory;  and 
that  with  a  view  to  this  being  an  immemorial  payment 
he  pointed  out  to  them  the  amount  of  the  sum  claimed  for 
the  metage  of  each  chaldron  of  coals^     This  argument  may 
probably  have  had  a  very  material  influence  on  tbe  minds 
of  the  jury,  when  considering  the  claim  as  one  necessarilj 
dependent  upon  immemorial  usage.     Upon  the correcttieas 
of  the  reasoning  drawn  from  the  fact  of  the  value  of  money, 
great  doubt  may  be  entertained;  and  the  jury  might  nol 
have   come  to  the  same  conclusion  bad  they  not  been 
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told  that  the  payment  was  from  time  immemorial.  For  Sxeh^ofpuas, 
these  reasons,  and  principally  because  the  learned  Judge 
did  not  inform  the  jury  that  the  claim  of  the  plaintiff 
might  be  maintained  as  a  port  duty,  but  confined  the  case 
to  a  question  of  ancient  immemorial  usage,  I  think,  with- 
out giving  any  opinion  upon  the  weight  of  the  evidence, 
that  this  case  ought  to  go  down  for  the  consideration  of 
another  jury. 

BoLLAND,  B.,  was  of  the  same  opinion. 

Alderson,  B. — I  also  am  of  the  same  opinion.  The 
summing  up  of  the  learned  Judge  appears  to  me  to  have 
had  the  effect  of  misleading  the  jury.  It  represented  the 
plaintiff's  claim  to  them  as  being  against  common  right; 
but  that  is  not  the  case,  inasmuch  as  every  person  making 
the  payment  in  question  receives  a  compensation  for  such 
payment  Had  it  been  left  to  the  jury  to  say  whether 
or  not  the  sum  claimed  was  payable  as  a  port  duty,  it  would 
not  have  been  considered  as  a  claim  against  common  right. 
I  am  also  of  opinion  that  too  little  stress  was  laid  by 
the  learned  Judge  upon  the  usage  of  modern  times. 
If  an  uninterrupted  usage  of  upwards  of  seventy  years, 
unanswered  by  any  evidence  to  the  contrary,  is  not  suffi- 
cient to  establish  a  right  like  the  present,  there  are  innu- 
merable titles  which  could  not  be  sustained. 

Rule  absolute  without  costs. 
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Eteh,  rfPUoi, 
1836. 


A  load  act  pro- 
hibited the  com- 
missioners 
therein  named 
under  a  pe- 
nalty, from  act- 
ing in  the  exe- 
cution of  the  act, 
when  personally 
interested.     By 
another  dause, 
if  an  action  was 
brought  against 
any  person 
"for any  actor 
thing  done  in 
execution  of,  or 
under  the  autho- 
ritj  of  the  act," 
and  the  plaintiff 
should  be  non- 
suited, the  de- 
fondant  was  to 
recover  treble 
costs.    The 
defendant,  a 
commissioner, 
was  sued  for 
acting,  &C.  being 
personally  inter- 
ested, and  the 
plaintiff  was 
nonsuited: — 
Held,  that  the 
acting  as  a 


&C.  was  not 
"  an  act  or 
thing  done 
in  execution 
of,  or  under  the 
authority  of  the 
act,"  and  that 
the  defendant 
was  not  entitled 
to  treble  costs. 


Charlesworth  r.  Rudgabd. 

jL  he  plaintiff  in  this  case  (a)  having  been  nonsuited^  the 
Master  taxed  the  defendant  his  treble  costs  under  the 
160th  section  of  the  local  act.     (9  Geo.  4f,  c.  xxtii.) 

M,  D.  Hill  now  moved  for  a  rule  to  shew  cause  wb j 
the  Master  should  not  review  bis  taxation,  on  the  ground 
that  an  action  for  penalties  was  not  within  the  IGOth  sec- 
tion of  the  act.  He  cited  Smiih  v.  WalUs  (6),  as  precisely 
in  point. 

AdamSf  Serjt.,  shewed  cause  in  the  first  instance,  and 
contended  that  the  defendant's  acting  as  a  conimi8!<]oner 
was  **  an  act  or  thing  done  in  execution  of,  or  under  the 
authority  of  the  act  (c)." 

Hillt  in  reply,  cited  UmpheWy  v.  McLean  {d),  and  WUki 
V,  Tiddy  (e). 

Cur.  adv.  vmU. 

The  judgment  of  the  Court  was  delivered  by — 
Parke,  B. — In  this  case  a  motion  was  made  on  T/nars- 
day  last,  for  the  Master  to  review  his  taxation,  by  di^I- 
lowing  to  the  defendant  treble  costs,  which  had  been 
taxed  under  tlie  9th  Geo.  4,  c.  xxvii.  s.  IGO.  (local  act), 
and  cause  was  shewn  in  the  first  instance.  We  axe  of 
opinion  that  the  rule  ought  to  be  made  absolute. 

The  action  was  brought  for  a  penalty,  under  the  ISth 
section,  for  acting  as  a  commissioner,  being  disqualified 


(a)  See  the  report  on  the  motion 
for  setting  aude  the  nonsuit,  ante, 
p.  498. 

{b)  1T.R.262. 


(c)  See  the  clauses  of  the  aeC, 
given  in  the  judgment. 

(d)  lB.&A]d.42. 

(e)  12  Mod.  6. 
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under  the  act,  that  is,  for  acting  in  a  case  wherein  he  was  ^''\^^^' 
personally  interested  in  the   matter  in  question.    The 


plaintiflF  was  nonsuited  on  the  last  trial,  and  the  question      ^;;^!;;^»- 

i«,  whether  the  defendant  was  entitled  to  his  treble  costs      ^^^^^^^^ 

under  the  160th  section.    We  think  that  he  was  not;  and 

that  this  section  applies,  not  to  actions  for  penalties  for 

disobeying  the  statute,  but  only   to  cases  in  which  the 

defendant  has  done  an  act  for  which  he  would  be  liable 

to  an  action  unless  he  had  the  protection  of  the  statute, 

and  has  acted  in   so  doing  either  in  obedience  to  it  or 

under  the  belief  (founded  on  reasonable  grounds)  that 

*^e  was  so  actingr ;  to  cases,  for    example,   in  which   a 

^commissioner  mi^ht  have   had    an    action    of  trespass 

*»'ought  against  him  for  removing  an  obstruction  in  the 

streets  under  the  76th  section,  or  a  person  employed  to 

impound  cattle,    for  taking  a  man's  horse  in  the  street 

^^d  detaining  him  until  he  paid  a  penalty   under  the 

^th  section. 

This  Court  has  already  determined,  when  the  case  was 
^fore  them  on  a  former  occasion,  that  the  159th  section 
^id  not  apply   to  this  action  for  a  penalty;  the  section 
provides^  that  "  no  plaintiff  shall   recover  in  any  action 
commenoed  against  any  person  for  any  thing  done    or 
perforated  in  execution  of,  or  under  the  authority  of  this 
act,   unless  notice  thereof  in  writing  shall  be  previously 
given       Co   the  person  or  persons    intended  to  be  sueA 
twenty- eight  days  before  such  action  shall  be  commenced  , 
which    notice  shall  be  signed  by  the  said  plaintiff  or  plain- 
ti€rs,  i>^r  his,  her,  or  their  attorney   or  attomies,  and  shall 
clearly   cmd  distinctly  spedfy  the  cause  of  such  action;  nor 
shall  axuch  plaintiff  or  plaintiflb  recover  in  any  such  action, 
if  ten<ler  of  sufficient  amends  shall  have  been  made  to 
him,  l^er,  or  them." 

The  ground  of  the  decision  was,  that  the  context  shewed 
that  the  object  of  the  notice  was   to  enable  a  p^^^V  ^^ 
YOl-.  I.  P  P  P  c.  M.  *• 
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E9ch.g  PUoi,  tender  amends;  and,  where  a  penalty  was  supposed  to  be 
incurredf  no  amends  could  be  tendered. 

We  think  that  we  should  put  the  same  construction  oo 
words  which  are  almost  identically  the  same  in  the  IfiOth 
section ;  and  for  a  similar  reason,  namely,  that  the  whole 
provisions  of  that  clause  shew  that  it  was  intended  to 
confer  a  benefit  on  the  defendant,  which  the  legislature 
never  could  have  meant  to  give  to  persons  acting  in  vioU* 
tion  of  the  duties  imposed  on  them  by  the  act :  and,  when 
we  refer  to  the  particular  provisions  of  the  section,  which 
the  legislature  supposes  to  apply  to  all  such  actions  as  are 
within  the  section,  we  shall  find  many  of  them  to  be  in- 
applicable to  actions  for  penalties.    The  clause  is  u 
follows : — *^  That  no  action  or  suit  shall  be  commeneed 
against  any  person  or  persons  for  any  act  or  thing  done  m 
execution  of,  or  under  the  authority  of  this  act,  after  three 
calendar  months  from  the  time  when  the  cause  of  such 
action  shall  have  arisen  or  been  committed,  or  have  ceased 
and  been  determined ;  and  in  every  such  action  or  suit 
the  venue  shall  be  laid,  and  the  cause  tried,  in  the  eity, 
county,  or  place  where  the  cause  of  action  shaQ  have 
arisen  or  been  committed,  and  not  elsewhere:  and  the 
defendant  or  defendants  in  every  such  action  or  suit  shall 
and  may,  at  his  or  their  election,  plead  specially,  or  the 
general  issue  and  give  this  act  and  the  special  matter  in 
evidence,  at  any  such  trial,  and  that  such  cause  of  actioD 
arose  or  was  committed  in  pursuance  or  under  the  autho- 
rity of  this  act;  and  if  the  same  shall  so  appear  upon  the 
said  trial,  or  if  such  action  or  suit  shall  have  been  com- 
menced before  such  notice  shall  have  been  given  as  afioK- 
said,  or  before  the  expiration  of  twenty-eight  days  from 
the  service  thereof,  or  after  sufficient  amends  and  satisfiie- 
tion  made  or  tendered  as  aforesaid,  or  after  the  time 
limited  for  commencing  the  same,  or  shall  be  commenced 
in  any  other  city,  county,  or  place  than  as  aforesaid,  then 
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and  in  any  of  the  said  cases,  the  jury  shall  find  a  verdict  ^*i^f'^«'- 
for  the  defendant  or  defendants;  and  upon  such  verdict, 
or,  if  the  plaintiff  or  plaintiffs  upon  the  said  trial  shall  he 
nonsoited,  or  shall  discontinue  his,  her,  or  their  action  or 
suit  after  the  defendant  or  defendants  shall  have  entered 
an  appearance  thereto,  or  if  upon  any  demurrer  judgment 
shall  be  given  against  the  said  plaintiff  or  plaintiffs,  then 
and  in  every  such  case  the  defendant  or  defendants  shall 
recover  treble  costs,  and  have  such  remedies  for  recover- 
ing the  same  as    any  other  defendant  or  defendants  hath 
or  have  in  other  cases  by  law." 

All  these  enactmento  are  clearly  meant  to  he  advantage- 
ous to  the  defendant;  and  the  provision  that  the  defendant 
ttMiy  plead  the  general  issue  and  give  the  act  and  special 
*Jaatter  m  evidence,  and  that  the  cause  of  such  action  arose 
or  was  committed  m  pursuance  of  the  act,  is  clearly  in- 
applicable to  an  action  for  a  penalty.  So,  the  enactment, 
^hat.  If  it  shaU  appear  upon  the  trial  that  no  notice  was 
given;  for, notice  is  not  necessary  in  such  an  action;  and  so 
^Iso  that  a  sufficient  tender  of  amends  was  proved. 

For  these  reasons,  we  are  of  opinion  that  the  clause  in 
question  does  not  apply  to  the  present  case. 

I  should  observe  that  a  sunilar  question  appears  to 
have  arisen  in  a  case  reported  in  Viner's  Abridgment  (a). 
in  an    «aotion  for  a  penalty  against  a  commissioner  of  the 
land-tax.  where  die  point  was  not  decided,  as  the  Court 
set  aside  the  execution  for  double   costs,  on  the  ground 
that  tka«  defendant  had  in  die  first  instance  received  single 
costs.         This  case  cannot  be  considered  as  an  authoritaf 
either    ^way.    On  the  odier  hand,  in  the  case  of  Wright  ir. 
Hortc^wm  (6),  which  was  an  action  against  the  defendant  on 
the  IS    Geo.  2,c.  20,  to  recover   a   penalty  for  acting  aa 
a  justioe  of  the  peace,  not  being  duly  qualified,  JVoodf  B., 
ruled    that  the  defendant  was  not  within  the  24  Geo.  «> 

(a)  rit.  CoiU,  1.  pi.  18.       (6)  Holt,  N.  P.  C.  458. 
pppS 
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c.  44,  which  enacts  that  notice  of  ac 
actions  brought  for  any  thing  done 
execution  of  his  office ;  but  his  dei 
different  ground  from  that  upon  y 
present  case. 


A  declaration 
stated  a  promiie 
to  the  plaintiif 
and^.  B,  now 
deceased  in  his 
lifetime,  and  in 
a  second  count 
stated  that  the 
defendant  was 
indebted  to  the 
plaintiff  and  the 
Mdd  A.  B,  in 
his  lifetime,  but 
did  not  aver 
that  he  was  de- 
ceased.   The 
defendant 
having  de- 
murred to  the 
second  count: — 
Heid,  that  the 
demurrer  was 
frivoloui  within 
the  Sod  Rule, 
H.  T.  4  IF.  4. 


Undershell  r.  Fi 

Assumpsit  on  a  wu  of  exchai 

The  first  count  stated,  that  the  def< 
in  the  lifetime  of  one  W.  Harvey^ 
certain  bill  of  exchange,  &c.;  and  t 
the  plaintiff  and  to  Harvey.  Tl 
was  in  indebitatus  assumpsit,  for  in' 
stated,  commenced  thus : — "  And  > 
time  of  the  said  JV.  Harvey ,"  and 
that  the  defendant  was  indebted  \ 
veyt  and  promised  the  plaintiff  ar 
but  did  not  aver  that  he  was  noM 
dant  pleaded  a  special  plea  to  t 
xnurred  to  the  second,  on  the 
appear  in  or  by  that  count  that 
therefore  that  he  ought  to  have  l 

Crompton  obtained  a  rule  to  sc 
to  be  at  liberty  to  sign  judgmen 
the  ground  that  the  demurrer  aiK 
frivolous,  within  the  meaning  c 
The  rule  was  drawn  up  on  res 
murrer,  and  marginal  statement 


\ 


(a)  It  is  necessary  to  bring  the  tl 

matter  l^efore  the  Court,  either  on  & 

affidavit  statiog  the  pleadings,  &c.  p 

or  to  draw  up  the  rule  on  reading-  e 
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Channel  shewed  cause,  on  affidavits  stating  that  the  B*ch.  rf  P^^* 

cause  had  been   before   two  of  the  learned  Barons  at  ^-^ 

chambers;  and  he  contended,  that,  as  they  did  not  inter-  Umdei&su&i.i. 

fere,  the  case  ought  to  haYe  been  set  down  for  argument  Fui«Lb&. 
in  tbe  regular  way. 

It  seemed  doubtful,  however,  whether  the  case  could 
have  been  argued  in  the  term ;  and  the  Court  expressing 
a  clear  opinion  that  the  matter  stated  in  the  demurrer 
and  margin  was  frivolous,  Channel,  on  an  affidavit  of  merits, 
obtained  leave  to  amend,  upon  payment  of  the  costs  of  the 
demurrer  and  of  the  application. 

Rule  accordingly. 

ground  that  tbe    affidavits  were  Court  tlunking  this  insufficieot. 

Dot  suffideut.    The  objection  to  and  the  rule  not  being  drawn  up 

them  was,  that,  instead  of  saying,  on  reading  the  declaration,  dis- 

this  deponent  saithf  the  form  used  chaiged  the  rule, 
was,  this  deponent  said;  and  the 


The  Rev.  Gilbert  Beresford,  Clerk,  v.  William  New- 
TON,  Oliver  Andbrdon,  Thomas  Slaughter,  James 
Perry,  George  Laioht,  and  Jambs  Hillman  (a). 

This  wa«  a  bill  filed  by  the  plaintiff,  the  rector  of  the  o«i  ^  ^m  aied 

parish  of  Si.  Andrew,  Holbom,  in  order  to  enforce  certain  ^  ««^£>rc«  the 

P^y»fc»«iit  of  cer- 

suDM  in  lieu  of  dthet,  it  was  proved  that  the  retpecdve  occupiers  of  certain  hooaea^  «&ra!''^^^tit 
or  built  upon  andent  sites,  and  situate  in  that  part  of  tbe  parish  of  SL  Jndrww,  J^trJ^TT  "tTu 
is  without  tbe  diy  of  London,  bad  for  the  last  hundred  years  uniformly  paid  cert^^^     -Jt 
and  invariable  sums  in  respect  of  each  house :  but  snch  payments  were  never  made  "b^   JL  'l****"*" 
or  occupiers  of  houses  built  upon  new  site*.    The  payments  varied  in  amount  on  diflR^J„5  owoert 
and  were  not  in  any  distinct  rate  or  proportion  to  the  value  of  the  houses  inter  Me,  ^S        **"'*^ 
general  through  this  part  of  the  parish : — Heldj  first,  that  the  Court  were-  wanrante<l    in   ^f^  "^ 
from  these  fiicta,  that  the  payments  had  been  made  from  Ume  immemorial;,  secondly    ./"'^'^'V 
could  assign  alegal  origin  for  such  payments,  and  that  they  could  legally  be  enforced  b»  *?*'  ^*T 
of  the  parish.  »  f-/  /  o    /  "^^  «»e  «ctor 

(a)   For  a  report  of  the  pro-      Court,  see  the  second  Tolome  of 
eedlogs  on  the  equity  side  of  the      Younge's  Reporto. 
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"^l^!""*  *"'^™*  customary  payments  alleged 
such  rector  in  respect  of  certain  he 
several  defendants,  and  dtuate  in  t 
of  Si.  Andrew,  HoJborn,  vhich  is 
*  Middlesex  (a). 

The  case  was  argued  before  ilfcfci 
HaU,  at  the  sittings  after  last  2 
Boteler,  Mr.  Beames,  and  Mr.  Jam 
by  Sir  Charles  JVeihereU,  Mr.  Sw 
don,  and  Mr.  rbwi^tf  for  the  defend 
time  to  consider;  and  afterwards, 
desired  that  the  opinion  of  the 

(a)  The  bUl,  after  stating  the  time 

plaintiff's  induction  into  the  rec-  It  th 

lory  of  St.  Andreu^t,  IfoU>am,  and  were 

that  as  such  rector  he  was  enti-  and 

tied  to  recoFcr  all  tithes,  dues,  tun 

rates,  customary  payments,  du-  the 

ties,  or  sums  of  money  in  lieu  of  of  Jl 

tithes  and  profits  belonging  to  the  dam 

rector;  tiiat  tiie  parish  was  an  an-  the 

dent  parish,  partly  situated  in  tiie  by 

county  of  MiddUtex  and  partly  out 

in  the  city  of  ZoiMfon— alleged  pla 

that  part  of  the  profits  or  dues  titl 

which  the  rector  for  tiie  time  be-  all; 

ing  was,  and  by  custom  and  usage  ton 

from  time  immemorial  had  been,  dai 

entiticd  to  receive  and  take,  arose  SU 

from  ancient  eustomay  paymenit  Pi 

made  by  the  tenants  or  occupiers  8» 

of  houses  witiiin  tiie  parish,  in  ai 

lieu  of  titiiesj  the  greater  portion  o< 

of  which  payment8,being8um8  cer-  h< 

tain,  were  made  for  and  in  respect  s{ 

of  each  house  by  tiie  tenant  or  al 

occupier  thereof;  and  all  which  p 

payments  were  due  to  the  rector  tl 

for   the  time  being,  and    were  a 

called  and  were  in  lieu  of  tithes^  ^ 

•Adas  such  had  been  from  time  to  a 
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taken  on  the  following  case  previously  to  the  final  decree  ^^.^^ 
being  pronounced  in  the  cause.  v^..,^ 

'<  The  plaintiff  was  admitted  to  be  the  rector  of  the  whole  Bsresv 
parish  of  SL  Andrew^  Hotbamt  which  is  partly  in  the  city  Nxwt« 
of  London  and  partly  in  the  county  of  Middlesex.  The 
defendants  were  admitted  to  be  respectively  occupiers  of 
certain  houses  situate  in  that  part  of  the  parish  which  is 
within  the  county  of  Middlesex.  There  was  no  distinct 
evidence  shewing  when  the  sites  of  the  particular  houses 
which  are  now  occupied  by  the  defendant  were  first  built 
upon  ;  as  far  back  as  living  memory  went^  and  by  docu- 
mentary evidence  as  far  back  as  for  one  hundred  years  last 
past  and  upwards,  the  successive  occupiers  of  these  par- 
ticular houses  have  uniformly  paid  to  the  rector  for  the 
time  being  of  this  parish  certain  specified  and  invariable 
sums  in  respect  of  each  house.  These  sums  were  not  paid 
for  Easier  dues;  a  distinct  and  separate  account  for  Easter 
dues  having  been  uniformly  kept  in  the  ancient  rectors' 
books,  which  were  produced  in  evidence.  The  sums  paid 
by  each  respective  house  were  different,  and  did  not  ap- 
pear to  bear  any  distinct  rate  or  proportion  to  the  values 
of  the  particular  houses  inier  se.  It  was  proved  that  these 
payments  were  by  no  means  general  through  this  part  of 
the  parish,  and  that  no  houses  newly  erected  on  new  sites 
ever  paid  any  thing  to  the  rector.  The  amount  paid,  if 
taken  with  reference  to  the  value  of  the  land  on  which 
these  houses  stand,  would  plainly  be  excessive,  if  taken  as 
a  modus  for  such  land,  as  land  in  the  reign  of  Richard 
the  First. 

"  The  first  question  for  the  opinion  of  the  Court  was 
whether,  from  or  under  the  above  circumstances,  the 
Court  ought  to  infer  that  there  were  from  time  immemo- 
rial customary  payments  made  by  the  respective  occupiers 
there  in  respect  of  these  particular  houses,  or  from  houses 
built  on  the  same  sites  existing  from  time  immemorial: 
andy  if  so,  whether  such  payments  could   have  had  a 


B'ch,rfPieas,  legal  origin^  and  can  still  be  legally  enforced  by  the  pliin- 
tiff,  as  rector  of  the  parish. 

"  The  second  question  is^  whether,  in  case  such  payments 
have  not  existed  from  time  immemorial,  but  are  ancieiit 
customary  payments,  they  can  still  be  legally  enforced  by 
the  plaintiff^  as  rector  of  the  parish.** 

The  case  was  now  argued  by — 

Boteler  for  the  plaintiff. — If  the  plaintiff  can  succeed 
in  shewing  that  claims  of  this  kind  have  been  made,  pa^ 
ticularly  in  London  and  the  neighbourhood,  as  legal 
claims,  and  that  payment  of  the  sums  claimed  has  been 
enforced  by  decree,  he  will  be  entitled  to  the  judgment  of 
the  Court.  The  cases  in  which  it  has  been  decided  tbst 
payments  like  those  claimed  in  the  present  instance  can 
be  enforced  are  numerous.  Thus,  in  UmfreviUe  f. 
Hodges  (a),  where  the  claim  was  for  the  payment  of  iSi. 
for  a  house  out  of  the  city  of  London,  and  the  jury  found 
that  there  was  a  modus  of  I8s.  a  year  payable  for  the 
tithes  of  a  house  situate  in  that  part  of  the  parish  of  St. 
Botolph  wiihoui  Aldgaie  which  lay  in  the  county  of 
Middlesex y  to  be  paid  by  4«.  6d.  a  quarter,  the  Court  de- 
creed in  favour  of  the  claim.  That  is  an  instance  of  as  large 
a  payment  as  any  one  claimed  in  this  case;  and  that,  it  is  to 
be  remarked,  was  found  by  the  jury  by  the  term  "  moduB." 
So,  in  UmfreviUe  ▼•  Topping  (b),  the  payment  claimed  for 
tithes,  or  customary  payments  in  lieu  thereof,  for  Hooker' t 
Rents,  in  that  part  of  Si.  Botolph  which  lay  in  the  county 
of  Middlesex,  was  as  large  as  901,  a,  year ;  and,  in  Umfre- 
viUe V.  Campion  (c),  a  modus  of  5/.  a  quarter  was  decreed 
to  be  payable  for  Hooker^s  Rents.  In  Kynaston  v.  Bol- 
iersley  (d),  the  Court  decreed  the  payment  of  the  sum  of 
20s.  a  year  in  lieu  of  tithes,  for  a  house  in  East  Smiik- 

(a)  1  Wood,  253;  1  Eagle  &Y.  (e)  1  Wood.  329;  1  Eag.  &  Y. 

553.  590. 

ib)  3  Wood,  12,  n. ;  2  Eag.  &  Y.  (rf)  3  Wood,  9;  2  Eag.  &  Y.  183. 
184. 
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Jfield^  Itk  that  part  of  the  parish  of  St.  Botolph  without  EjteJL  of  PI«m, 
Aldgate  which  lay  in  the  county  of  Middlesex.    The  cvi-         ^®^' 
dence  there  given  was  similar  to  the  evidence  adduced  in 
the  present  case.     In  Kymiston  v.  Hawley  (a),  it  was  de- 
creed   that  the  Catherine  Wheel  Brewhome,  in  Lower 
East   Smithfield^  within  that  part  of  the  parish  of  St. 
Botolph  without  Aldgate  which    lay  in  the  county  of 
Middlesex^  paid  21,  a  year  to  the  impropriator  of  that 
parish,  as  a  prescriptive  payment  in  lieu  of  tithes  of  the 
Bald  premises,     [Lord  Abinger,  C.  B. — ^In  that  case,  does 
any  thing  appear  to  shew  the  date  of  the  building  of  the 
brewhouse  ?]    Nothing  appears  to  shew  the  date  of  its 
erection.     [Jlderson,^. — In  that  case,  the  defence  was. 
that  the  brewhouse  was  built  on  knds  of  the  dissolved 
monastery   of  St.  Mary  of  Grays,    near    the    Tower 
of  London,   which   was  dissolved   by  the  SI  Hen.  8.] 
These  cases  are  cited  to  shew  immemorial  payments  in 
lieu  of  tithes  for  houses ;  and  that  the  amount  of  20s.  a 
year,  and  even  larger  sums,  have  not  been  considered 
material,  or  to  affect  the  legality  of  those  payments.    The 
cases  above  cited,  it  may   be    said,  were  all  questions 
arising  in  the  parish  of  St.  Botolph,  Aldgate;  but  there 
have  been  similar  decrees  in  other  parishes  round  London. 
As,  for  instance,  in  the  parish  of  St.  Mary  Magdalen, 
Bermondsey.    The  first  case  in  that  parish  appears   to 
have  been  that  of  Whittaker  v.  RoseweU  and  Strong, 
which  is  not  reported  {b),  but  the  decree  was  made  13th 
November,  1657;  by  which  decree  RoseweU  was  decreed 
-to  pay  26f.  a  year  for  a  house,  and  Strong,  the  other 
defendant,  to  pay  20s.  /  that  is,  different  sums  for  their 
respective  houses,  without  reference  to  the  value.     In 
that  case,  there  was  no  immemorial  usage  stated.    The 
next  case  was  that  of  Lane  v.  Allen  and  Another,  which 
took  place  in  1659  (c).    There  the  payment  is  claimed  by 

(«)  3  Wood,  136.    (*)  See  Decree  Book,    (c)  See  Decree  Book. 
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usage  time  out  of  mind.  [Parke ,  B. 
to  be,  for  and  in  lieu  of  tithes  ?]  It  i 
same  parish  is  that  of  Heath  v.  San 
which  occurred  in  1733.  There  the 
ford  and  Thama$  should  respective 
Bermondaeyt  5s.  a  year  in  lieu  of 
they  occupied  at  Dockhead.  In 
ments  have  been  decreed  to  be  payai 
houses,  without  reference  to  the  n 
houses.  It  can  also  be  shewHi  the 
have  prevailed  in  the  parishes  of  & 
St.  Olave,  and  St.  DunstatCs.  [Lc 
The  doubt  seems  to  turn  on  the  prii 
cases  proceeded.  The  Court  would 
principle  upon  which  those  decisions 
They  have  proceeded  on  the  ground 
immemorial  payments,  or  of  their  ] 
▼ery  long  period  of  time.  Then  the: 
cases,  of  which  Dr.  Granfs  ease  (b) 
mary  payments  of  so  much  in  the  poi 
houses  have  been  enforced.  There 
this  court  two  years  ago,  respecting  so 
which  was  heard  before  Lord  Lynd 
who  directed  an  issue,  at  the  same 
opinion  that  the  plaintiff  had  made  < 
which  the  defendant  afterwards  subi 
payments  upon  the  terms  of  each  p 
costs.  In  the  face  of  so  many  cases  i 
decided  that  these  payments  were  vt 
claimed  have  been  decreed  to  be  paid 
now  adjudge  them  to  be  illegal.  [Lor 
Might  not  a  party  contemplating  the 
on  a  building  lease  enter  into  a  coi 
rector  that  a  larger  proportion  of  tithi 


(a)  1  Wood,  427, 


(ft)  11  Co.  16 
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wpon  one  of  the  houses  to  exonerate  the  rest?]    It  is  not  ^§^^* 

inipossible  that  there  may  ha^e  been  ui  ancient  times 

^ases  in  towns  and  cities,  where  payments  similar  to  the 

present  may  hare  been  agreed  to  be  made,  either  by  way 

of  composition  for  the  personal  tithes,  which  would  other- 

"^se  have  been  payable,  or  as  a  provision  for  the  parson 

^ho  would  have  been  without  support  in  parishes  where 

houses  were  not  titheable.    [AUersan,  B.— In  cases  where 

*t  haa  been  decided  that  tithes  are  not  payable  for  houses, 

®*cept  there  be  a  '*  custom,"  what  is  the  meaning  of  the 

^ord  custom  ?    If  it  means  that  there  is  a  local  charge 

f  PpHcable  to  each  particukr  house,  the  term  "  custom'* 

*«  not  properly  used  ;  for,  that  would  be  a  prescription.] 

'''J^e  term  is  used    in  a  sense  known  to  the  ecclesiastical 

^^»  as  is  clear  from  the  Statute  of  Tithes,  2  &  3  Edw.  6, 

^-  *S,  where  the  first  section  directs  that  tithes  arc  to 

*^f  paid  "  in  such  manner  and  form  as  has  been  of  right 

^'^©Icled  and  paid  within  forty  years  next  before  the  mak- 

^^S  of  this  act,  or  of  right  or  custom  ought  to  have  been 

paid.-     The  term  «  custom''  is  not  there  confined  to  iu 

^^^mon  lAvr  meaning  of  a  local  usage.     The  decisions 

*«w  that    these  payments  are  legal,  and  therefore  the 

Court  will  enforce  them. 

Sir  a.      WVeihereU,  eonlra.— These   payments  are  not 
claimed  f<>ar  a  house  and  soil,  as  for  the  tithe  of  land,  but 
in  reapeee  of  the  occupation  of  houses  only.    There  is  no 
allegatioxx   t;hat  there  was  a  Urge  sum  levied  on  certain 
Und,  andl  ^ten  subdivided  amongst  the  occupiers  of  houses 
on  the  dtfierent  sites  built  upon,  but  a  loose  allegation  of 
an  usages   and  custom  for  the  payment  of  these  sums  inliea 
of  tithes*        These  payments  are  supposed  to  be  supported 
by  the  I>ayments  of  2g.  9A  in  the  pound,  payable  on  the 
lent  of  Houses  in  the  city  of  London,  but  there  is  no  ana* 
logy  between  them.    Those  payments  bad  their  origin  m 
the  ti»«»  of  Catholic  ascendancy,  and  were  paid  to  the 


Exek.  of  pum,  clergy  m  lieu  or  Ea$ter  onenngs  and  other  ecdemantical 
dues,  for  duties  performed  by  them  on  Sundays  and  holy 
days.  They  were  not  payments  in  respect  of  a  modus, 
a  custom,  or  any  usage  known  to  the  law.  They  were 
confined  to  the  city  of  London,  and  cannot  be  applicable 
to  any  place  out  of  it.  Neither,  as  far  as  this  part  of  the 
parish  is  concerned,  can  it  be  affected  by  the  vicinage  of 
the  city.  It  is  not  intended  to  be  said  that  tithe  for  a 
house  may  under  no  circumstances  exist  and  be  payable ; 
but  that  the  modus  in  question,  if  considered  with  refer- 
ence to  all  the  circumstances  of  the  case,  cannot  be  sup- 
jported.  There  may  be  undoubtedly  cases  where*;what  is 
called  a  tithe  for  houses  (though  that  is  an  inaccurate  ex- 
pression) may  be  valid,  as  there  may  be  circumstances  un- 
der which  a  piece  of  land  covered  with  a  house  may  be 
subject  to  tithe;  there  may  have  been  a  composition  shewn 
to  have  existed  in  the  time  of  Richard  the  First,  or  some- 
thing analogous  to  a  farm  modus ;  as,  where  a  man  agrees 
that  a  house  with  a  piece  of  land  attached  to  it  shall  pay  a 
certain  sum.  In  such  a  case,  the  tithe  is  in  truth  paid  for 
the  land :  Travh  v.  Oxton  (a).  But  in  this  case  there 
is  nothing  to  shew  a  custom  to  pay  tithe  for  land  with 
houses  upon  it.  This  is  not  like  a  district  or  contributary 
modus.  The  payments  here  claimed  are  insulated  sub- 
stantive payments  for  each  house,  without  reference  to 
the  value  of  the  other  houses  in  the  parish,  and  do  not  go 
to  make  up  any  specific  sum  laid  upon  the  whole  districL 
Besides,  there  are  other  circumstances  important  to  be  ob- 
served ;  as,  for  instance,  that  they  are  not  general  over  the 
parish:  houses  built  on  new  sites  do  not  pay  them;  neither 
are  they  computed  according  to  any  particular  rate  or 
amount  of  value.  So  that  there  is  nothing  to  shew  that  a 
large  sum  hasbeendivided  among  the  houses  in  thedistrict; 
and  no  method  can  be  imagined  according  to  which  the 

(a)  3  Eagle  k  Yoaoge,  1248. 
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division  took  place.     Again,  theae  payments  cannot  be    ^ch,  ofPUas, 
treated  as  personal  tithes;  for,  they  require  an  annual  re- 
newaly  which  cannot  exist  in  houses.    Neither  can  per« 
sonal  tithe  be  annexed  to  a  house.     But  it  is  suggested 
Chat  this  may  be  the  result  of  some  agreement  between 
the  patron,   parson,  and  landowner,  who  may  have  as- 
sented to  this  charge  being  made  on    particular  lands. 
But,  first,  it  is  not  probable  that  tlie  latter  would  charge 
his  land  with  a  payment  for  what  might  never  become 
due,  or  might  not  continue  due,  which  would  be  the  case 
should  the  house  be  destroyed.     Secondly,  this  is  stated 
to  be  a  payment  made  by  the  occupier^  and  not  a  rent 
charged  on  the  premises ;  hence,  it  is  illegal  and  invalid  as 
a  substitution,  because  it  is  uncertain  both  in  regard  to 
the  payment  and  the  duration  (a).     For,   suppose  the 
houses  to  be  burnt  down,  or  the  houses  cease  to  be  oc- 
cupied, the  sums  payable  could  not  be  recovered.     Can, 
then,  such  a  customary  payment  have  a  reasonable  origin 
when  the  titheable  matter  may  be  destroyed  by  the  act  of 
the  occupier,  and  nothing  can  be  claimed  by  the  rector  ? 
To  support  these  payments,  it  is  requisite  that  it  should 
be  shewn  that  there  was  some  titheable  matter  for  which 
the  sums  substituted  ought  to  be  rendered.  Besides,  these 
payments  are  illegal  on  the  ground  of  rankness.     [Alder^ 
son  B. — Undoubtedly,  if  they  are  to  be  treated  as  pay- 
ments for  a  modus  in   lieu  of  the  tithe  of  land,  they 
are  so.] 

Boieler  in  reply. — The  cases  cited^  it  is  submitted,  are 
clear  authorities  in  support  of  the  plaintiflTs  claim,  and 
were  not  cases  relating  to  houses  in  the  city  ot  London, 
but  in  parts  of  parishes  without  the  city.  Instances  of 
payments  of  this  kind  existing  are  not  confined  to  the 


(tf)  See  BemteU  v.  KeoJ,  3  Ea^rle  &  Yonage,  1338. 
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different  parts  of  the  kingdom. 


Newton.  Lord  Abinger^  C.  B. — ^The  first  question  presented  to 

us  in  this  case  is^  whether  or  not  there  be,  under  the 
circumstances,  ground  for  the  Court  to  infer  that  there 
were  from  time  immemorial  customary  payments  made  by 
the  respective  occupiers  of  these  houses.  Upon  tliaty  I, 
for  one^  cannot  doubt  in  this  case  that  there  is  sufficient 
to  warrant  us  in  forming  that  inference.  It  appears  by 
the  evidence  that  for  above  100  years  the  occupiers  of 
these  houses  have  made  these  customary  p&yments;  and 
it  would  be  a  question  to  be  presented  to  a  jury  to  say, 
and  I  should  think  a  jury  would  ill  discharge  their  func- 
tion if  they  did  not  from  such  usage  of  100  years  (not 
explained  or  contradicted  by  any  other  facts  in  the  case), 
draw  the  inference  that  the  usage  was  immemmaL 
Therefore  that  answers  the  first  part  of  the  case* 

The  second  question  submitted  to  us  is,  **  whether 
such  payments  could  have  had  a  legal  origin***  I  own 
I  cannot  help  thinking  that  we  should  be  doing  a  great 
violence  to  so  many  decisions  which  have  establbhed 
these  payments,  if  we  were  now  to  declare  that  all  those 
decisions  were  to  be  overturned  because  we  could  not 
find  a  legal  origin  for  such  payments.  Surely,  it  must  be 
agreed  that  it  is  the  duty  of  Courts  of  justice  rather  to 
endeavour  to  find  out  a  legal  origin  and  foundation  to 
sustain  a  great  series  of  former  decisions,  than  to  endear 
vour  to  discover  some  new  light  for  the  purpose  of  setting 
them  aside,  and  overturning  them.  I  should  be  disposed 
to  say,  that,  after  a  repeated  series  of  decisions  upon  the 
particular  subject  matter  before  us,  by  tribunals  competent 
to  decide,  and  standing  unimpeached  for  many  years, 
with  an  usage  grounded  upon  them,  it  would  be  hardly 
necessary  for  Courts  of  justice  now  to  assign  some  legal 
ground  for  the  origin  of  the  payments  which  have  been 
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supported  by  those  decisions.    The  decisions  themselves  *"*:j^/'^' 
are  sufficient  grounds  for  the  Court  to  act  upon;  but, 
however,  if  called  upon  to  suggest  a  legal  origin  for 
these  paymentsi  I  think  we  may  resort  to  any  possible 
suggestion  that  can  be  correctly  imagined  for  the  pur- 
pose of  giving  a  legal  origin  to  them.    Now,   I  think 
there  are  several  ways  in  which  that  legal  origin  may 
liave  arisen.    First,  I  find  that  by  the  statute  of  S7  Henry 
8,  c.  20,  there  is  a  general  clause,  that  all  tithes  should  be 
paid  according  to  the  ecclesiastical  laws  and  ordinances  of 
the  church  of  England^  and  after  the  laudable  usages  and 
customs  of  the  parish  or  place  where  the  party  dwelt.   Then 
came  the  statute  of  the  2  &  3  Edward  the  Sixth,  c.  IS, 
which  introduced  several  variations  and  several  very  useful 
modifications  in  the  law  of  tithes;  among  others,  it  is  pro- 
vided by  s.  7,  '*  that  every  person  exercising  merchan- 
dizesj  bargaining  and  selling  clothing,  handicraft,  or  other 
art  or  faculty,  being  such  kind  of  persons  and  in  such 
places  as  heretofore  within  these  forty  years  have  accus- 
tomably  used  to  pay  such  personal  tithes,  or  of  right 
ought  to  pay  (other  than  such  as  have  been  common  day 
labourers),  shall  yearly,  at  or  before  the  feast  of  Easter, 
pay  for  his  personal  tithes,  &c'* — The  expression  "  have 
accustomably  been  used  to  pay,**  is  applicable  to  all  cases 
where  personal  tithes  had  been  paid.    The  11th  section 
sanctions  the  payment  of  the  customary  tithe  of  fish,  and 
speaks  of  the  parish.    The  ISth  section  speaks  of  the 
payment  by  the  inhabitants  of  the  cities  of  London  and 
Canterbury,  and  the  suburbs  of  the  same — '*  Provided 
always,  and  be  it  enacted  by  the  authority  aforesaid,  that 
thb  act,  or  any  thing  therein  contained,  shall  not  extend 
in  anywise  to  the  inhabitants  of  the  cities  of  London  and 
Catderbury,  and  the  suburbs  of  the  same,  nor  to  any  other 
town  or  place  that  hath  used  to  pay  their  tithes  by  their 
houses,  otherwise  than  they  ought  or  should  have  done 
before  the  making  of  this  act."    Now,  suppose  an  agree- 
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of  the  city  o(  London,  namely,  in  the  parish  here  spoken 

of.  Si,  AndreufSf  Holbom,  should  pay  certain  specific 
sums  for  their  tithes,  and  that  all  the  other  inhabitants 
in  these  suburbs  in  that  part  of  the  parish  should  be  dis- 
charged ;  if  that  had  been  acted  on  for  forty  years,  does 
not  this  statute  attach  to  that  agreement?  Put  the  case, 
first,  that  it  had  no  legal  origin.  Suppose  it  had  been 
acted  on  for  40,  50,  or  100  years;  suppose,  as  we  are 
at  liberty  do,  that  the  whole  of  the  suburbs  of  this  part 
lying  out  of  the  city  o£  London  had  been  in  the  hands  of 
one  or  two  proprietors,  and  that  they  had  made  a  bar- 
gain with  the  rector  or  proper  authorities  for  the  time 
being,  that,  upon  consideration  of  certain  houses,  then 
built  or  about  to  be  built  within  the  parish,  paying  cer- 
tain specific  sums,  much  larger,  we  will  suppose,  than 
they  would  probably  pay  upon  any  footing  of  a  tithe  ap-* 
plicable  to  these  houses,  or  for  the  lands  the  site  of 
these  houses,  that  then  any  other  inhabitants  who  might 
come  to  reside  there  afterwards,  as  the  population  might 
increase,  should  be  exempted  from  personal  tithes  (not 
exempt  from  predial  tithes,  as  long  as  the  land  should  be 
cultivated,  but  from  personal  tithes);  then  see  what  would 
follow.  If  that  bargain  had  been  made  and  acted  upon 
for  forty  years,  would  not  the  result  be  that  this  statute 
would  apply  to  it,  and  that  the  occupiers  of  those 
houses  would  have  the  benefit  of  the  exemption  from 
all  personal  tithes  within  that  district,  which  had  been 
before  accustomed  to  pay  personal  tithes,  by  reason 
of  the  owners  of  the  houses  then  existing  having  sub- 
mitted to  a  much  larger  payment  than  those  houses  wooU 
otherwise  be  liable  to  pay?  I  think  we  need  not  look  to 
the  origin  of  the  transaction,  if  in  point  of  fact  it  might 
have  existed  forty  years  before  the  passing  of  this  sta- 
tute.   If  it  had  existed  so  long,  then  the  statute  does  this: 
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it  says  you  shall  not  pay  personal  tithes  if  you  have  ^"'*-|^''"* 
not  paid  them  for  the  last  forty  years ;  but  if  you  have 
been  accustomed  to  pay  personal  tithes,  you  shall  con- 
tinue to  do  so.     I  quite  agree  that  a  house,  qud  house, 
is  not  liable    to    pay   tithes  at   all:    but  I   should   go 
further.     It  does  not  appear  to  me  impossible  to  sug- 
gest a  case  where  such  a  composition  would  be  perfectly 
good.     Let  me  suppose  the  case  of  an  owner  of  land 
which  he  intends  to  dedicate  to  building  purposes,  and 
he  for  that  land  pays  praedial  tithes.    When  it  is  covered 
with  buildings,  no  tithes  are  paid  for  it,  because  houses, 
qud  houses,  pay  no  tithes;   but  during  the  progress  of 
the  building,  the  part  not  covered  with  buildings  is  lia- 
ble to  pay  tithes  for  such  matters  as  it  produces.     Is 
there  any  thing  unreasonable  in  the  owner  of  that  land 
saying  to  the  rector,  patron,  and  ordinary,  "  I  am  now 
going  to  dedicate  my  lands  to  purposes  which  eventually, 
▼ery  likely,  will  destroy  all  your  tithes;  but  I  am  quite 
wilHng  to  enter  into  this  arrangement  with  you:— if  you 
will  take  for  the  first  eight  or  ten  houses  that  I  build,  one 
certain   specific  payment  according  to  the  annual  value  of 
the  houses— na  fixed  payment  according  to  the  diflTerent 
values  of  the  houses-^nd  exonerate  the  remainder  of  the 
land  from  tithes,  ao  long  as  it  remains  unbuilt  on,  those 
payments  shall  be  made  to  you  perpetually  as  long  as 
those  houses  are  occupied  ?"    Now  Sir  Charles  fVethereU 
asks  (and  very  ingeniously),  when  the  houses  have  ceased 
to   be    occupied,  what   becomes  of  the  modus?    where 
is  the   consideration  for  it?  Why,  the  answer  to  that  is 
this— that,  when  all  the  rest  of  the  hind  is  buUt  on,  ex  hy- 
poihesi  the  rector  would  be  entitled  to  no  tithes  at  all 
for  the  land  afterwards  built  upon,  and  therefore  the  owner 
of  the  freehold  would  not  make  a  bad  bargain.    The  rec- 
tor consented  to  take  the  chance  of  payment  upon  those 
houses  while  they  were  occupied,  in  lieu  of  all  the  tithes 

VOL.  I.  Q  Q  Q  C.  M.  II. 
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he  could  not  afterwards  claim.  If  the  houses  were  all 
bumty  then  the  foundation  of  the  argument  is  gone; 
if  the  land  goes  back  into  a  state  of  cultivation,  the  orig- 
inal right  to  personal  tithes  or  small  tithes  is  revived.  So 
long  as  the  land  is  covered  by  the  buildings,  so  that  the 
rector  can  get  no  tithes  from  the  land  so  covered  with 
buildings,  he  has  made  a  very  good  bargain ;  and  that  is 
the  origin,  as  I  suggested,  that  he  should  have,  as  long  as 
certain  houses  were  occupied,  a  specific  payment  for  those 
houses  in  exoneration  of  all  the  rest  I  consider  that  to 
be  a  good  modus.  Supposing  I  prove  the  fact  to  have 
existed  in  proper  time,  and  that  it  might  have  been  made  by 
competent  authorities,  I  do  not  see  any  objection  to  it  in 
point  of  law.  I  do  not  say  such  was  the  fact;  I  am  only 
suggesting  the  possible  case  which  my  imagination  fur- 
nishes me  with,  having  regard  to  this  sort  of  payment.  If 
any  case  can  be  suggested,  the  Court  is  bound  to  adopt  it, 
for  the  purpose  of  supporting  payments  that  have  been 
allowed  above  100  years,  and  sanctioned  by  so  many  de- 
cisions of  Courts  of  justice,  and  by  this  Court  especially 
100  years  ago.  I  remember  hearing  Lord  Kenyan  say, 
in  a  very  emphatic  manner,  on  a  question  I  had  the 
honour  of  arguing  before  him,  when  I  talked  of  a  usage 
of  sixty  or  seventy  years,  and  the  question  was  as  to  what 
was  the  origin  of  it,  he  said,  **  I  will  presume  an  act  of 
Parliament  to  sanction  the  usage  of  100  years;**  that  was 
a  strong  presumption;  however,  it  shews  the  emphatic 
opinion  of  that  Judge  as  to  how  far  he  would  go  to  sanc- 
tion the  existing  usage;  and  when  I  consider  that  rights 
of  property  must  depend  on  usage,  and  consider  that  we 
are  asked  to  disturb  settled  and  existing  rights  which  have 
lasted  for  centuries^  I  think  it  is  not  too  much  to  redorl  to 
any  possible  suggestion  that  can  be  adopted  for  the  pur- 
pose of  supporting  them.     It  appears  to  me  in  this  cmsc^ 
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that  I  have  suggested  two  methods  very  likely  to  occur  to  ^**^*:^^'^***» 

Mnetion  the  usage;  others  might  occur,  that  might  equally 

sanction  it;  and  I  think,  therefore,  we  may  presume  a  legal 

origin  to  this  modus.     Whether  it  is  called  a  composition 

for  tithes,  or  a  modus  for  tithes,  or  what  you  please,  it  is 

an  ancient  payment  from  time  immemorial;  and  I  think 

there  is  enough  to  give  us  the  right  to  presume  that  it  is 

applicable  to  these  particular  houses.     I  think,  therefore, 

that  we  ought  to  sustain  these  payments. 

Parke,  B. — ^I  am  entirely  of  the  same  opinion.     The 
first  question  which  is  proposed  for  the  consideration  of 
the  Court  by  the  learned  Judge,  is,  whether,  under  the 
circumstances  stated   in  the  case,   the  Court   ought   to 
infer  that  these  were  customary  paymenU  made  by  the 
respective  occupiers  of  houses,  in  respect  of  these  parti- 
cular houses,  or  of  houses  built  on  the  same  sites,  existing 
from  time  immemorial.    These  payments  appear  to  ha?e 
been  made  as  far  back  as  living  memory  goes,  and  the 
houses  appear  to  have  existed,  from  the  documentary 
evidence,  for  a  period  of  100  years:  from  these  facts  I 
think  it  is  the  bounden  duty  of  the  Court  to  infer  every 
thing  necessary  to  give  a  legal  origin  to  such  payments, 
unless  there  is  something  in   the  case    that   convinces 
us  that  circumstances  did  not  occur  which  would  give 
it  a  legal  origin;  and  if  it  be  necessary  in  this  case  to 
infer  the  immemoriality  of  the  existence  of  the  houses, 
and  the  existence   of  the   payments,  I   think  it  is  the 
duty  of  the  Court  to  do  so;  and  it  is  on  that  founda- 
tion, that  immemorial  rights  and  immemorial  exemptions 
are  supported  in  all   cases   which   are   tried  by  juries. 
Therefore,  I  have  no  doubt  at  all  in  answering  the  first 
question. 

With  respect  to  the  second  question,  I  certainly  had 
some  little  doubt  in  the  progress  of  the  inquiry  whether 
QQq2 
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^«*j^'*'f«»  we  could  attribute  a  legal  origin  to  the  payment  We 
certainly  are  bouud  to  do  so  if  we  can,  because  a  great 
variety  of  decisions  from  different  Courts  have  been  cited, 
in  which  those  payments  have  been  established  and  de- 
crees made  for  them,  not  merely  in  respect  of  payments 
extendmg  through  the  whole  district,  but  pajrments  made 
by  the  inhabitants  of  particular  houses.  Now  it  appetn 
to  me  that  a  reasonable  and  legal  origin  can  be  assigned 
for  those  payments.  It  occurred  to  me  in  the  course  of 
the  inquiry,  without  adverting  to  what  was  said  by  Lord 
Abinger  2L%  to  the  construction  of  the  statutes  of  Hairy 
the  Eighth  and  Edward  the  Sixth,  that  a  legal  origin  might 
be  presumed  in  this  way — that  you  might  presume  an 
agreement  before  the  time  of  legal  memory  between  the 
parson,  patron,  and  ordinary  on  the  one  side,  and  the 
inhabitants  on  the  other  (who  at  that  time  were  bound 
to  pay  personal  tithes),  that  ever  after  they  should  be 
exempt  from  the  payment  of  personal  tithes,  on  condi- 
tion that  the  tenants  of  certain  then  existing  houses  and 
all  subsequent  tenants  of  those  houses  should  pay  a  certain 
pecuniary  composition  in  respect  of  each  house;  that 
would  have  been  a  perfectly  good  modus.  I  was  not 
aware  at  that  time  that  it  was  contended  that  the  inhabi- 
tants and  occupiers  of  sites  of  houses,  not  being  at  that 
time  occupied  aa  dwelling  houses,  were  exempt  from  the 
payment  of  this  legal  modus  or  prescriptive  payment;  bat, 
if  they  were,  that  certainly  shews  that  that  supposition  of 
mine  could  not  be  supported:  because,  in  order  to  sattain 
that  particular  modus,  it  would  be  necessary  to  assign  to 
the  incumbent  of  the  parish  some  permanent  payment  in 
lieu  of  the  tithes  which  he  was  entitled  to  by  custom  from 
all  the  existing  inhabitants ;  but  it  would  not  have  been  a 
permanent  payment  if  they  had  only  paid  during  the  ocea- 
pation.  There  is  however  another  supposition  of  a  simi- 
lar nature  which  it  appears  to  me  would  be  perfectly  good. 
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Supposing  there  was  immemorially,  before  time  of  legal  &reA.  fif  PUas, 
memory,  a  composition  entered  into  between  the  patron, 
and  parson,  and  ordinary,  and  the  inhabitants  of  certain 
particular  houses,  that  the  inhabitants  of  those  particular 
houses  should  he  exempt  from  the  payment  of  all  personal 
tithes,  they  paying  so  much  per  house  in  lieu  of  those  per- 
sonal tithes;  that  would  be  a  good  modus,  as  they  would 
only  be  bound  to  pay  at  long  as  they  were  tenants  of  the 
houses,  and  the  modus  would  be  a  satisfaction  of  the  per- 
sonal tithes.    Then,  why  are  we  not  at  liberty  to  make  such 
a  supposition  in  the  present  case?   First,  it  is  said  that  it 
ought  to  be  shewn  that  the  rest  of  the  inhabitants  had  paid 
personal  tithes;  the  answer  to  that  objection,  I  should  say, 
would  be  that  the  obligation  of  the  inhabitants  originally  ex- 
isting in  custom,  might  have  been  lost  by  desuetude;  and  it 
is  no  answer  to  my  supposition,  that  in  modem  times  the 
rest  of  the  inhabitanu  do  not  pay  personal  tithes,  or  any 
composition  for  personal  tithes.     But  there  is  another  an* 
swer,  which  also  occurs  to  me,  to  that  objection,  which 
arises  from  the  statutes.     If  you  suppose  a  composition 
was  made  for  each  individual  house  before  time  of  legal 
memory,  and  to  continue  to  be  paid  down  to  the  time  of 
Edward  the  Sixth,  (and  down  to  that  time  the  inhabitants 
at  large  were  in  the  habit  of  paying  personal  tithes,)  that 
statute  would  continue  the  composition  with  respect  to  the 
houses,  but  put  an  end  entirely  to  all  obligations  on  the  in- 
habitants of  London  to  pay  personal  tithes;  and  therefore 
the  effect  of  that  statute  would  explain  the  reason  why  in 
modern  times  no  personal  tithes  were  paid  for  such  dis- 
trict.   And  this  composition  or  payment  of  ancient  houses 
from  time  immemorial  would  be  continued  in  London  and 
the  suburbs  of  London:  the  statute  would  continue  the 
ancient  composition,  but  would  put  an  end  to  the  liability 
of  the  rest  of  the  inhabitants  to  pay  any  personal  tithes ; 
because  there  is  a  general  clause  in  the  statute  which  does 
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Esch.  of  PUat^  SO.  That  supposition  appears  to  in 
consistent  with  law;  and  I  atn  not  to 
any  such  engagement  was  entered  in 
made :  it  is  enough  for  me  to  say^ 
origin  for  that  practice,  which  has  pi 
period  of  time,  and  which  is  establis 
by  so  many  decrees.  For  these  reaa^ 
that  the  answer  we  ought  to  give  tc 
learned  Judge  should  be  in  the  affii 
can  assign  a  legal  origin  for  the  pay 
subject  of  this  suit.  With  regard  to  t 
whetheri  in  case  such  payments  ha 
time  immemorial,  but  are  ancient  i 
they  can  still  be  lawfully  enforced^ — 1 
not  give  any  answer ;  for  that  is  onl) 
should  be  of  opinion  that  we  could  t 
an  immemorial  payment.  It  appean 
and  it  is  unnecessary^  therefore^  to  ar 


BoLLAND,  B.—  I  am  entirely  of  tl 
consider  that  it  is  the  duty  of  the  C> 
length  of  time  during  which  these  ] 
made,  to  entertain  any  supposition  wl 
and  in  point  of  law  support  these  pa} 
larly  in  a  case  of  this  sortj  where  we  b 
upon  which  the  claim  made  may  be 
of  those  decrees  which  Mr.  Boteler 
precisely  of  the  same  order  as  the  que 
Court,  as  to  the  time  these  payments  1 
proof  given  by  persons  who  recollect 
paid,  and  by  documentary  proof  fort 
or  a  great  number  of  years,  Therefoi 
authorities,  every  supposition  ought  tc 
these  payments  legal  payments.  It 
bable  that  any  arrangement  should  ha 
which  could  cover  pnyments  of  this  £ 
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improbable  it  might  be,  if  it  were  possible  to  suppose  any  ^ch,  ^PUoi, 
case  in  which  they  might  legally  have  had  an  origin,  we  are 
of  course  bound  to  look  at  that,  eyen  if  there  was  only 
one  possible  case.  The  Lord  Chief  Baron  has  pointed 
out  two,  and  my  brother  Parke  has  pointed  out  another. 
Therefore  it  is  quite  unnecessary  to  suggest  that  there 
may  be  other  cases  in  which  that  payment  might  have 
been  made ;  and  upon  these  grounds  I  think  we  can  an- 
swer in  the  affirmatiye  the  first  question  which  has  been 
put  by  the  learned  Judge,  namely,  that  a  legal  origin  may 
be  presumed  for  tWs  payment. 

Alder»on,  B- — ^I  entirely  concur  with  the  rest  of  the 
Court;  but,  as  I  shall  ultimately  have  to  give  my  decision 
upon  this  matter,  it  will  be  quite  time  enough  then  to  give 
my  reasons. 


Crease  v.  Barrett. 

This  was  an  action  on  the  case.— The/r*/  count  in  the   An  entry  bj« 
declaration  was  trover  for  tin  and  tin  ore.  The  ^^co^m/ stated,  chS^**^"®** 
that,  before  and  at  the  time  of  tlie  making  of  the  indenture  J*"*  '••dmiMi. 
thereinafter  mentioned,  his  late  Majesty,  King  George  the  »t«»ogertfUen 
Fourth,  then  his  Royal  Highne^^s  George  Augustus  Fre^  tXlt^^ 

^ct«  8U(«d  in 
not  known  to  him  of  hU  own  vT\Z^'^ 
Ancient  an.wer.  of  convcntionary  tenanU  of  «  manor,  .uting  the  right,  of  the  lord  ofiS 
manor,  are  «dmi«ible  in  evidence  even  .gmnit  the  freeholders  of  the  manor?  but.  if  they  .u?! 
facts  only.  •.  g.  that  "  the  common,  of  the  taid  n>anor  do  belong  to  the  te„„t,  ^^  ^^^  /^«te 
unstinted,  who  have  alwayi  enjoyed  the  same  under  the  yearly  rent  of  33,.  4A.  «  by  the  rwSrdi 
thereof  remaining  with  the  auditor  of  the  duchy  appearelh;  unto  which,  for  the  more  cerSnt? 
we  refer  oaraeWes"— they  are  not  admissible  in  evidence.  'J^» 

Declarations  of  a  dece-sed  lord  of  a  manor,  as  lo  the  extent  of  his  Hght*  over  the  wastes  of  i, 
manor,  are  not  admissible  in  evidence;  alittr,  if  spoken  of  the  txteni  <(ftke  wattes  only. 
RepuUtion  is  admissible  in  evidence,  though  unsupported  by  usage. 

A  lease  of  tin  mines  and  toll  tin  was  surrendered  in  1810,  and  another  lease  taken,  on  payment 
of  a  fine,  part  of  which  was  a  compensation  for  the  surrender  of  a  former  lease.  A  statement  in  a 
lease  of  lH«  aurface,  made  by  ihe  same  lessor,  during  the  existence  of  the  former  lease,  is  admis- 
alble  In  evidence  against  the  lessee  in  that  second  lease  of  the  mines  and  toll. 

Where  evidence  has  been  improperly  rejected,  the  Court  will  grant  a  new  trial,  unless  with  the 
addition  of  the  rejected  evidence  a  verdict  given  for  the  party  ofl^ring  it  would  be  dearly  and 
manifestly  against  the  weight  of  evidence. 
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Exeh.  of  Pha$9  derick,  was  Duke  of  Camwatt,  and  as  such  was  seised  in 
fee,  in  right  of  his  dukedom,  of  and  in  all  manner  of  tin 
in  under  and  belonging  to  the  manor  of  Tewingtanf  in 
the  county  of  Camwatt^  the  said  manor  being  one  of  the 
ancient  duchy  assessionable  manors;  that,  within  that 
manor  there  is  an  ancient  immemorial  custom,  viz.  ''  that 
any  tinner  may  bound  any  wastrel  lands  within  the  said 
manor  that  are  unbounded  or  void  of  lawful  bounds,  and 
also  any  several  and  inclosed  land  within  the  said  manor 
that  hath  been  anciently  bounded  and  assured  for  wastrel 
by  delivering  of  toll  tin  to  the  lord  of  the  soil  before 
that  the  hedges  were  made  upon  it,  and  also  such  and 
so  much  of  the  Prince's  several  and  inclosed  custom- 
ary land  within  the  said  manor  as  hath  been  anciently 
bounded  with  turfs,  according  to  the  ancient  custom  and 
usage  within  the  said  manor,  by  the  said  tinner  marking 
out  by  bounds  a  certain  part  of  such  land  within  or  under 
which  he  was  desirous  of  working  for  tin ;  and  that,  after 
such  marking  out,  the  said  tinner  forthwith  gave  due 
notice  thereof  at  the  proper  stannary  court  for  the  said 
manor ;  and  that  if,  after  due  proclamation  thereof  at  the 
said  court,  the  owner  of  the  said  tin  mines  within  the  said, 
manor  did  not  work  for  tin  within  Or  under  the  said  land 
so  marked  out  by  bounds,  it  tliereupon  became  and  was 
lawful  for  the  said  tinner  to  work  for  tin  within  or  under 
the  said  bounds,  paying  and  rendering  therefore  to  the 
owner  of  the  said  mines  a  certain  dish  or  part,  to  wit,  one 
tenth  dish  or  part  of  the  tin  that  might  from  time  to 
time  be  worked,  raised,  or  procured  by  the  said  tinner 
within  or  under  the  said  bounds,  (the  said  tinner  keeping 
the  residue  thereof),  as  and  for  a  toll,  for  the  privilege  of 
working,  raising,  and  procuring  the  same;" — that,  on  the 
1st  Augusif  1815,  his  Royal  Highness,  by  indenture,  de- 
mised to  Edurard  Smith  all  the  toll  and  farm  of  tin  or 
tin  ore  which  should  be  gained,  arise,  or  be  due  in  any 
place  or  places  whatsoever  within  Tewingion^  amongst 
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Other  manors,  and  also  all  the  tin  mines  found  or  to  be  ^^\^jf^^' 
found  within  the  several  inclosed  lands  of  those  manors,  to     v      y     "^ 
hold  for  a  term  of  years  depending  on  lives.   The  plaintiff       Crbasb 
then  deduced  title  under  that  lease,  and  alleged  as  a      Barkbtt. 
breach,  that  the  defendant,  claiming  to  work  under  and  by 
virtue  of  the  said  custom  a  certain  tin  mine  within  the 
said  manor,  worked,  raised,  and  got  therefrom  large  quan- 
tities of  tin,  tin  ore,  and  tin  stuff;  and  that,  although  it  was 
the  duty  of  the  defendant  to  pay  the  toll  above  mentioned, 
yet  he  neglected  &c.,  and  wrongfully  converted  the  whole 
of  the  tin,  tin  ore,  and  tin  stuff  to  his  own  use.    There 
were  several  other  counts,  varying  from  this  in  matters 
immaterial  to  the  present  purpose,  excepting  that   in 
some  the  toll  was   laid    to  be   one    fifteenth.    Plea- 
General  issue. 

The  cause  was  tried  before  Liord  LyndhurMt,  C.  B.  and  a 
special  jury,  at  Wesiminsier^  at  the  sittings  after  last  Trinity 
Term.  The  plaintiff  by  this  action  claimed  the  toll  of  tin 
raised  from  a  vein  or  mine  under  a  place  called  Bucklers 
jBotf  neb,  within  a  piece  of  ground  called  Boscundle  Common, 
in  the  manor  of  Tetoington,  in  the  county  of  ComwaU.  He 
claimed  under  the  lease  from  the  Duke  of  ComwaU  men- 
tioned in  the  second  count,  and  contended,  that  Boscundle 
Common  was  parcel  of  the  waste  of  the  manor,  and  that 
therefore  the  mines  within  it  belonged  to  the  Duke,  who 
had  been  lord  of  the  manor,  until  it  was  sold  under  the 
Land  Tax  Redemption  Act,  S8  Geo.  S,  c.  60,  s.  56,  &c. 
with  a  reservation  of  the  mines.  Tewington  is  one  of 
the  seventeen  ancient  assessionable  manors  of  the  duchy 
of  ComwaU,  and  the  nature  of  the  tenures  in  it  was 
settled  in  Rowe  v.  Brenion  (a).  Boscundle  Common 
contains  about  1S2  statute  acres.  On  the  east,  it  adjoins 
a  piece  of  anciently  inclosed  land,  called  also  Boscundle, 
or   Boscundle  estate,   of  about    101    statute  acres;  on 

(a)  3  M.  &  R.  133;  S.  C.  8B.&0.737. 
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^^i^'^*  the  other  three  tides,  it  adjoint  the  admitted  waste  of 
the  manor.    The  defendant  was  one  of  several  adven- 
turers  who  were  working  the  mines  of  that  district.   They 
took  the  mine  in  question  from  the  Rev.  Mr.  Carlgan^ 
Sir  J.  C  Rashleigh^  and  Mr.   Tremayite,  as  being  the 
owners  of  the  mine.    The  defendant's  case  was,  that 
Bascundle  Comman  and  estate  together  composed  one  free 
tenement^  and  therefore  that  the  common  was  parcel  of 
the  waste  of  that  free  tenement,  and  not  of  the  manor; 
that  the  whole  surface  of  that  tenement  was  now  the  sole 
property  of  Mr.  Carfyon,  but  that  the  persons  under  whom 
Sir  J.  C.  RasUeigh  and  Mr.  TrenMjfne  claimed,  having 
formerly  been  part  proprietors  of  it,  and  having  reserved 
the  mines  within  its  commons  and  wastes,  the  actual  pro- 
perty in  the  mine  in  question  was  now  vested  in  Mr. 
Carljfon,  Sir  J.  C.  RoMhleigh,  and  Mr.  Tremajfue.    The 
plaintiff  also  claimed  one  tenth  of  the  toll  in  Tewingian  in- 
stead of  one  fifteenth,  which  was  admitted  to  be  the  usual 
toll  in  the  Stannaries,  and  was  the  only  toU  that  within  the 
recollection  of  the  witnesses  had  been  received  in  Tewing^ 
ton.    The  usage  as  to  entering  lands  and  paying  toll  is 
contained  in  the  presentment  of  a  parliament  of  tinners, 
held  at  Losimthieli  11  Car.  1.,  and  is  as  follows: — ''  We 
present  and  affirm  that  by  common  prescribed  standing 
right,  any  tinner  may  bound  any  wastrel  lands  within  the 
county  of  Cornwall  that  is  unbounded  or  void  of  lawful 
bounds,  and  also  any  several  and  inclosed  land  that  hath 
been  anciently  bounded   and    assured    for   wastrel,  by 
delivering  of  toll  tin  to  the  lord  of  the  soil  before  that  the 
hedges  were  made  upon  it,  and  also  such  and  so  much  of 
the  prince's  several  and  inclosed  customary  land  within 
the  ancient  duchy  assessionable  manors  as  hath   been 
anciently  bounded  with  turfs,  according  to  the  ancient 
custom  and  usage  within  the  said  several  duchy  manors, 
and  not  otherwise,  the  tinner  paying  out  of  such  land  so 
bounded  the  usual  toll  only  as  is  generally  paid  within  the 
Stannaries,  that  is,  the  fifteenth  dish  or  quart ;  saving  in 
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such  places  where  a  special  custom  hath  limited  another  ^'^\^f^^*^*' 
rate  of  toll  (a).- 

The  plaintiff  proved,  that  the  toll  tin  belonging  to  the 
Duke  had  be^n  in  lease  from  the  time  of  Queen  Elizabeth 
to  different  persons ;  that  the  Rev.  Mr.  Dotmithome^  and, 
after  his  death,  certain  trustees  for  his  family,  had  been 
lessees  for  several  years  immediately  preceding  the  pre- 
sent lease;  that  the  present  lease  was  granted  in  consider- 
ation of  the  surrender  of  the  lease  preceding  it  which  had 
been  granted  in  1797,  and  a  fine  of  18,500/.  (11,94S;.  of 
which  was  paid  for  the  surrender).  He  puit  in  several 
ancient  documents,  purporting  to  be  answers  of  conven- 
tionary  tenants  to  interrogatories  put  to  them  by  certain 
commissioners ;  which  interrogatories,  however,  were  lost. 
The  9th  and  10th  answers,  which  were  objected  to,  but 
received  in  evidence,  were  as  follows: — 

*'  To  the  9th  article,  further  we  say,  we  know  no  tin 
works  within  the  said  manor  but  such  as  are  kept  under 
bounds,  which  do  belong  to  the  owner»  thereof;  and  when 
any  tin  is  wrought,  the  tenth  part  thereof  ought  to  be 
paid  to  the  lord  of  the  manor  for  toll  thereof. 

''  To  the  10th  article,  we  say,  that  the  commons  of  the 
said  manor  do  belong  to  the  tenants  of  the  said  manor  un- 
stinted, who  have  always  enjoyed  the  same  under  the  yearly 
rent  of  33«.  4cf.,  as  by  the  records  thereof,  remaining  with 
the  auditor  of  the  duchy  of  Cornwall^  appeareth;  unto 
which,  for  the  more  certainty,  we  refer  ourselves.** 

In  order  to  prove  that  Mr.  Donnithorne^  when  lessee,  had 
received  toll  from  this  mine,  by  PuckinghornCi  bis  toller,  a 
weighing-book  was  produced  from  a  blowing  house  at  SL 
AuMteUt  in  the  handwriting  of  a  deceased  clerk.  It  was 
proved,  that  tin  is  brought  there  generally  by  captains  of 
mines  or  tollers,  who  are  usually,  though  not  always,  known 
there,  and  who  are  asked  from  whence  it  is  brought;  that, 
when  brought,  a  part  is  selected,  and  from  the  produce  of 

(a)  Pearce's  Lan-s  of  Stannaries,  p.  37. 
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^^  eM^'M'i  that  sample  the  fineness  and  weight  of  the  whole  is  cakok- 
ted  and  entered  into  the  book,  and  the  value  is  paid  to  the 
person  bringing  it  upon  such  calculation  at  fixed  rates. 
The  delivery  is  always  public,  and  the  book  is  open  for 
inspection.  The  clerk  is  also  chargeable  for  the  amount 
of  tin  he  enters  as  received.  By  the  stannary  laws  (a)  it  is 
directed,  that  '*  Every  such  buyer  of  block  tin  shall  enter 
in  the  blowing-house  book  where  he  shall  blow  such  block 
tin  so  by  him  or  them  bought,  the  quantity  of  such  tin 
and  the  names  of  the  person  or  persons  of  whom  be 
bought  the  same;  and  it  shall  be  free  for  any  person  whst- 
soever  to  inspect  such  blowing«house  books.**  The  follow- 
ing and  one  or  two  similar  entries  were  admitted  after 
objection. 

nt  EwtaOan  of  the  R<v.  Mr.  Domuihrm, 


1782. 

p€r  jnrm  ifnu,  Mrwaangm 

Julys. 

CwC  qn.   Ibt. 

Fit  Moor 

Toll    0     3    19    at  12 

Fat  Work 

Rough    0      3    26    at  10 

Buckler's  Mine 

ToU     1      0    21        12i 

Down-a-foot 

Toll    0      1      1 

The  defendant  offered  in  evidence  a  verbal  declaration, 
by  the  late  Mr.  Ras/ileigh,  who  had  purchased  the  manor 
from  the  duchy,  (the  minerals  being  reserved),  as  to  the 
boundary  of  the  waste  of  the  manor.  This  was  objected 
to,  and  rejected.  He  also  offered  in  evidence  a  lease  be- 
tween the  Prince  of  WaleSf  as  Duke  of  Cornwall,  and  the 
late  Mr.  Carlyon,  dated  28th  February,  1798,  as  evidence 
for  the  same  purpose.  By  that  lease,  the  Duke  demised 
io  Mr.  Carlyon,  for  99  years,  determinable  on  lives,  "  AD 
that  piece  or  parcel  of  the  common,  called  TeMcingtOM 
Common,  within  the  manor  of  Tewington,  parcel  of  the 
ancient  possessions  of  the  duchy  of  Cornwall,  in  the  said 
county  of  Cornwall,  containing,  by  estimation,  about  24 
acres  of  land,  separated  and  divided  on  the  east  side 
thereof  from  a  certain  common,  called  Boscundle  Common, 

(a)  Pearce,  55. 
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the  land  of  Thomas  Carfyon,  Esq.,    by  stone    posts,  ^'^.^^^* 
marked  with  the  letter  B.,  and  numbered  with  the  figures 
I,  2^  S,  4,  5, 6,  7  and  8,  bounded  on  the  west,  &c.  &C.,'' 
with  a  reservation  of  minerals.      This  was  objected  to, 
and  rejected. 

The  jury  found  for  the  plaintiff  614/.  for  the  toll, 
calculated  at  one  tenth.  In  Michaelmas  Term  following, 
Coleridge^  Serjt.,  moved  for  a  new  trial,  on  the  ground  of 
the  improper  reception  and  rejection  of  the  evidence 
above-mentioned.  As  to  the  weighing  books,  he  contend- 
ed, that  in  all  the  cases  where  entries  &c.  by  deceased 
persons  have  been  received  in  evidence,  the  persons 
making  them  have  had  knowledge  of  the  facts  they  state; 
whilst  here,  there  was  no  obligation  by  the  stannary  laws 
to  specify  the  mine,  and  the  clerk  could  only  know  it  from 
the  assertion  of  the  person  bringing  the  ore ;  and  even 
sometimes  he  did  not  know  who  that  person  was.  On  this 
point,  however,  the  Court  held,  that  it  was  not  necessary 
that  the  deceased  person  should  have  his  own  knowledge  of 
the  fact  stated ;  that,  if  the  entry  charged  himself,  the  whole 
of  it  became  admissible  against  all  persons,  and  that  the 
absence  of  such  knowledge*  went  to  the  weight,  not  the 
admissibility  of  the  evidence;  and  the  Court  refused  the 
rule  on  that  point,  and  granted  it  as  to  the  others. 

Fotteit,  BerCf  and  Buit  shewed  cause.  —  As  to  the 
answers,  they  contended,  that  they  were  statements  made 
by  deceased  persons  upon  matters  with  which  they  must 
have  been  acquainted,  and  therefore  were  admissible  on 
the  ground  of  reputation.  Chapman  v.  Cowlan  (a).  As  to 
the  declarations  of  Mr.  Rashleigh  and  the  reception  of  the 
lease,  that  the  interests  in  the  surface  and  the  mine  were 
totally  different,  that  Mr.  Rashleigh  had  no  interest  in  the 
latter,  and  that  his  declarations  as  to  the  extent  of  the  waste 
belonging  to  him  ought  m>t,  therefore,  to  bind  the  owner  of 
the  mine.  That  after  the  Duke  had  demised  away  the  mines, 

(a)  13  East,  10. 
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ficeA.  tf  PUas,  he  could  not  by  any  declaration  or  lease  derogate  from  or 
affect  the  interest  in  them;  that  the  mines  having  been 
continually  in  lease  should  be  considered  as  a  distinct 
interest  from  the  surface;  and  that,  although  a  premiam 
had  been  given  for  the  renewal,  yet  still  the  new  leaae 
was  to  be  considered  as  merely  a  continuation  of  the  for* 
mer,  which  was  in  existence  at  the  time  of  makin|^  the 
lease  to  Mr.  Carlyon ;  the  more  particularly  that  one  of 
the  lives  in  the  former  lease  was  admitted  to  be  still  alive. 
That,  even  if  the  lease  were  in  strictness  admissible,  it 
ought  to  produce  little  effect ;  and  therefore  a  new  trial 
ought  not  to  be  granted  on  its  account  alone,  unless  the 
Court  could  see  it  would  probably  have  altered  the 
verdict:  and  they  cited  Doe  A.  Lard  Teynhamv.  Tyler  (a). 

Coleridge,  Serjt.,  Talfourd,  Serjt.,  and  Cowlings  coniri, 
contended,  that  the  answers  were  in  the  nature  of  ex  parte 
depositions,  and  therefore  not  admissible  against  free- 
holders, Freeman  v.  PhilUpps  (b);  that  the  conventionary 
tenants  were  evidently  interested  in  extending  the  wastes 
over  which  they  claimed  a  right  of  common  at  a  nominal  rent, 
and  therefore  had  an  interest  adverse  to  the  freeholders ; 
that  the  answers  might  be  given,  in  order  to  make 
evidence  for  themselves  ;  that  even  presentments  of  copy- 
holders are  not  admissible  against  freeholders,  they  having 
no  power  to  inquire  into  the  rights  of  the  latter  (c) ;  that 
all  the  cases  where  they  have  been  received  have  been 
questions  between  copyholder  and  copyholder  or  lord,  as 
Roe  V.  Parker  (d),  Chapman  v.  Cowkm  {e) ;  that  the  persons 
did  not  appear  to  have  been  tinners  or  to  have  suflScient 
knowledge  of  the  facts  stated ;  that  the  toll  of  one  tenth, 
stated  in  the  ninth  answer,  was  entirely  unsupported  by 
usage,  and  therefore  inadmissible,  Weeke  v.  Sparke  (/) ; 
aiid  that  the  tenth  answer  was  nothing  more   than  a 

(a)  6  Biug.  561 ;   4  Moo.  &  id)  5  T.  R.  2&. 

Payne,  377-  («)13Eaat,  10. 

(6)  4  M.  &  Sdw.  486. 491.  (/)  1  M.  &  Sdw.  6/9. 
(c)  See  2  Scriv.  Cop.  422, 3. 
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statemeDt  of  a  particular  fact,  and  therefore  not  within  ^***:^^^'"' 
the  rule  as  to  reputation.  That  the  declarations  of  Mr. 
Rasbleigh  and  the  lease  were  admissible  on  the  ground  of 
reputation,  Barnes  ▼.  Mawson{d)t  and  also  as  being  against 
the  interest  of  the  parties  making  them;  that  the  distinc- 
tion between  the  mines  and  the  surface  was  immaterial, 
the  plaintiff's  right  to  the  mine  having  been  put  as  depen- 
dant on  that  to  the  surface,  and  therefore  any  declaration 
as  to  the  latter  was  admissible.  That  the  lease  might 
have  been  considered  as  a  declaration  accompanying  an 
act  done,  the  Duke  forbearing  to  grant  more  land  to  the 
east,  because  it  was  already  Mr.  Carlyans  property, 
Stanley  v.  White  (Jb).  That  the  lease  was  also  admissible 
on  account  of  identity  of  interest,  the  plaintiff  claiming 
under  the  Duke  and  having  taken  a  new  interest  by  the 
surrender  of  the  old  lease,  for  which  he  had  paid  a  fine. 
That  it  was  an  important  document;  and,  if  the  rejection 
of  it  was  wrong,  there  ought  to  be  a  new  trial,  since  the 
Court  could  not  see,  amongst  the  great  mass  of  evidence 
produced  on  both  sides,  that  it  might  not  have  made  a 
difference  in  the  verdict.  Doe  d.  Barrett  v.  Kemp  (c). 

Cur.  adv.  vult. 

The  judgment  of  the  Court  was  now  delivered  by — 
Parke,  B. — On  the  motion  for  a  new  trial,  in  this  case, 
on  the  ground  that  Lord  Lyndhurst  received  improper 
evidence  for  the  plaintiff,  and  rejected  admissible  evidence 
for  the  defendant,  several  points  were  made;  all  of  which 
have  been  disposed  of,  either  on  the  motion  for  a  rule  nisi 
or  on  the  argument  on  shewing  cause,  except  three.  The 
first  is,  whether  the  answers  of  the  conventionary  tenants 
to  certain  articles  (the  9th  &  10th)  were  properly  received 
in  evidence  for  the  plaintiff.  The  plaintiff  offered  in  the 
first  instance  to  read  these  answers  to  more  of  the  articles; 
but,  it  appearing  that  they  were  not  signed  by  any  freehold 

(a)  1  Mau.  &  Selw.  77.  (c)  5  Moo.  k  Payne,  173;   7 

(6)  14  East,  332, 341.  Bing.  332. 
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Exek.  of  PUas,  tenants^  Lord  LyndhurH  refused  to  admit  them.  It  was 
then  stated  that  some  were  admissible  as  eTidence  of  re- 
putation^ and  Lord  Lyndhurst  said  that  he  should  admit 
all  that  were;  and  the  two  answers  to  the  9th  and  lOtb  arti- 
cles were  offered  and  received,  on  the  supposition  tbat 
they  were  so.  The  objection  now  taken  is.  that  the  ao- 
swer  to  the  9th  article  is  not  admissible,  not  because  repu- 
tation on  such  a  subject  is  not  evidence,  it  being  a  questioa 
of  the  custom  of  mining  in  a  particular  district,  but  became 
it  comes  from  the  customary  tenants,  who  in  that  character 
have  nothing  to  do  with  the  mines ;  and  it  is  insisted,  that  it 
is  a  requisite  qualification  of  hearsay  evidence  on  such  a 
subject,  that  it  ought  to  be  derived  from  those  who  are 
themselves  concerned  in  mining,  or  receiving  the  dues  of 
the  mines.  That  hearsay  evidence  on  some  such  subjects 
cannot  be  received,  unless  with  the  qualification  thatitcomes 
from  persons  who  have  a  special  interest  to  inquire,  is  dear. 
Thus,  in  cases  of  pedigree,  it  must  be  derived  from  relatives 
by  blood,  or  from  the  husband,  with  respect  to  his  wife's 
relationsliip:  it  is  not  admissible,  if  it  proceeds  from  ser- 
vants or  friends.  Johnton  v.  Lawson  (a).  And  in  this  de- 
scription of  hearsay  evidence  the  line  is  clearly  defined. 
So.  in  cases  of  rights  or  customs,  which  are  not.  properly 
speaking,  public,  but  of  a  general  nature,  and  concern  a 
multitude  of  persons,  as  questions  with  respect  to  bounda- 
ries and  customs  of  particular  districts,  though  the  rule  is 
not  so  clearly  laid  down,  it  seems  that  hearsay  evidence  is 
not  admissible,  unless  it  is  derived  from  persons  conversant 
with  the  neighbourhood,  p^  Lord  EUenboroMgh,  in  Weeks 
V.  Sparke{b).  Therefore,  in  Rogers  v.  fVood(e),  a  docu- 
ment purporting  to  be  a  decree  of  certain  persons,  the 
Lord  High  Treasurer.  Chancellor  of  the  Exchequer,  and 
under  Treasurer.  Chief  Baron,  and  Attorney  and  Solicitor 
General,  who  had  no  authority  as  a  Court,  was  held  to  be 
inadmissible  evidence  on  the  ground  of  reputation,  on  the 

(a)  9  Moo.  183;  2  Bing.  86.  (b)  1  Mau.  &  Selw.  688.  (c)  2  B.  &  Ad.  24S. 
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question,  whether  the  ctty  of  Chester,  before  it  was  made  £i«^  ^  '^'^t, 
a  county  of  itself,  formed  a  part  of  the  county  palatine, 
because  those  personages  had  from  their  situations  no  pe- 
culiar knowledge  of  the  fact.  On  the  other  hand>  actual 
inhabitancy  in  the  place,  the  boundaries  of  which  are  in 
dispute,  is  unnecessary;  and  in  The  Duke  of  Newcastle  v. 
The  Hundred  of  Broxtowe  (d),  justices  of  the  peace  at 
the  sessions  of  the  county,  within  which  the  district  was 
alleged  to  be^  were  held  to  have  sufficient  connexion  with 
the  subject  in  dispute,  to  make  the  statements  in  their  or- 
ders admissible.  Where  the  right  is  really  public — a  claim 
of  highway,  for  instance — ^in  which  all  the  King's  subjects 
are  interested^  it  seems  difficult  to  say  that  there  ought  to 
be  any  such  limitation;  and  we  are  not  aware  that  there  is 
any  case  in  which  it  has  been  laid  down  that  such  exists. 
In  a  matter  in  which  all  are  concerned^  reputation  from  any 
one  appears  to  be  receivable;  but  of  course  it  would  be 
almost  worthless  unless  it  came  from  persons  who  were 
shewn  to  have  some  means  of  knowledge,  as  by  living  in 
the  neighbourhood,  or  frequently  using  the  road  in  dis- 
pute. In  the  case  of  public  rights,  in  the  strict  sense,  the 
want  of  proof  of  the  persons  from  whom  the  hearsay  evi- 
dence is  derived,  being  connected  with  the  subject  in  ques- 
tion, appears  to  affect  the  value,  and  not  the  admissibility 
of  the  evidence.  In  the  present  case  the  alleged  custom 
does  not  seem  to  be  one  in  which  all  the  King's  subjects 
have  an  interest,  but  only  such  as  may  choose  to  become 
adventurers  in  mines.  Therefore  hearsay  from  any  per- 
sons wholly  unconnected  with  the  place  in  which  the  mines 
are  found,  would  not  only  be  of  no  value,  but  probably 
altogether  inadmissible.  But  those  under  whose  estates 
the  minerals  lie,  with  respect  to  which  the  custom  exists, 
and  who  are  more  likely  than  others  living  at  a  distance 
to  become  adventurers,  and,  consequently,  subject  to  its 

(a)  1  Nev.  Si  M.  601 ;  4  B.  ft  Ad.  273. 
VOL.  I.  R  R  R  CM.  R. 
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^^'^l^B^^  operation,  are  in  our  opinion  sufficiently  connected  with 
the  subject  to  make  these  declarations  evidence ;  more  es- 
pecially as  the  very  form  in  which  they  are  given,  shews 
that  they  were  consulted  as  persons  havingcompetentknow- 
ledge  upon  the  matters  inquired  into.  An  observation 
was  made  in  the  course  of  the  argument  that  all  evidence 
of  reputation  was  inadmissible,  unless  it  was  confirmed  by 
proof  of  facts.  We  think  that  such  proof  is  not  an  essential 
condition  of  its  reception,  but  is  only  material  as  it  affects 
its  value  when  received;  and  indeed  if  such  proof  were  re- 
quired, there  is  amply  sufficient  in  the  present  case.  An- 
other objection  to  the  admission  of  these  documents  was* 
that  the  answer  to  the  10th  article  was  hearsay  evidence, 
not  of  a  custom  but  of  a  particular  fact.  And  so,  un- 
doubtedly, it  is;  and  it  ought  not  to  have  been  received: 
but  it  seems  to  have  been  admitted  in  consequence  of  Lord 
Lyndhurst^s  attention  not  having  been  called  to  its  contents, 
and  the  objection  was  not  taken,  after  his  offer  to  receive 
all  the  answers  that  were  evidence  of  reputation,  that  this 
particular  answer  was  in  truth  nothing  more  than  a  state- 
ment of  a  particular  fact.  We  therefore  think  that  there 
should  be  no  new  trial  on  this  ground. 

The  remaining  objections  are,  that  two  pieces  of  evidence 
offered  onbehalf  of  theciefendantwere  improperly  rejected. 

1st.  It  was  argued  that  certain  declarations  of  the  late 
Mr.  Rashleighf  as  to  the  extent  of  his  own  claim  to  the 
waste,  which  claim  excluded  the  locus  in  quo^  ought  to 
have  been  received  in  evidence.  We  think  that  they  were 
rightly  excluded.  Mr.  Rashleigh  purchased  the  manor 
of  Tewington  (with  the  exception  of  the  minerals)  from 
the  Prince  of  Wales  as  Duke  of  Cornwall,  in  September 
1798,  and  died  before  this  suit.  And  it  was  urged  that 
his  declarations  were  evidence  on  several  grounds — 

First,  That  they  were  against  his  own  interest.  But 
that  circumstance  alone  is  not  enough  to  render  such  de- 
clarations admissible,  though   it  occurs  in  many  of  the 
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GMes  which  have  been  established  as  exceptions  to  the  ^^^-^  ^^*^^ 
general  rule,  that  no  hearsay  evidence  can  be  received, 
viz.  entries  of  deceased  receivers,  incumbents,  &c«  and  de- 
clarations of  deceased  occupiers  as  to  their  own  title.  It 
is  then  said,  secondly^  that  this  falls  within  the  principle 
of  such  last-mentioned  declarations.  But  we  think  it  does 
Dot.  An  occupier  who  is  proved  to  be  in  possession  of  a 
given  piece  of  ground  is  primd  facie  presumed  to  be 
owner  in  fee.  And  his  declaration  has  been  held  to  be 
receivable  in  evidence,  when  it  shews  that  he  was  only 
tenant  for  life  or  years.  This  is  a  well-established  excep- 
tion to  the  general  rule.  In  this  case,  however,  there  is 
no  proof  that  Mr.  Rashleigh  was  in  possession  of  the  locus 
in  quo.  If  he  had  been,  and  had  declared  that  he  had  no 
title  to  it,  but  was  tenant  at  will  to  Mr.  Carlyon^  the 
case  would  have  fallen  within  the  established  exception. 
But  this  is  a  case  in  which  a  person  merely  declares  that 
he  is  entitled  as  far  as  a  certain  point,  but  no  further;  aiid 
this  declaration,  taken  altogether,  can  hardly  be  said  to  be 
against  his  interest,  for,  whilst  he  disclaims  his  right  to 
one  part,  he  affirms  it  as  to  another.  It  does  not  appear 
to  us  that  this  statement  falls  within  the  principle  of  those 
made  by  deceased  occupiers,  and  therefore  we  are  satis- 
fied that  it  was  properly  rejected.  It  was  then,  thirdly^ 
contended,  that  this  was  a  declaration  accompanying  an 
act;  but  the  answer  is,  that  there  was  no  act  which  it 
accompanied  or  explained.  Lastly,  it  was  urged  that  it 
was  evidence  of  reputation  of  the  boundary  of  the  manor; 
but  it  was  in  truth  only  a  declaration  as  to  the  extent  of 
Mr.  Rashleigh^s  own  property.  He  was  not  speaking  of 
the  boundaries  of  the  manors  which  might,  for  any  thing 
he  said,  have  included  all  Mr.  Carlyon's  estate,  but  he 
spoke  only  of  his  own  waste. 

The  last  objection,  is  that  the  declaration  of  the  Prince 
contained  in  a  lease  of  February,  1798,  was  improperly 
rejected.  In  the  description  of  the  parcels  in  that  lease 
from  the  Prince  to  Thomas  Carlyon,  they  are  described 
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Eitch.  of  Pleas f 
1835. 


as  separated  on  the  east  side  from  a  common  called  Bot- 
cundle  Common,  the  land -of  Mr.  Carlyon,  by  certain  stone 
posts ;  and  it  was  therefore  contended  that  this  amounted 
to  an  admission  that  Boseundle  Common,  the  land  in  which 
the  mines  in  question  were  worked,  was  Mr.  Carltfoni^ 
This  lease  was  rejected  on  the  ground  that  there  was  a 
lease  of  the  mines  and  toll  of  tin  then  outstanding  dated 
in  1797,  which  lease  was  surrendered  to  the  Prince  in 
1810  (a),  and  a  new  one  then  granted,  under  which  the 
plaintiff  claimed ;  and  Lord  Lyndkurst  thought  the  ad- 
mission of  the  Prince  was  not  receivable  in  evidence  to 
affect  the  first  lessee,  or  the  plaintiff,  who  afterwards  had 
the  interest  in  the  lease. 

We,  however,  are  of  opinion,  that  the  plaintiff  cannot 
be  considered  as  claiming  by  any  title  prior  to  1810.  The 
first  lease  is  entirely  at  an  end  by  surrender,  and  the 
second  begins  in  that  year;  and  consequently  any  admis- 
sion of  the  Prince  made  before  that  time,  which  is  relatlTe 
to  the  matter  in  issue,  and  concerns  the  estate  in  the 
mines,  is  evidence  against  the  lessee  who  claims  under  the 
Prince  by  title  subsequent. 

This  admission  certainly  falls  under  that  description,  in- 
asmuch as  it  b  an  admission  that  the  surface  of  the  heus 
in  quo  under  which  the  plaintiff  now  claims  the  minerak) 
on  the  ground  that  it  was  part  of  the  wastes  of  the  manor 
in  1798,  was  at  that  time  private  property. 

It  may  be  that  the  supposed  admission  may  be  readily 
explained,  and  may  not  weigh  in  the  least  against  the  very 
strong  evidence  of  the  right  of  the  Prince  to  the  mines  in 
question,  from  the  actual  perception  of  toll  from  them  for 
a  considerable  period;  but  we  cannot  on  this  account 
refuse  to  submit  the  question  to  the  consideration  of 
another  jury.     The  authority  of  Doe  d.  Lord  Tef/nkam 


(a)  Notei  the  lease  on  which 
the  aeUon  was  founded,  was  exe- 
cuted in  1816|  as  stated  in  the  se- 
cond count,  the  one  in  1810  hav- 


ing been  cancelled  in  consequence 
of  a  mistake  in  it,  and  the  other 
substituted. 
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V.  Tyler  (a),  was  quoted  to  shew  that  the  Court  have  a  Exeh.  of  PUat, 


power  to  refuse  a  new  trial  where  evidence  has  been  im- 
properly rejected,  if  in  their  judgment  the  rejected  evi- 
dence ought  to  have  no  effect,  and  there  is  enough  to 
warrant  the  verdict  against  the  party  on  whose  behalf 
that  evidence  was  offered,  supposing  it  to  have  been  ad- 
mitted. Something  to  the  same  effect  had  fallen  from 
Sir  James  Mansfield  in  1  Taunt.  14,  and  from  Lord 
Tenierden  in  Tyrwhitt  v.  Wynne  (6).  But  we  cannot  help 
thinking  that  the  rule  is  there  laid  down  much  too  gener- 
ally;, and  it  is  obvious  that  if  it  were  acted  upon  to  that 
extent,  the  Court  would  in  a  degree  assume  the  province 
of  the  jury ;  and  besides  its  frequent  application  would 
cause  the  rules  of  evidence  to  be  less  carefully  considered; 
and  the  litigant  parties  would  in  all  probability  have  on 
most  occasions  recourse  to  bills  of  exceptions  for  the  re- 
jection or  reception  of  improper  evidence :  a  course  pro- 
ductive of  great  delay  and  inconvenience.  In  some  cases, 
no  doubt,  the  Court  may  refuse  a  new  trial  when  the  wit- 
ness has  been  improperly  rejected,  as  where  the  fact 
which  such  evidence  was  to  establish  was  proved  by 
another  witness,  and  not  disputed,  Edwards  v.  Evans  (c), 
or  where,  assuming  the  rejected  evidence  to  have  been  re- 
ceived, a  verdict  in  favour  of  the  party  for  whom  it  was 
offered  would  have  been  clearly  and  manifestly  against 
the  weight  of  evidence,  and  ceriainly  set  aside  upon  appli- 
cation to  the  Court  as  an  improper  verdict. 

We  cannot  say,  however  strong  our  opinion  may  be  on 
the  propriety  of  the  present  verdict,  that,  if  the  lease  had 
been  received,  it  would  have  had  no  effect  with  the  jury ; 
nor  that  it  is  clear  beyond  all  doubt,  if  the  verdict  had 
been  for  the  defendant,  that  it  would  have  been  set  aside 
as  improper ;  and  therefore  we  think  that  there  must  be  a 
new  trial. 

Rule  absolute. 

(fl)  4  M .  &  Pa.  377;  6  Bing.  561.      (6)  2  B.  &  A.  559.      (c)  3  East,  451 
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Exch.  of  PUax, 
1836.' 


DicAS  r.  Lawson. 


Where  it  ap-  IN  this  case  F.  V.  Lee  applied  for  a  rule  for  an  attach- 
^rthe^atten-  ment  against  Lord  Brougham  and  Vaux^  for  a  contempt 
S^^t^the'^tl  <>f 'his  Courts  in  not  appearing  at  the  trial  of  this  cause 
would  have  been  pursuant  to  a  subpoeua.     The  affidavit  in  support  of  the 

of  no  oie  to  the 

party  subpoena-  application  Stated  that  the  writ  had  been  duly  served  upon 
Court  refilled  Lord  Brougham,  and  that  his  reasonable  expenses  had 
to  grant  an  at-    been  at  the  same  time  tendered,  and  that  the  evidence  of 

tachment  ^  ^  ^  .     .»• 

against  him  for    his  Lordship  was  material  and  necessary  for  the  plaintin. 

nSfooM,^  *  [Lord  Abinger,  C.  B. — The  affidavit  does  not  shew  in 
what  respect  his  Lordship's  evidence  was  material]  That 
has  never  been  required.  [Parke ,  B. — The  only  purpose 
for  which  Lord  Brougham  was  subpoenaed »  was,  to  prove 
the  application  of  the  libel  to  the  plaintiff,  which  was  not 
controverted  at  the  trial:  his  evidence^  therefore,  could  not 
be  material.]  It  is  positively  sworn  that  his  Lordship  was 
a  material  and  necessary  witness ;  and  the  ground  upon 
which  the  Court  grant  attachments  in  such  cases  is  the 
contempt  in  not  obeying  its  process. 

Lord  Abinoer,  C.  B. — I  agree  that  such  an  affidavit 
would  in  general  be  sufficient  where  the  Court  knows 
nothing  of  the  circumstances ;  but  in  this  case  we  have 
the  assistance  of  the  notes  of  the  learned  Judge  who  tried 
the  cause,  and  of  the  learned  Judge  himself,  and  are  in 
full  possession  of  the  facts.  The  purpose  for  which  the 
noble  Lord  was  subpoenaed  is  stated  to  us;  and  the 
learned  Judge  reports  from  his  own  recollection  that  the 
noble  Lord's  testimony  was  not  material.  When  we  see 
that  such  is  the  case,  we  ought  not  to  grant  an  attachment, 
or  to  allow  the  process  of  the  Court  to  be  used  for  pur- 
poses of  needless  vexation. 

The  other  Barons  concurred. 

Rule  refused. 
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Are*,  of  Ph«a, 
1635. 

Benwell  and  Another  v.  Hinxman  and  Anotlier. 

^LL  matters  in  difference  in  this  case  were  referred  to  All  matters  in 
a  barrister  under  an  order  of  reference  made  by  Mr.  Baron  ciusrwere" 
Gurney,  dated  the  29th  of  Afay,  18ci4,  so  as  the  said  S;7^,JJ4,j„ 
arbitrator  should  make  his  award  on  or  before  the  28th  an  arbitrator,  m 
day  of  June  then  next  ensuing,  or  on  or  before  such  fur-  award  on  or  ba- 
ther or  ulterior  day,  not  exceeding  the  gSth  day  otJufy  S^^'or^on^or^ 

then  next  ensuing,  as  the  arbitrator  should  from  time  to  *>«*o"  '^^f**  ?»'- 
«  .  11.11  ***•'  **'  *»*^"<>' 

time  appoint  and  signify  in  writing  under  his  hand,  to  be  day  as  be 

indorsed  on  the  said  order,  and  as  the  said  Cour(  of  Ex-  ^me  to  tioM 

chequer  or  a  Baron  thereof  might  order.     On  the  80th  of  f^^^^j^/ *if '" 

May,  the  arbitrator  enlarged  the  time  to  the  28th  otJuly.  hand,  to  be  in- 

By  an  order  of  the  27th  of  June^  the  time  was  enlarged  order,  and  as 

by  Mr.  Baron  Bolland;  and  by  another  order  Jof  the  same  Sl'on  mi^ht  " 

learned  Baron,  made  on  the  24th  of  July  ^  the  time  was  <>fd«'-   The"- 

f  Tfc  bitrator  made 

again  enlarged  to  the  31st  of  Z>ec^i7t6er.     Both  these  or-  an  enlargement 
ders  were  made  by  consent.     On  the  10th  of  December^  this  wasTot 
the  arbitrator  made  his  award,  by  which  he  awarded  that  ^^^^^^ 

'      ^  any  order.    At- 

there  was  due  and  owing  from    the  defendants  to  the  terwanU.  two 

plaintiffs  the  sum  of  27/.  4«.  9c/.;  and  ordered  and  ad-  Urging  the  time 

judged  that  payment  should  be  made  of  that  sum  on  or  be-  Baron^M^f&^ii/ 

fore  the  20th  oi  January  then  next  ensuing,  in  full  of  all  content  of  the 

^  °\  parties:— Held, 

demands;  and  that  upon  payment  of  the  said  sum,  to-  that  an  award 
gether  with  all  costs  and  expenses,  all  further  proceedings  time  appointed 
in  the  said  cause  should  cease  and  be  no  further  prose-  JjJnedorde^wai 

CUted.  valid,  and  that 

the  orders 
by  consent 

G.  T.  fFhite  now  moved  to  set  this  award  aside  on  the  JSTh'il^eemenL 
following  grounds: — First,  thatthe  arbitratorhad  no  autho-  tor^found^tSt  a 
rity  to  make  the  award  at  the  time  he  made  it.  He  submitted  sum  of  money 

was  due  from 
the  defendant 
to  the  plaintiff,  which  he  directed  to  be  paid  on  or  before  a  particular  day,  and  that  upon  payment 
of  that  sum  all  proceedings  should  cease : — Heldf  that  the  award  was  final  and  notoonditiooal ;  but 
that  the  arbitrator  had  exceeded  hia  authority  in  giving  a  particular  day  of  payment. 


9S6 


CASES  IN   THE  EXCHEQUER, 


****i835^'**''  that  the  time  had  not  been  properly  enlarged^  the  en- 
largement on  the  30th  of  May  not  having  been  confirmed 
by  the  Court  or  a  Baron,  and  the  orders  of  Mr.  Baron 
BoUand  were  not  indorsed  by  the  arbitrator.  He  cited 
Mason  v.  WcMs  (a).  [Parke^  B. — In  that  case  no  judge's 
order  was  obtained  by  consent,  which  makes  all  the  difier- 
ence.  The  consent  of  the  parties  to  the  enlargement  of  the 
time  by  the  orders  amounted  to  a  fresh  agreement.  They 
might  have  agreed  to  another  order  of  reference,  and  this 
is  the  same  in  effect.]  Secondly ^  there  are  two  objectioos 
on  the  face  of  the  award  i— first,  the  award  is  not  final 
The  arbitrator  imposes  a  condition  on  the  defendants.  He 
finds  that  a  sum  of  money  is  due  and  owing  to  the  plain- 
tiffs, and  directs  that  it  shall  be  paid  on  or  before  a  parti* 
cular  day,  and  if  it  be  paid  by  that  day,  all  proceedings 
are  to  cease.  He  has  thus  made  the  payment  on  that  day 
conditional  to  the  termination  of  the  proceedings,  which 
renders  the  award  not  final.  [Parke,  B. — The  arbitrator 
finds  a  sum  to  be  due  from  the  defendant,  and  directs  it  to 
be  paid  on  or  before  a  particular  day.  If  he  had  stopped 
there,  there  would  have  been  an  end  of  the  question  by 
determinmg  the  sum  due.  The  only  question  then  b,  was 
the  latter  part  of  the  sentence  intended  to  add  any  qoali- 
fication  ?  Looking  to  the  whole  of  the  context,  it  is  clear 
that  the  arbitrator  did  not  intend  that  his  award  should 
be  conditional  on  the  money  being  paid  on  the  particular 
day.  1  think  there  is  no  doubt  that  the  award  is  final] 
Then,  secondly,  the  arbitrator  has  exceeded  his  autho- 
rity in  giving  day  of  payment  to  the  20th  of  January^ 
and  has  thereby  rendered  the  whole  of  the  award  invalid. 

Pares,  B. — ^There  is  no  doubt  that  the  arbitrator  had 
no  authority  to  give  day  of  payment     So  far  he  has  ex- 

(a)  10  B.  &  Gr.  107;  5  Man.  &  Ry.  85. 
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ceeded  his  authorityi  and  so  far  the  award  is  invalid,  but  ^^{g^^***** 

it  is  valid  for  the  rest.  v      y     "^ 

Bbnwbll 

BoLLANDi  B.,  and  Gurney,  B.,  concurred.  Hinxman. 

Rule  refused. 


Price  v.  Day. 

XN  this  case  Chatmell  applied  for  a  rule  to  shew  cause  A  party  having 

why  the  defendant  should  not  be  discharged  out  of  cus-  his  attorney  ' 

tody,  and  a  bail-bond  given  by  the  defendant  on  a  former  j^jJIIStyTn 

arrest  should  not  be  delivered  up  to  be  cancelled,  on  the  the  proceedingi, 

*  and  gave  the 

ground  of  irregularity  in  the  arrest.  plaintiff  notice 

It  appeared,  from  the  affidavits  in  support  of  the  appli-  upon  bediscon- 
catjon,  that  the  defendant  had  been  first  arrested  on  the  ^Xand'thc' 
24th  of  January;  but  the  defendant's  attorney  having  given  defendant's 

1  1   •     •  tfv*f  •  1  1  •  costs  were  ac- 

the  plaintiff  s  attorney  notice  that  there  was  an  irregu-  cordingiy  taxed 
larity  in  the  proceedings,  the  plaintiff  discontinued  the  puio^ after-  ^ 
action,  and  taxed  and  paid  the  defendant  his  costs.    The  ''"^  '^^  ?°* 

'  *  a  second  wnt, 

plaintiff  afterwards  sued  out  a  fresh  writ,  upon  which  upon  which  the 

the  defendant  was   arrested.     It  appeared  that  on  the  arrested.   On 

execution  of  the  first  writ,  the  defendant's  attorney  had  |^^  fim^^°  °^ 

given  the  sheriff  an  undertaking  to  procure  a  bail-bond ;  ****  defendant's 

.  attorney  gave 

and  the  sheriff,  having  had  no  notice  of  the  discontinu-  the  sheriff  an 
ance  of  the  first  action,  said  he  was  bound  to  detain  the  p^reaiiLi 
defendant  on  both  writs.  ChanneU,  in  support  of  the  Sheriff  h"ati?g 
application,  submitted  that  there  had  been  in  this  case  bad  no  notice 

111  from  the  plain* 

a  double  arrest,  because  it  was  the  duty  of  the  plaintiff  tiff  of  the  dis- 

continuance, 
said  he  must 
detain  the  defendant  on  both  writs.    On  a  motion  to  discharge  the  defendant  out  of  custody : — 
Heldf  that  it  was  unnecessary  to  give  the  sheriff  notice  of  the  discontinuance;  and  it  not  appearing 
that  the  defendant  had  sustained  any  damsge,  the  Court  refused  the  application. 
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^^\mr^^'  *^  '^*^®  instructed  the  sheriff  that  the  first  action  had 
been  discontinued,  in  order  that  the  sheriff  might  give 
up  the  undertaking.  The  plaintiff  having  omitted  to  do 
S0|  the  sheriff  now  detains  the  defendant  on  both  writs; 
and  when  he  was  arrested  on  the  second  writ,  he  was 
constructively  in  the  sheriff's  custody  on  the  first  writ. 

Parke,  B. — You  mean  to  contend  that  the  first  action 
was  not  properly  discontinued  until  the  sheriff  had  notice 
of  the  discontinuance.  We  have  inquired  from  the  offi- 
cers of  the  Court,  and  we  find  that  that  is  unnecessary. 
If  you  had  shewn  that  you  had  sustained  any  inconveni- 
ence resulting  from  the  supposed  continuance  of  the  first 
writ,  the  Court  might  have  relieved  you :  but  we  think 
you  have  not  shewn  that  you  have  sustained  any  damage. 

The  rest  of  the  Court  concurred. 

Rule  refused. 
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ACCORD  AND  SATISFACTION. 

Se  Plbadino. 

Pleas  in  bar,  %. 

ACCOUNT  STATED. 

1.  The  assignees  of  an  insolvent 
tenant  agreed  to  pay  to  the  landlord 
7U  for  the  last  quarter's  rent: — Held^ 
that  the  sum  could  not  be  recovered 
on  the  count  upon  an  account  stated, 
there  having  been  no  use  and  occu- 
pation by  the  defendants.  Clarke  v. 
Webb,  Page  29 

2.  A  bill  of  indictment  for  a  nui- 
sance having  been  preferred  and 
found  at  the  April  quarter  sessions, 
1832,  by  the  plaintiff  against  the 
defendant,  and  the  defendant'  not 
having  filed  his  plea  before  the  se- 
cond day  of  the  following  sessions, 
as  he  was  bound  to  do,  according  to 
the  practice  of  the  sessions,  the  pro- 
secutor said  he  should  press  for  judg- 
ment for  want  of  a  plea,  unless  the 
defendant  would  consent  to  pay  the 
costs  of  the  day;  and  the  matter 
being  brought  before  the  Court,  the 
Court  said  that  the  defendant  must 
either  plead  and  take  his  trial,  or,  he 
might  be  allowed  to  traverse  on  pay- 
ment of  the  costs  of  the  day.  The 
parties  then  conferred  together,  and 


ACCOUNT  STATED. 

an  agreement  was  come  to,  and  the 
following  memorandum  was  signed 
by  the  counsel  on  both  sides: — 
"  Traversed  to  the  next  sessions,  by 
consent,  the  defendant  paying  the 
costs  of  the  day,  including  counsel's 
fees,  the  prosecutor  giving  a  copy  of 
the  replication  one  month  before  the 
sessions."  The  prosecutor  afterwards 
got  his  bill  of  costs  taxed,  and  the 
defendant  was  served  with  a  copy  of 
the  allocatur,  and  was  applied  to  for 
the  amount ;  the  defendant  objected 
to  two  items,  which  the  prosecutor's 
attorney  agreed  to  take  off.  The  de- 
fendant's attorney  then  offered  to  give 
his  check  for  the  amount,  but  not 
being  pressed  for,  it  was  not  given. 
The  defendant  on  a  subsequent  ap- 
plication for  payment  by  the  prose- 
cutor's attorney,  requested  the  latter 
to  apply  to  B.,  who  received  his 
rents,  and  he  would  arrange  or  pay: 
— Heldf  that  what  took  [uace  at  the 
sessions  amounted  to  an  agreement 
binding  on  the  defendant,  indepen- 
dently of  the  order  of  the  Court;  and 
that,  taking  such  agreement  together 
with  the  promise  to  arrange  and  pay 
after  the  amount  had  been  ascertain- 
ed, there  was  a  case  to  go  to  the  jury 


on  the  count  on  the  account  stated. 
Porter  v.  Cooper,  887 

ACTION. 
See  Bills  and  Notes,  1,  2*  d»  4. 

1.  Semhle,  that  the  proprietor  of  a 
newspaper,  convicted  and  fined  for 
the  publication  of  a  libel  in  the  paper, 
inserted  without  his  knowledge  and 
consent  by  the  editor,  cannot  recover 
against  the  editor  the  damages  sus- 
tained by  such  conviction.  Colbum 
V.  Paimore,  7S 

2.  A  local  turnpike  act  enacted 
that  all  monies,  &c  should  be  vested 
in  the  trustees,  to  be  applied  in  the 
order  and  manner  following : — First, 
in  paying  costs,  charges,  &c.  in  ob- 
taining the  act,  &c.  &c. ;  in  the  se- 
cond place,  in  defraying  the  expenses 
of  erecting  or  providing  turnpikes, 
tollhouses,  and  other  buildings,  and 
repairing  the  same,  and  of  erecting 
and  making  necessary  and  convenient 
bridges,  &c.,  and  of  repairing  the 
road,  &c.,  and  otherwise  executing 
the  purposes,  &c.,  of  the  act;  and, 
lastly,  in  paying  the  interest  and  re- 
ducing the  principal  of  the  money 
subscribed,  &c.  &c.  In  1828,  the 
plaintiff  contracted  with  the  trus- 
tees to  build  a  toll-house,  which 
he  accordingly  completed  in  1824. 
In  1829,  the  trustees  had  a  meeting, 
and  verbally  ordered  that  money 
should  be  raised,  and  the  trades- 
men paid: — Held,  that  the  right 
of  action  accrued  .when  the  work  was 
done,  and  not  when  the  trustees  were 
in  funds;  and  that  the  Statute  of  Li- 
mitations was  a  bar,  notwithstanding 
the  order  in  1829.     Emery  v.  Day, 

245 

ACTION  ON  THE  CASE. 

Where  not  maintainable. 

1.  A.  being  indebted  to  5.,  B. 
sued  out  bailable  process,  which  he  de- 


livered to  the  sheriff  to  execute,  and 
the  sheriff  arrested  A,  whilst  he  wu 
attending  a  trial  as  a  witness  under  a 
subpoena: — Held,  that  an  action  on 
the  case  was  not  maintainable  by  A. 
against  B.  for  procuring  A.  to  be  il- 
l^ally  arrested,  it  not  being  shewn 
that  B.  had  any  knowledge  that  A, 
was  attending  as  a  witness  when  he 
delivered  the  writ  to  the  sheriff  to  be 
executed.  Stokee  v.  WhiU,  225 
2.  A  defendant's  attorney  request- 
ed a  plaintiff's  attorney  to  forbear 
charging  the  defendant  in  execution 
until  next  term,  and  falsely  repre- 
sented to  the  plaintiff's  attorney  that 
he  had  the  authority  of  the  defen- 
dant to  consent  that  he  should  not  be 
charged  in  execution  until  the  next 
term;  and  the  defendant's  attorney 
gave  a  consent  in  writing  to  that  ef- 
fect, which  omitted  to  sUte  that  die 
proceedings  were  stayed  at  the  re- 
quest of  the  defendant,  according  to 
the  rule  Hil.  26  &  27  Geo.  3.  The 
plaintiff's  attorney  forbore  to  charge 
the  defendant  in  execution  until  the 
next  term,  and  the  defendant  was 
discharged  for  want  of  having  been 
so  charged,  on  the  ground  that  the 
consent  did  not  state  that  the  pro- 
ceedings were  stayed  at  the  request  of 
the  defendant.  In  an  action  brought 
by  the  plaintiff  against  the  defen- 
dant's attorney  for  the  false  repre- 
sentation, as  having  occasioned  die 
damage: — Held,  that  the  action  was 
not  maintainable.    Hewitt  v.  Melton, 

252 

ADMISSION. 

The  setting  out  a  Judge's  order  in 
pleading  is  not,  upon  demurrer,  to 
be  taken  as  an  admission  of  the  facts 
stated  in  the  order.  M*Carmkk  ?. 
Melton,  525 


AFFIDAVIT. 


AFFRAY. 
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AFFIDAVIT. 
See  Witness. 

I.  To  hold  to  hail 

1.  An  affidavit  to  hold  to  bail 
stated  that  the  defendant  was  in- 
debted, &c.,  on  a  bill  drawn  upon,  and 
accepted  by  the  defendant,  &c.,  pay- 
able at  a  day  now  passed,  &c.,  with- 
out expressly  stating  that  the  bill  was 
unpaid  or  dishonoured : — Held^  suf- 
ficient.    Phillips  V.  Turner^         597 

2.  An  affidavit  of  debt  on  a  cove- 
nant to  pay  money,  stating  that  the 
defendant  is  indebted  to  the  plaintiff 
in  the  sum  upon  a  covenant  for  the 
payment  of  it  at  a  day  now  past,  is 
good.     Lambert  v.  Wray^  576 

II.  To  set  aside  Proceedings. 

On  a  motion  to  set  aside  a  decla- 
ration and  all  subsequent  proceedings, 
on  the  ground  that  the  defendant  has 
not  been  served  with  process,  it  is  not 
sufficient  for  the  defendant  to  swear 
that  he  has  not  been  personally  served 
with  any  copy  of  the  process,  and  that 
the  writ  was  served  by  mistake  on  his 
brother,  who  resided  in  the  same 
house,  but  he  must  state  further  that 
the  copy  of  the  writ  served  did  not 
come  to  his  possession  or  knowledge. 
PAi/Ztps  V.  Ensell,  374 

III.  Defects  in. 

1.  An  affidavit  in  support  of  an 
application  by  a  sheriff  to  set  aside  a 
regular  attachment  against  him  for  not 
bringing  in  the  body,  must  state  that 
the  application  is  made  on  his  behalf, 
and  at  his  expense.  Rex  v.  The 
Sheriff  of  Surrey,  581 

2.  On  an  application  by  the  bail 
to  stay  proceedings  on  the  bail-bond 
on  payment  of  costs,  the  affidavit 
stated  that  the  application  was  made 
by  them  "  at  their  own  expense,  and 
for  their  own  indemnity :" — Held,  that 
the  affidavit  was  irregular  for  not 


complying  with  the  rule  59  Qeo.  3. 
Call  v.  ThelneU,  780 

8.  An  affidavit  on  the  part  of  the 
defendant,  which  is  intitled  C.  D,  (the 
defendant)  at  the  suit  of  A,  B.  (the 
plaintiflf),  cannot  be  read.  Richard 
V.  Isaac,  136 

AFFRAY. 
Trespass  for  assault  and  false  im- 
prisonment, and  taking  the  plaintiff  to 
a  police-station.  Plea,  that  the  de- 
fendant was  possessed  of  a  dwelling- 
house,  and  that  the  plaintiff  entered 
the  dwelling-house,  and  then  and  there 
insulted,  abused,  and  ill-treated  the 
defendant  and  his  servants  in  the 
dwelling-house,  and  greatly  disturbed 
them  in  the  peaceable  possession 
thereof,  in  breach  of  the  peace; 
whereupon  the  defendant  requested 
the  plaintiff  to  cease  his  disturbance, 
and  to  depart  from  and  out  of  the 
house ;  which  the  plaintiff  refused  to 
do,  and  continued  in  the  house,  mak- 
ing the  said  disturbance  and  affray 
therein ;  that  thereupon  the  defen- 
dant, in  order  to  preserve  the  peace 
and  restore  good  order  in  the  house, 
gave  charge  of  the  plaintiff  to  a  certain 
policeman,  and  requested  the  police- 
man to  take  the  plaintiff  into  his  cus- 
tody, to  be  dealt  with  according  to 
law ;  and  that  the  policeman,  at  such 
request  of  the  defendant,  gently  laid 
his  hands  on  the  plaintiff,  for  the 
cause  aforesaid,  and  took  him  into 
custody.  It  appeared  in  evidence 
that  the  plaintiff  entered  the  defen- 
dant's shop  to  purchase  an  article  in 
the  shop,  when  a  dispute  arose  be- 
tween the  plaintiff  and  the  defendant's 
shopman ;  that  the  plaintiff  refusing 
on  request  to  go  out  of  the  shop,  the 
shopman  endeavoured  to  turn  him  out, 
and  an  affray  ensued  between  them ; 
that  the  defendant  came  into  the  shop 
during  the  affray,  which  continued  for 
a  short  time  after  he  came  in ;  that 
the  defendant  then  requested  the  plain- 


tin  to  lewe  the  shop  quietly;  but  be 
refusing  to  do  so,  the  defendant  gave 
him  in  charge  to  a  policemaOt  who 
took  him  to  a  station-house. 

Heldt  first,  that  the  defendant  was 
justified,  under  the  circumstances,  in 
giving  the  plaintiff  in  charge  to  a  po- 
liceman, for  the  purpose  of  preventing 
a  renewal  of  the  affray. 

Hcld^  secondly,  that  the  plea  was 
not  substantially  proved,  inasmuch  as 
the  alleged  assault  on  the  defendant 
himself  was  not  proved.  Timothy 
v.  Simpson,  757 

AGREEMENT. 
See  Account  stated. 
Frauds,  Statute  op. 
Pleading,  Pleas  in  bar,  2. 

1.  On  the  ZBih  May,  A.  entered 
into  an  agreement  with  B.  for  twelve 
months,  for  the  performance  of  vari- 
ous literary  labours,  to  be  thereafter 
indicated  by  B.;  A,  to  receive  from 
B.  for  the  said  literary  labours  the 
sum  of  six  guineas  per  week,  and  not 
to  engage,  during  the  twelve  months, 
in  any  publication  similar  to  the  one 
of  which  B,  was  the  proprietor.  On 
the  14th  October  in  the  same  year,  a 
new  agreement  was  entered  into  by 
the  parties,  in  which  A.  agreed  to 
edite  the  Court  Journal^  and  to  devote 
all  his  time  and  attention  to  the  same, 
except  the  hours  he  had  already  en- 
gaged to  devote  to  the  superintending 
of  the  C  P.  (a  publication  with  which 
B,  was  not  connected),  at  a  salary  of 
10/.  per  week : — Held,  that  the  second 
agreement  superseded  the  first ;  and 
that  A,  could  not  recover  the  six  gui- 
neas per  week  for  the  remainder  of 
the  twelve  months  after  the  second 
agreement  came  into  operation.  Pal^ 
more  v.  Colburn,  65 

2.  The  plaintiff  being  possessed 
of  a  term  of  years  of  which  two  years 
remained  unexpired,  demised  to  the 
defendant  for  the  remainder  of  his 


term  mtnus  three  days.  I5y  tne  agree- 
ment of  demise,  the  defendant  was 
to  pay  100  guineas  for  the  fix- 
tures, and  a  further  sum  if  he  agreed 
with  the  superior  lamdlard/or  a  /oii^er 
term.  The  defendant  remained  in 
possession  for  about  three  quarters 
of  a  year  after  the  expiration  of  the 
original  term,  and  paid  the  superior 
landlord  for  so  doing  at  a  higher  rate 
than  the  rent  under  the  lease.  There 
was  an  interview  between  the  defen- 
dant and  the  original  landlord,  at 
which  the  subject  of  a  renewal  was 
discussed,  but  the  landlord  proved 
that  they  came  to  no  agreement  per- 
sonally, and  that  he  referred  the  de- 
fendant to  his  solicitor: — HeU  that 
the  defendant  appeared  to  have  re- 
mained in  possession  only  as  tenant 
by  sufferance,  and  that  the  plaintiff 
was  not  entitled  to  the  further  sum. 
Simkin  v.  Ashurst,  261 

3.  Where  an  agreement  refers  to 
another  document,  so  that  the  two 
papers,  in  fact,  form  only  one  agree- 
ment, it  is  sufficient  if  one  of  the  pa- 
pers only  bear  an  agreement  stamp. 

Assumpsit  on  the  following  agree- 
ment:— "I  undertake  on  behalf  of 
Mr.  Peate,  (in  consideration  of  Mr. 
Dicken  having  this  day  given  roe  an 
undertaking  to  procure  Mr.  Ward>s 
cheque  or  note  in  favour  o(}Ar,  Peate 
for  150/.,  on  account  of  a  debt  due 
from  Mr.  Chambers  to  Mr.  Peate\ 
that  Mr.  Chambers  shall  have  credit 
for  that  sum  in  his  accounts  with  Mr. 
Peate,  and  that  Mr.  Ward  shall  stand 
in  the  place  of  Mr.  Peate  to  that 
amount ;  and  1  further  undertake  that 
Mr.  Peate  shall  not  personally  dispute 
Mr.  Ward's  right  to  deduct  that  sum 
from  the  accounts  owing  by  the  col- 
liers of  the  Black  Rock  colliery  to  Mr. 
Chambers:" — Held,  that  this  agree- 
ment shewed  a  sufficient  consideratioo 
moving  from  the  plaintiff. 

A n  attorney,  entering  into  an  agree- 
ment on  a  Sunday  for  the  settlfincBt 
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of  his  client's  affairs,  and  thereby 
rendering  himself  personally  liable,  is 
not  a  person  exercising  bis  ordinary 
calling  within  the  statute  29  Car.  %, 
Pnate  V.  Dicken,  4,2^ 

ANNUITY  ACT. 

See  Stamp. 

ANNUITY  BOND. 
See  Covenant. 

ARBITRATOR. 
See  Award. 

ASSAULT  AND  BATTERY. 
See  Affray. 

To  a  declaration  containing  one 
count  only  in  trespass  for  assault  and 
false  imprisonment,  the  plea  justi6ed 
the  apprehending  the  plaintiff"  on  a 
charge  of  felony,  and  proceeded  to 
aver  that  the  plaintiff*  resisted,  where- 
upon he  beat  him,  &c.  At  the  trial, 
the  justification  as  to  the  apprehen- 
sion for  felony  was  proved;  but  the 
defendant  did  not  prove  the  resistance 
of  the  plaintiff*.  The  jury  having 
found  for  the  defendant  :^^e/(/,  that 
the  verdict  was  right:  the  defendant 
having  proved  as  much  of  his  plea  as 
was  necessary  to  cover  the  declara- 
tion, and  it  not  being  necessary  for 
him  to  prove  what  was  unnecessarily 
alleged.     Atkimon  v.  fVarne,      827 

ASSIGNMENT. 
See  Evidence,  5,  8. 
An  assignment  for  the  benefit  of 
creditors  by  a  farmer  and  trader  of 
all  her  "effects,  stock,  books,  and 
book  debts,"  conveys  the  cattle  on  the 
farro^     Lewis  v.  Rogers,  48 

ATTACHMENT. 

See  Witness,  7. 
1.  A  personal  demand  is  absolute- 


ly necessary  before  moving  for  an  at- 
tachment for  nonpayment  of  costs. 
Stunnell  v.  Tower^  88 

2.  Where  a  rule  nisi  issues  to  shew 
cause  why  an  attachment  should  not 
issue  for  not  obeying  a  Judge's  order 
which  has  been  made  a  rule  of  Courti 
and  the  rule  nisi  is  not  personally 
served,  but  the  party  appears  upon  it 
and  objects  to  the  want  of  personal 
service^  such  appearance  waives  the 
necessity  of  a  personal  service.  Levi 
V.  Buncombe^  737 

3.  U  pon  a  reference  of  a  cause  and 
all  matters  in  difference,  the  arbitra- 
tors awarded  that  the  sum  of  26/.  was 
due  from  the  plaintiff  to  the  defen- 
dant, but  did  not  order  the  money  to 
be  paid :  the  Court  refused  to  grant 
an  attachment  for  nonpayment  there- 
of.    Hopkins  V.  Davies,  846 

ATTORNEY. 
See  Action  on  the  Case. 
Trespass,  5. 

1.  Where  an  action  is  brought  by 
anattorney  without  the  plaintiff^'s  con- 
sent, and  the  defendant  at  the  trial 
agrees  to  withdraw  a  juror,  the  Court 
will  not  order  the  attorney  acting  for 
the  plaintiff*  to  pay  the  costs  of  the  de- 
fendant.    Hammond  y,  Thorpe,     64 

2.  Where,  on  a  motion  for  judg- 
ment as  in  case  of  a  nonsuit,  it  ap- 
peared that  the  action  was  commenced 
and  carried  on  in  the  plaintiff''s  name, 
without  his  authority  or  knowledge; 
and  that  the  attorney  could  not  be 
found  after  diligent  inquiry: — Held, 
that  this  was  no  answer  to  the  motion, 
and  that  the  plaintiff^s  only  remedy 
was  against  the  attorney;  but  the 
Court,  under  the  circumstances,  en- 
larged the  rule  to  give  the  plaintiff* 
time  to  find  the  attorney,  and  granted 
a  rule  to  shew  cause  why  the  attorney 
should  not  pay  the  defendant's  costs. 
Mudry  V.  Newman,  40i 
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AWARD. 


BAIL. 


AUCTIONEER. 
LiabiUty  of. 
The  plaiDtiff,  the  elder  brother  and 
creditor  of  an  intestate,  being  in  pos- 
session of  the  goods  of  the  intesUte 
under  a  bill  of  sale,  said  that  he  should 
not  insist  on  his  bill  of  sale,  but  that 
he  should  divide  the  goods  with  the 
other  creditors,  and  he  employed  the 
defendant,  an  auctioneer,  to  sell  the 
goods.  After  the  sale  by  the  defen- 
dant, the  widow  of  the  deceased  gave 
the  defendant  notice,  through  her  at- 
torney, not  to  pay  the  plaintiff,  but  to 
retain  the  money  until  all  the  creditors 
should  come  in,  that  it  might  be  di- 
vided rateably  amongst  them.  No 
letters  of  administration  were  taken 
out: — Heldf  that  the  defendant  was 
primd  facie  bound  to  account  to  the 
plaintiff  from  whom  he  had  received 
the  goods,  and  even  if  he  would  have 
been  at  liberty  to  setup  the  jus  (erttt, 
and  shew  as  a  defence  against  the 
plaintiff  that  he  was  bound  to  account 
to  a  third  person,  still  that  he  was 
liable,  no  title  being  shewn  by  him  in 
any  third  person.    Crosskey  v.  MilU, 

298 

AWARD. 
See  PARTNsa,  2. 

1.  Where  a  cause  is  referred,  the 
costs  of  the  suit  and  of  the  reference 
and  award  to  abide  the  event,  the  ar- 
bitrator need  not  notice  the  costs  in 
his  award. 

There  is  no  distinction  with  regard 
to  legal  and  other  arbitrators ;  and  the 
Court  will  not  examine  an  award  be- 
cause it  has  been  made  by  one  who  is 
not  in  the  profession  of  the  law.  Jupp 
v.  Graysanj  and  Gray sonv,  Jupp,  628 

2.  The  Court  will  not  set  aside  an 
award  on  the  ground  that  the  arbitra- 
tor has  come  to  a  wrong  conclusion 
jon  the  facts,  if  there  be  any  evidence 
to  support  his  finding,  though  they 


may  not  think  the  arbitrator  right  io 
the  conclusion  he  has  drawn  from  sndi 
evidence.     Barrett  v,  WiUan^     586 

8.  All  matters  in  difierence  in  a 
cause  were  referred  by  a  Judge's  or- 
der to  an  arbitrator,  so  as  he  made  his 
award  on  or  before  a  particular  day, 
or  on  or  before  such  further  or  ulte- 
rior day,  as  he  should  from  time  to 
time  appoint  by  writing  under  his 
hand,  to  be  indorsed  on  the  order, 
and  as  this  Court  or  a  Baron  might 
order.  The  arbitrator  made  an  en- 
largement of  the  time,  but  this  wss 
not  confirmed  by  any  order.  After- 
wards two  orders  for  enlarging  the 
time  were  made  by  a  Baron,  with  the 
cotuent  of  the  parties : — HeU  that 
an  award  made  before  the  time  ap- 
pointed by  the  last- mentioned  order 
was  valid,  and  that  the  orders  by  con- 
sent amounted  to  a  fresh  agreement. 

The  arbitrator  found  that  a  sum  of 
money  was  due  from  the  defendant  to 
the  plaintiff,  which  he  directed  to  be 
paid  on  or  before  a  particular  day,  and 
that  upon  payment  of  that  sum,  all 
proceedings  should  cease : — Held,  that 
the  award  was  final  and  not  condi- 
tional; but  that  the  arbitrator  had  ex- 
ceeded his  authority  in  giving  a  pv- 
ticular  day  of  payment.  Bemsell  v. 
Hinxman,  935 

BAIL. 
See  Habeas  Corpus. 

1.  The  original  afifidavit  of  justifi- 
cation of  bail  filed  at  chambers  was 
incorrect,  and  the  plaintiff  opposed 
their  justification  on  that  grouod. 
The  bail  justified  on  a  fresh  affidavit, 
which  was  correct : — Held,  that  tbe 
defendant  was  neither  to  pay  nor  re- 
ceive costs.  Popjoy' s  Bail  ats.  Sem- 
ders.  «4 

2.  Rule  8  of  Trin.  Term.  1  J^iU.  4, 
applies  to  country  as  well  tf  town 
bail.  Grant's  BaU,  *•* 
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BANKRUPT. 

BAIL-BOND. 
Standing  as  a  Security. 
The  plaintiff  is  not  entitled  to  in- 
sist upon  the  bail-bond  standing  as  a 
security,  where  the  defendant  not  be- 
ing in  custody,  the  plaintiff  has  not 
declared  de  bene  esse.  Call  v.  T/tel- 
weU,  780 

BANKRUPT. 

See  Evidence,  3,  4,  5,  8. 
Proviso  for  re-entry. 

I.  Act  of  Bankruptcy, 

1 .  A.^n,  soap  and  alkali  manufac- 
turer, being  indebted  to  a  banking 
company,  assigned  to  them,  to  secure 
past  and  future  advances,  his  lease- 
hold property,  with  all  the  stock  in 
trade,  utensils,  and  effects  thereon, 
and  alao  a  policy  of  insurance,  as  a  se- 
curity for  monies  advanced  or  to  be 
advanced.  The  deed  contained  a 
power  of  Bale,  and  a  proviso  that  the 
trader  should  remain  in  possession 
until  default.  Tlie  assignment  did 
not  include  another  part  of  J.^s  pro- 
perty equal  in  amount  to  the  debt  co- 
vert by  the  security.  In  an  action 
by  AJs  assignees,  to  recover  part  of 
tfa)9  property  assigned,  the  jury  found 
that  the  deed  was  not  executed  in 
contemplation  of  bankruptcy : — Held^ 
that  it  was  a  valid  deed,  and  did  not 
amount  to  an  act  of  bankruptcy. 
Cart  V.  Burdiss,  448 

2.  Where  a  trader  asfligned  by  deed 
all  his  property  in  trust  for  the  benefit 
oi  his  creditors;— /feM,  that  it  was 
an  act  of  bankruptcy  under  6  Geo.  4, 
c.  16,  s.  3,  although,  in  so  doing,  he 
did  not  intend  to  defeat  or  delay  his 
creditors,  as,  that  being  the  necessary 
consequence  of  the  assignment,  he 
must  in  law  be  taken  to  have  in- 
tended it.     Stewart  v.  Moody ^     777 

8.  Qtuere,  Whether  the  payment 
of  a  country  bank  note  to  a  creditor, 
with  the  intention  of  giving  him  a 
fraudulent  preference,  is   an  act  of 
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bankruptcy  within  the  6  Geo,  4,  c.  1 6, 
8.  8.     Carr  v.  Burdiss,  782 

II.  Certificate, 

A  bankrupt  is  discharged  by  his 
certificate  from  interlocutory  costs 
ordered  by  the  Court  at  Nisi  Prius  to 
be  paid  by  him  on  a  trial,  in  a  cause 
in  which  he  was  defendant,  being  post- 
poned at  his  instance,  on  account  of 
the  absence  of  a  material  witness,  if 
such  costs  have  been  taxed  before 
the  bankruptcy. 

The  certificate  must  be  inrolled 
before  the  Court  can  act  upon  it,  so  as 
to  discharge  the  bankrupt.   Jacobs  v. 

PhiUips,  m 

III.  Payment  within  6  Geo,  4. 
A,  and  B.,  creditors  of  a  trader, 
who  had  committed  a  secret  act  of 
bankruptcy,  pressed  him  for  payment, 
when  he  oii^red  goods,  if  a  customs 
could  be  found.     The  creditors  pro- 
cured the  defendant,  to  whom  they 
were  indebted,  to  purchase  the  goods, 
who  with  the  assent  of  the   trader 
credited  A.  and  B.  in  account.  In  a«- 
sutnpsit  by  the  assignees  of  the  trader 
for  the  price  of  these  goods,  it  was 
held,  that«  if  the  appropriation  of  the 
money  to  A.  and  B,  was  merely  in 
consequence  of  the  direction  o£  the 
trader,  it   waa    revocable,    and   the 
plaintiffs  might  recover;  but  if  it  was 
part  of  the  contract  that  the  payment 
should  not  be  revocable,  it  was  then 
a  question  whether  this  was  a  pay- 
ment within  the  6  Geo,  4,  c.  16,  s.  S'i, 
which,  sembUt  i^  waa  not.    Bradbury 
V.  Anderton^  486 

BENCH  WARRANT. 
Where  a  bench  warnint  issued  by 
a  judge  of  the  Court  o£  King's  Bench 
was  executed  by  a  consuble  to  whom 
it  was  not  directed,  out  of  his  own 
district: — Held,  in  an  action  of  tres- 
pass against  the  constable,  that  the 
plaintiff  was  not  bound  to  demand  a 
8  s  s  c.  M.  a. 
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perusal  and   copy  of   the  warraDt. 
Gladmell  v.  Blake,  636 

BILL  BROKER. 
See  Bills  and  Notes,  9. 

BILLS  AND  NOTES, 

See  Evidence,  7. 

PlbadinOi  Pleas  in  Bar,  5, 11,13. 

1.  A  promissory  note  was  made  in 
the  following  form; — "I  promise  to 
pay  to  M.  A.  D.  or  bearer,  on  de- 
mand, the  sum  of  16/.  at  sight:*' — 
Held,  that  no  action  was  maintain- 
able without  a  presentment  for  sight. 
Dixon  V.  Nuttall,  807 

2.  A.,  the  payee  of  a  bill  of  ex- 
change, delivered  it  to  H.  to  get  it 
discounted.  H,  carried  it  to B.,  who 
refused  to  discount  it  unless  H.  would 
indorse  it,  which  he  did.  B,  then 
discounted  the  bill,  but  paid  over  only 
a  portion  of  the  proceeds,  and  pro- 
cured it  to  be  discounted.  A,  being 
compelled  to  take  up  the  bill  at  ma- 
turity, sued  B,  for  the  baUnce  left 
unpaid  : — Held,  that  A.  was  entitled 
to  recover,  and  that  the  question  for 
the  jury  was,  whether  A.  was  in  fact 
the  owner  of  the  bill,  and  not  whether 
H,  had  so  represented  him  to  be,  in 
discounting  the  bill  with  B,  Bas* 
table  V.  Poole,  410 

3.  The  payee  of  a  bill  of  exchange 
indorsed  it  specially  to  the  plaintifis, 
and  immediately  after  the  special  in- 
dorsement, the  defendant  indorsed  the 
bill  and  then  the  plaintiffs  indorsed  it : 
^—Held,  that  the  defendant's  indorse- 
ment was  equivalent  to  a  new  draw- 
ing by  the  defendant,  and  that  he  was 
liable  to  be  sued  upon  the  bill  by  the 
plaintiffs: — Held,  also,  that  a  fresh 
stamp  was  not  necessary.  Penny  v. 
Innes^  439 

4.  Theholderofabillfor  18/., which 
had  been  dishonoured,  agreed  to  take 
8/.  in  cash  and  another  bill  for  10/. 


BILLS  i 

from  the  draf 
cordingly  drevi 
same  acceptor 
in  the  hands  o 
ceptor,  without 
drawer,  alterec 
the  bUl:— /fe< 
being  a  nullity 
charged,  and 
liable  upon  \u 

5.  Where  a 
fourteen  days 
dence  cannot  I 
was  not  to  be 
was  obtained 
between  other 

6.  Where  a 
of  England  wi 
ing  his  accep 
Bank,  and  on 
being  presente 
o'clock  in  th 
noured  for  w^ 
presented  aga 
in  the  evenin 
swer  was  give 
for  that  purpo 
Bank,  althou( 
o'clock  recei' 
bound  to  pay 
the  usual  houi 

Semble,  tba 
Bank  to  hav 
that  they  had ; 
the  bill  would 
day.     Whitak 

7.  Where, 
A,  promised 
20/.  with  lav 
ment,  for  vale 
this  was  not  i 
on  demand, 
otherwise  tha 
months  after 
hers, 

8.  A  sum 
A.,  was  put  I 
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mortgage,  and  the  deeds  were  depo- 
sited with  A.  Interest  being  in  ar- 
rear,  and  A>  pressing  for  payment,  B, 
gave  a  promissory  note,  payable  three 
months  after  date,  to  A.,  for  the 
amount  of  principal  and  interest ;  and 
it  was  agreed  at  the  time  of  giving  the 
note,  that  A.  should  deliver  up  the 
deeds  to  B.,  and  should  hold  the  note 
till  the  sale  6f  the  mortgaged  pre- 
mises should  be  completed.  When 
the  note  became  due.  A,  sued  B,  upon 
it,  though  the  deeds  had  not  been  de- 
livered up,  or  the  sale  of  the  mort- 
gaged premises  been  completed.  The 
Judge  left  it  to  the  jury  to  say  whether 
the  note  was  given  on  a  condition  pre- 
cedent, that  the  deeds  should  be  de- 
livered up: — Held,  that  it  ought  lo 
have  been  left  to  them  to  say  what 
the  consideration  of  the  note  was, 
and  whether  it  had  wholly  failed  or 
not.  Richards  v.  Thomas,  772 

9.  fF,  and  P.,  brokers  in  London, 
had  in  their  possession  bills  of  dififer- 
ent  customers  to  the  amountof  nearly 
8000^,  which  had  been  left  with  them 
to  raise  money  upon.  They  mixed 
these  bills  with  others  of  their  own  to 
about  the  same  amount,  and  deposited 
the  whole  with  Fs.,  who  were  mer- 
chants and  capitalists,  for  an  advance 
of  3000/.  then  made,  and  for  a  pre- 
ceding advance  made  a  few  days  be- 
fore on  a  promise  to  bring  bills.  Evi- 
dence was  given  that  it  was  usual  and 
customary  for  bill-brokers  in  London 
to  raise  money  by  a  deposit  of  their 
customers'  bills  in  a  mass,  and  that 
the  bill-broker  alone  was  looked  to  by 
the  customer  who  gave  the  bill-broker 
dominion  over  the  bill. 

In  an  action  brought  by  Fs,  on  one 
of  the  bills  against  one  of  the  cus- 
tomers who  was  a  party  to  the  bill,  the 
Judge  left  it  to  the  jury  to  say  whe- 
ther Fs.,  tlie  plaintiife,  took  the  bills 
from  fV.  and  P.,  the  bill-brokers, 
with  due  care  and  caution  and  in  the 
ordinary  course  of  business;  and  the 


jury,  being  of  opinion  that  they  had 
so  taken  the  bills,  found  a  verdict  for 
the  plaintiff :—-ff^W,  that  the  defen- 
dant, the  customer,  could  not  com- 
plain of  such  summing  up,  and  that 
the  Court  would  not  disturb  the  ver- 
dict. .  .  ^  , 

In  another  action  arismgout  of  the 
same  transaction,  and  which  was  an 
action  of  trover  brought  by  one  of  the 
customers  (who  was  himself  also  a 
bill-broker)  against  Fs.  to  recover  the 
value  of  some  of  the  bills,  the  Judge 
directed  the  jury  that  the  principle 
laid  down  in  Haynes  v.  Foster,  *'  that 
a  bill-broker  who  receives  a  bill  from 
a  customer  to  procure  it  to  be  dis- 
counted, had  no  right  to  mix  it  with 
bills  of  other  customers,  and  to  pledge 
the  whole  mass  as  a  security  for  an 
advance  of  money  to  himself,  and 
still    less  a  right    to    deposit   such 
bill  as  a  security  or  part  security  for 
money  previously  due  from  him,"  was 
to  be  taken  by  them  as  the   general 
law;  but  that,  notwithstanding  such 
general  rule  of  law,  the  parties  might 
contract  as  they  thought  proper ;  and 
he  left  it  to  the  jury  to  say  whether 
the  usage  set  up  by  the  defendants  as 
to  the  course  of  dealing  in  such  cases 
was  established  to  their  satisfaction, 
and  if  so,  whether  they  thought  that 
the  plaintiff,    who  was  a  bill-broker 
himself,  had  contracted  with  reference 
to  that  usage ;    and  the  jury  having 
found  for  the  defendants,  the  Court 
refused  to  disturb  the  verdict. 

A  bill-broker  is  not  a  person  known 
to  the  law  with  certain  prescribed  du- 
ties, but  his  employment  is  one  which 
depends  entirely  upon  the  course  of 
dealing  ;  his  duties  may  vary  in  dif- 
ferent parU  of  the  country,  and  their 
extent  is  a  question  of  fact  to  be  de- 
termined by  the  usage  and  course  of 
dealing  in  the  particular  place. 

Sembie,that  the  old  esUblished rule 
of  law,  "  that  the  holder  of  bills  of 
exchange  indorsed  in  blank,  or  other 
8  s  s  2 
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negotiable  securities  transferable  by 
delivery,  can  give  a  title  which  he 
does  not  himself  possess  to  a  per- 
son taking  them  hand  fide  for  value," 
is  not  to  be  qualified  by  treating  it  as 
essential  that  the  person  so  taking 
them  should  take  them  with  due  care 
and  caution ;  but  that  the  person 
taking  them  bonk  fide  for  value,  has  a 
good  title,  though  he  take  them  with- 
out care  or  caution  except  so  far  as 
the  want  of  that  care  and  caution  may 
affect  the  bona  fides  and  honesty  of  the 
transaction.    Foster  v.  Pearson^   849 

COGNOVIT. 

Where  a  defendant  in  custody  was 
about  to  execute  a  cognoviU  and  the 
defendant's  attorney  being  absent  from 
home,  the  plaintiff's  attorney  sug- 
gested another  attorney  to  act  for  him, 
to  whom  the  defendant  made  no  ob- 
jection, but  went  to  his  office,  and  on 
being  asked  by  that  attorney  if  he 
wished  him  to  attest  the  execution  as 
his  attorney,  answered  in  the  affirma- 
tive : — Held,  that  this  was  an  express 
naming  of  the  attorney,  within  the 
meaning  of  the  72nd  rule  of  Hilary 
Term,  %  Will.  4.  Bligh  v.  Brewer, 

651 
COMMITMENT. 
See  Conviction. 

COMMON  PLEAS  AT  LAN- 
CASTER. 

1.  A  motion  for  a  new  trial  in  an 
action  brought  in  the  Common  Pleas 
at  Lancaster  must  be  made  in  the 
court  in  which  the  Judge  sits  who  pre* 
sided  at  the  trial.  Foster  v.  «/b%,  703 

2.  The  26th  section  of  the  4  &  5 
Will.  4,  c.  Q2f  does  not  authorize  this 
Court  to  entertain  a  motion,  in  a 
cause  in  the  Common  Pleas  at  Lan- 
caster, to  set  aside  an  award  made 
under  an  order  of  Nisi  Prius^  though 
a  verdict  was  taken  subject  to  the 
award.  Byrne  v.  Fttzhugh,  597 
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COVENANT. 
In  consideration  of  the  sum  of  dOOf. 
\  D.  and  R.  D.  by  deed,  severally 
i  respectively,  and  for  their  several 
'  respective  heirs,  executors  and 
linistrators,  granted,  covenanted, 
agreed,  to  and  with  L.  and  B., 
heirs,  executors,  administrators, 
signs,  to  pay  to  L,  and  B.,  their 
ors,  &c.,  one  annuity  or  clear 
sum  of  30^.,  in  the  shares  and 
*ons  following,  viz.  the  sum  of 
ng  one  moiety  of  the  annuity, 
his  executors,  &c.,  and  the 
15/.,  the  remaining  moiety, 
is  executors,  &c.,  to  be  re- 
paid quarterly.  The  powers 
ecuring  the  payment  of  the 
tained  in  the  deed  were 
[r.  and  B.  jointly,  and  the 
nained  a  joint  power  of 
em  to  enter  up  a  joint 
id  a  joint  power  was 
n  to  dispose  of  the  re- 
ie  of  land,  with  a  joint 
f  to  sell  certain  stock ; 
was  redeemable,  on 
le  in  writing  being 
ment  to  L.  and  B, 
'I.  10 s.  and  all  ar- 
^y.     In  an  action 
Inst   T.  D.  to  re- 
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'nkwater^   599 
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deduct,  in  their  estimate  of  the  da- 
mages, the  expenses  of  the  sale. 
Clarke  v.  Nicholson,  724 


DEMUKRER. 

A  declaration  stated  a  promise  to 
the  plaintiff  and  A.  B.  now  deceased 
in  his  lifetime,  and  in  a  second  count 
stated,  that  the  defendant  was  indebted 
to  the  plaintiff  and  the  said  A,  B,  in 
his  lifetime,  but  did  not  aver  that  he 
was  deceased.  The  defendant  having 
demurred  to  the  second  count: — 
Held,  that  the  demurrer  was  frivolous 
within  the  2nd  Rule,  H.  T.  4  W.  4. 
Undershellv.FulUr,  900 

DEVISE. 

Construction  of, 
A,  devised  certain  copyhold  lands 
to  his  widow,  M,  E»,  for  life,  remain- 
der to  his  nephew,  /.  E,,  and  his  wife 
S.E.f  for  their  lives,  remainder  to 
S.  E,,  (the  daughter  of  /.  E.  and 
S.  E,\  for  life,  and  after  the  death  of 
M,  E.,  J.  E.,  and  S.  E.,  and  ofS,  E., 
the  daughter,  "  to  revert  to  my  next 
male  heirs  for  ever:" — Held,  that 
these  words  meant  "  heirs  male  of  the 
body,"  and  that  as  the  testator  died 
without  issue,  the  reversion,  on  the 
determination  of  the  life  estates,  de- 
scended to  the  customary  heir.  Doe 
d.  Eustace  v.  Easley,  823 

DISCLAIMER. 
The  father  of  the  defendant,  and, 
after  his  death,  the  defendant,  had  held 
lands  by  the  permission  of  and  under 
the  father  of  the  lessor  of  the  plaintiff, 
and  after  the  death  of  the  father  of 
the  lessor  of  the  plaintiff,  the  defen- 
dant continued  to  hold  the  lands.  To 
shew  that  the  tenancy  was  determined, 
the  lessor  of  the  plaintiff  offered  in 
evidence  the  following  letters.     The 


acknowledging  the  receipt  of  a  letter 
from  the  plaintiff  on  the  subject  of 
the  premises  in  question,  he  says,  "As 
the  circumstances  in  it  are  not  within 
my  knowledge,  1  have  placed  it  in  the 
hands  of  Messrs.  F.,  and  have  re- 
quested them  to  communicate  with 
you."  The  second  letter,  which  was 
from  Messrs.  F.  to  the  pUintiff,  was 
as  follows:  "  Earl  C.  (the  defendant) 
has  given  us  a  letter  from  you  on  the 
subject  of  some  ground  you  state  to 
have  been  let  by  the  late  Mr.  Z.  (die 
father  of  the  lessor  of  the  plaintiff)  in 
1811,  and  which  has  ever  since  been 
in  the  possession  of  his  lofdship's 
family.  We  will  thank  you  to  let  us 
have  the  proofs  that  it  was  not  the 
late  Earl's  own."  Another  letter  from 
Messrs.  F.  requested  further  inform- 
ation "  as  to  the  late  Mr.  L.  having  a 
right  to  let  the  piece  of  ground  in 
question  to  Earl  C,  as  it  appears  to 
us  that  the  mere  fact  mentioned  in 
your  letter  at  the  utmost  only  shews 
that  Mr.  L,  might  claim  it,  and  not 
at  all  aver  that  Lord  C.  admitted  it 
even  on  the  representation  of  his  own 
agent:" — Held,  that  those  letters  did 
not  amount  to  a  disclaimer. 

A  disclaimer,  in  such  case,  most  be 
before  the  date  of  the  day  of  the 
demise. 

An  admission,  made  after  the  day 
of  the  demise,  of  a  disclaimer,  must, 
to  have  the  effect  of  determining  a 
tenancy,  amount  to  an  admission  that 
such  disclaimer  took  pUce  before  the 
day  of  demise. 

Held,  also,  that  the  letter  of  the 
defendant  did  not  confer  on  the  agent 
any  authority  to  bind  the  defendant 
by  making  a  disclaimer.  Dot  d. 
Lewis  V.  Cawdor^  S98 

DISCONTINUANCE. 
A  party  having  been  arrested,  his 


EJECTMENT. 


EVIDENCE, 


951 


attorney  discovered  an  irregularity  in 
the  proceedings,  and  gave  the  plain- 
tiff notice  of  it,  whereupon  he  discon- 
tinued the  action,  and  the  defendant's 
costs  were  accordingly  taxed  and  paid. 
The  plaintiff  afterwards  sued  out  a 
second  writ,  upon  which  the  defen- 
dant was  arrested.  On  the  execution 
of  the  first  writ,  the  defendant's  attor- 
ney gave  the  sheriff  an  undertaking 
to  procure  a  bail-hond,  and  the  sheriff 
having  had  no  notice  from  the  bank- 
rupt of  the  discontinuance,  said  he 
roust  detain  the  defendant  on  both 
writs.  On  a  motion  to  discharge  the 
defendant  out  of  custody : — Held^  that 
it  was  unnecessary  to  give  the  sheriff 
notice  of  the  discontinuance ;  and  it 
not  appearing  that  the  defendant  had 
sustained  any  damage,  the  Court  re- 
fused the  application.   Price  v.  Day^ 
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DISTRESS. 
See  Landlord  and  Tenant,  3. 

EASEMENT. 
See  Trespass,  3. 

A  verbal  licence  is  not  sufficient  to 
confer  an  easement  of  having  a  drain 
in  the  land  of  another  to  convey 
water ;  and  such  licence  may  be  re- 
voked, though  it  has  been  acted  upon. 

In  1815,  y^.  cut  a  drain  in  the  land 
of  ^.,  to  a  spring,  the  water  from 
which  he  appropriated  as  it  ran  through 
his  own  land.  In  1833,  B,  stopped 
the  drain : — Held^  that  B,  was  entitled 
so  to  do,  no  right  having  been  ac- 
quired by  user  or  length  of  possession. 
Cocker  V .  Corvper,  4 1 S 

EJECTMENT. 

See  Disclaimer. 

An  action  of  ejectment  is  not  an 
action  within  the  rules  of  Hilary 
Term,  3  WilL  4,  and  the  declaration 


must  commence  and  conclude  in  the 
usual  form.  Doe  d.  Gillett  v.  JRoe,  19 

EVIDENCE. 
See  Disclaimer. 

Foreign  Judgment. 

Habeas    Corpus     ad    testifi- 
candum. 

Local  Act. 

Pleading,  Pleas  in  bar,  7. 

Witness. 
1  •  In  debt  for  rent  by  the  assignee 
of  the  reversion  against  the  assignee 
of  the  term,  the  plaintiff's  attorney 
was  called  by  his  client  to  prove  the 
execution  of  a  deed.  On  cross-exa- 
mination he  admitted  that  there  had 
been  another  deed  between  the  same 
parties,  relating  to  the  demised  pre* 
mises,  executed  after  the  former,  and 
that  he  had  that  deed  in  Court ;  but 
he  refused  to  produce  it,  relying  on 
his  privilege.  The  defendant  then 
offered  to  produce  parol  evidence  of 
the  contents  of  the  deed,  (without 
stating  what  evidence).  No  notice  to 
produce  had  been  given : — HeU  that 
parol  evidence  was  rightly  rejected. 
Bate  v.  Kinsey^  38 

St.  A  trader,  being  in  embarrassed 
circumstances,  executed  an  assign- 
ment of  all  her  "  effects,  stock,  books, 
and  book  debts,"  for  the  benefit  of 
her  creditors.  In  an  action  after  her 
death  against  the  assignee,  treating 
him  as  executor  de  son  tort^  it  was 
held  that  a  list  of  creditors  made  out 
about  the  time  of  the  execution  of  the 
assignment,  by  the  direction  of  the 
assignor,  was  evidence  as  part  of  the 
transaction,  for  the  purpose  of  dis- 
proving  firaud.  Lewis  v.  Rogers,  48 
3.  Depositions  of  deceased  wit- 
nesses taken  before  commissioners  of 
bankrupt  on  the  opening  of  a  com- 
mission, and  subsequently  inroUed  by 
the  assignees  afterwards  appointed 
pursuant  to  the  6  Geo.  4,  c.  16,  s.  96, 
are  not  admissible  in  evidence  against 


tne  assignees  acnng  unaer  tne  com- 
mission, in  an  action  brought  by  the 
bankrupt  against  such  assignees  for 
the  purpose  of  disputing  the  validity 
of  the  commission. 

By  the  course  of  the  office  of  the 
sheriff  of  M.,  the  officer  making  an 
arrest  was  required  to  make  a  return 
in  writing,  signed  by  him,  of  the  ar- 
rest, and  of  the  place  where  the  arrest 
took  place.  A  writ  having  been  de- 
livered to  W,,  a  sheriff's  officer,  to 
arrest  A.B.,  W.  arrested  him  accord- 
ingly, and  made  the  following  return : 
— "9th  November,  1825,  arrested 
A,  B.  in  South  Molton  Street,  at  the 
suit  of  W,  B."  which  return  was 
signed  by  the  officer  and  sent  by  him 
to  the  sheriff's  office  on  the  execution 
of  the  writ,  and  was  then  filed  with 
the  writ  according  to  the  course  of 
the  office.  The  writ  and  certificate 
were  produced  by  the  under-sheriff  at 
the  trial : — Held,  in  an  action  brought 
by  A.  B,  against  a  third  party,  that 
the  certificate  was  not  admissible  after 
the  death  of  the  officer  to  prove  the 
place  where  the  arrest  was  made. 
Chambers  ▼.  Bematconi,  947 

4.  In  an  action  by  assignees  of  a 
bankrupt,  admissions  of  their  title  as 
assignees  by  the  defendant  in  letters 
addressed  to  the  solicitor  to  the  com- 
mission and  to  one  of  the  assignees, 
are  primd  facie  evidence  of  title,  so 
as  to  dispense  with  strict  proof,  though 
there  is  a  plea  denying  the  title  of  the 
plaintiffs  as  assignees,  and  notice  to 
dispute  has  been  given.  Inglis  v. 
Spence,  432 

5.  In  an  action  by  a  bankrupt 
against  his  assignees  to  try  the  vali- 
dity of  his  commission : — Held,  that 
the  assignment  having  been  lost  be- 
fore it  had  been  entered  of  record 
pursuant  to  the  6  Geo.  4,  c.  1 6,  s.  96, 
secondary  evidence  of  its  contents 
might  be  given.    Giles  v.  Smith,  462 

6.  In  trespass  by  the  lord  of  a 
manor  for  wreck,  a  document,  dated 


m  i^^}ff  was  oirerea m  eviaenoe,  pur- 
porting to  be  the  answer  of  certain 
persons,  tenants  of  the  manor,  to  a 
commission,  issued  by  the  lord  of  the 
manor  for  surveying  the  same,  in 
which  document  it  was  stated  that  the 
lord  was  entitled  to  wreck: — Held, 
that  this  evidence  was  inadmissible, 
the  title  of  the  lord  not  being  a  matter 
of  public  concern,  and  the  jurors 
having  no  peculiar  means  of  know- 
ledge.    Talbot  ▼.  Lewis,  495 

7.  Where  a  note  is  made  payable 
fourteen  days  after  date,  parol  evi- 
dence cannot  be  given  to  shew  iliat  it 
was  not  to  be  paid,  in  case  a  verdict 
was  obtained  in  an  action  brought 
between  other  parties.  Foster  ▼.  /o^, 
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8.  Where  the  defendants  claimed 
title  to  certain  goods  under  an  assign- 
ment, and  in  pursuance  of  notice  pro- 
duced it  at  the  trial  when  called  for 
by  the  plaintiffs:— ^e/ci,  that  the 
plaintiffs  were  entitled  to  read  it  in 
evidence  without  calling  the  attesting 
witness  to  prove  the  execution,  al- 
though they  impugned  the  validity  of 
the  assignment  on  the  ground  of  fraud. 

Trover  by  assignees  of  a  bankrupt, 
for  certain  goods,  &c.,  in  the  posses- 
sion of  the  bankrupt  as  his  property 
at  the  time  of  the  bankruptcy,  and 
converted  by  the  defendants  since  the 
bankruptcy.  Plea — ^that,  before  the 
bankruptcy,  the  bankrupt  assigned 
and  conveyed  the  goods  to  the  defen- 
dants by  deed,  and  that  before  the 
bankruptcy  they  took  possession 
thereof,  and  kept  and  retained  such 
possession.  Replication — that  the  de- 
fendants did  not  take  possession  of 
the  goods  before  the  bankruptcy:  on 
which  issue  was  joined.  After  a  ver- 
dict found  for  the  plaintiffs  on  that 
issue: — Held,  that  the  issue  was  an 
immaterial  one ;  and  that  the  assign- 
ment, being  a  transfer  of  personal 
property,  was  sufficient  of  itself  to 
convey  it  without  possession,  the  want 
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of  which  only  amonnted  to  evidence 
of  fraud.     Carr  v.  Burdist,         782 

9.  A  letter  containiDg  a  libel  was 
proved  to  be  in  the  handwriting  of 
the  defendant,  to  have  been  addressed 
to  a  party  in  Seottand,  to  have  been 
received  at  the  post-office  at  C.  from 
the  post-office  at  //.,  to  have  been 
forwarded  from  C,  to  Ltmdon  to  be 
forwarded  to  Scotlandf  and  it  was 
produced  at  the  trial  with  the  proper 
post-marks,  and  with  the  seal  broken : 
— H^ldf  sufficient  primd  facie  evi- 
dence that  it  reached  the  person  to 
whom  it  was  addressed,  and  of  a 
publication  to  him.  Warren  v.  fFar- 
ren,  250 

10.  An  entry  by  a  deceased  person 
charging  himself,  is  admissible  against 
strangers,  even  though  it  appears  that 
the  facts  stated  in  that  entry  were  not 
known  to  him  of  his  own  knowledge. 

Ancient  answers  of  convent ionary 
tenants  of  a  manor,  stating  the  rights 
of  the  lord  of  the  manor,  are  admis- 
sible in  evidence  even  against  the  free- 
holders of  the  manor;  but  if  they 
state  facts  only,  e,  g.,  that  "  the  com- 
mons of  the  said  manor  do  belong  to 
the  tenants  of  the  said  manor  unstinted, 
who  have  always  enjoyed  the  same 
under  the  yearly  rent  of  SSs,  4J.,  as 
by  the  records  thereof  remaining  with 
the  auditor  of  the  duchy  appeareth ; 
unto  which,  for  the  more  certainty, 
we  refer  ourselves,"  they  are  not  ad- 
missible in  evidence. 

Declarations  of  a  deceased  lord  of 
a  manor,  as  to  the  extent  of  his  rights 
over  the  wastes  of  a  manor,  are  not 
admissible  in  evidence;  aliter,  if 
spoken  of  the  extent  of  the  wastes 
only. 

Reputation  is  admissible  in  evi- 
dence, though  unsupported  by  usage. 

A  lease  of  tin  mines  and  toll  tin 
was  surrendered  in  1810,  and  another 
lease  taken,  on  payment  of  a  fine; 
part  of  which  was  a  compensation  for 
the  surrender  of  a  former  lease.     A 


statement  in  a  lease  of  the  surface, 
made  by  the  same  iMSor,  dnring  the 
existence  of  the  former  lease,  is  ad- 
missible in  evidence  against  the  lessee 
in  that  second  lease  of  the  mines  and 
toll. 

Where  evidence  has  been  impro- 
perly rejected,  the  Court  will  grant  a 
new  trial,  unless  with  the  addition  of 
the  rejected  evidence  a  verdict  given 
for  the  party  offering  it  would  be 
clearly  and  manifestly  against  the 
weight  of  evidence.  Cretue  v.  Bar^ 
rett,  919 

EXECUTION. 

A  writ  of  ca,  sa,  set  aside  for  irre- 
gularity is  a  nullity,  and  the  taking  of 
the  defendant  under  it  is  no  satisfieic- 
tion  of  the  judgment. 

The  setting  out  a  Judge's  order  in 
pleading  is  not,  upon  demurrer,  to  be 
taken  as  an  admission  of  the  facts 
stated  in  the  order.  M*Cormick  v. 
MeUon,  5%5 

EXECUTION  OF  PROCESS. 

LiabilUy  of  Officer, 

By  the  practice  of  a  Borough  Court, 
wriu  of  ca,  sa,  were  directed  to  yi,B,^ 
Serjeant  at  mace  of  the  said  borough, 
and  also  to  C.  Z).  and  E,  F,j  (naming 
one  or  more),  persons  who  were  ap- 
pointed by  the  seijeant  to  execute 
the  process  of  the  Court,  and  who 
give  an  indemnity  to  him.  No  war- 
rant is  ever  made  out  on  those  writs. 
The  seijeant  dismisses  the  officer 
at  his  pleasure,  and  takes  the  fees  for 
the  execution  of  process.  If  it  is 
wished  that  process  should  be  exe- 
cuted by  any  body,  not  being  one  of 
the  persons  so  appointed,  it  is  done 
by  the  consent  of  the  seijeant  on  ap- 
plication to  him,  and  in  such  case  a, 
special  indemnity  against  the  acu  of 
such  person  is  given  to  the  Serjeant. 
The  Serjeant  is  always  ruled  to  return 
these  writs,  and  he  is  served  personally 
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with  the  rule;  he  does  not  retiirn 
them  himself,  hut  the  officers  return 
them  in  their  own  names.  The  at- 
tachment for  not  returning*  &c,  issues 
against  the  seijeant,  and  bail-bonds 
are  always  taken  to  him  in  his  name : 
— Heldf  that  the  officers  were  the 
officers  of  the  Serjeant  at  mace,  and 
that  he  was  responsible  for  their  de- 
fault in  the  execution  of  process. 
Morris  ▼•  Parkinson,  16d 

EXECUTORS   AND  ADMINIS- 
TRATORS. 

See  Landlord  and  TbnanTi  4. 
Leoact  Doty. 
Proviso  for  Re-entry. 

Liability  of. 

One  of  two  executors  of  a  deceased 
tenant  for  a  term  of  years  entered 
into  the  demised  premises: — Held, 
that  such  entry  did  not  enure  as  the 
entry  of  the  two  executors,  so  as  to 
make  them  both  liable  in  an  action 
for  use  and  occupation.  Nation  v. 
Tozer,  172 

Costs  under  3^4  Will.  4. 

Where  an  executor  sues  upon  a 
promise  made  to  himself,  and  there  is 
a  verdict  against  him,  the  defendant 
is  not  deprived  of  his  costs  by  the 
statute  of  d  &  4  fVill.  4,  c.  42,  s.  31. 
Ashton  V.  Paynter,  788 

FINE. 

The  City  of  London  is  entitled  to  a 
fine  imposed  for  a  misdemeanour  com- 
mitted within  the  city,  though  the  fine 
be  adjudged  by  the  Court  of  King's 
Bench  sitting  at  Westminster,  The 
King  V.  Mayor  ^c,  of  London^        I 

FIXTURES. 
See  Indebitatus  Assumpsit. 

Where  A.  took  the  lease  of  a  house 


and  premises  for  a  term  of  years,  snd 
took  the  tenant's  fixtures  in  thehouae 
at  a  valuation  from  the  landlord,  and 
afterwards  assigned  the  term  to^., 
byway  of  mortgage,  expressly  includ- 
ing the  fixtures,  and  subsequently  be- 
came bankrupt: — Held,  that  the  fix- 
tures were  not  goods  and  chatteb 
within  the  order  anid  disposition  of  the 
bankrupt,  and  did  not  pass  to  his  as- 
signees. Boydell  v.  M'Michaelf  177 

FOREIGN  JUDGMENT. 

In  an  action  brought  by  the  syndics 
of  a  French  bankrupt  upon  an  arbitral 
sentence  and  ordonnance,  whereby  die 
defendant  was  adjudged  to  pay  die 
bankrupt  a  sum  of  money: — Held, 
1st,  that  the  agreement  of  reference 
(made  in  France)  was  sufficiently 
proved  by  an  examined  copy  and  the 
evidence  of  the  attesting  witness,  it 
appearing  that  the  original  was  depo- 
sited with  a  notary  at  Paris  for  safe 
custody,  and  that  it  is  the  established 
usage  in  France  not  to  allow  the  re- 
moval of  a  document  so  deposited ; 
2ndly,  That  the  proceedings  in  foreign 
Courts  must  be  presumed  to  be  con- 
sistent with  the  foreign  law  until  the 
contrary  is  distinctly  shewn:  3rdly, 
That  the  principle  adopted  by  a  fo- 
reign jurisdiction  in  assessing  damages 
cannot  be  impugned,  unless  contrary 
to  natural  justice,  or  proved  to  be  not 
conformable  to  the  foreign  law ;  4thly, 
That  two  out  of  three  syndics  of  a 
French  bankrupt  may  sue  without 
naming  the  third,  or  stating  that  the 
Juge  Commissaire  has  authorised  the 
suit,  such  appearing  to  be  the  rule  in 
France. 

Qucere^  whether  the  objection  to  the 
nonjoinder  of  the  third  syndic  could 
be  taken  on  the  plea  of  nil  debet? 
Alivon  V.  Furtuvai,  277 

FORFEITURE. 
By  a  charter  of  Edm.  4,  the  crown 


GOODS. 


GUARANTIE. 


granted  to  the  corporation  of  Dover 
"  all  penalties  forfeited  and  to  be  for- 
feited, &c.  of  all  and  every  the  Ba- 
rons, &c.,  in  whatsoever  Courts  the 
same  Barons,  &c.  should  happen  to 
be  adj  udged."  By  a  charter  of  Charles 
2,  "  all  fines,  forfeitures^  Sfc,  in  the 
Courts  aforesaid  arising,  &c.,"  were 
also  granted  to  the  corporation:—- 
Held,  that  under  neither  of  these 
charters  did  a  forfeited  recognizance 
to  appear  to  answer  a  charge  of  mis- 
demeanour pass  to  the  corporation. 
The  King  v.  Mayor  ^c,  of  Dover j 

726 

FRAUDS,  STATUTE  OF. 

See  Indebitatus  Assumpsit. 
Peladiko,  Pleas  in  bar^  2. 

A,^  on  the  SOth  of  July^  made 
proposals  in  writing  (unsigned)  to  B.^ 
to  enter  his  service  as  bailiff  for  a 
year,  B,  took  the  proposals  and  went 
away,  and  entered  into  .J,*s  service 
on  the  34th  o£July : — Held^  that  this 
was  a  contract  on  the  20th,  not  to  be 
performed  within  the  space  of  one 
year  from  the  making,  and  within  the 
4th  section  of  the  Statute  of  Frauds. 
Snelling  v.  Lord  Huntingfeldf       20 

GIVING  TIME. 

See  GUARANTIE. 

GOODS  CLANDESTINELY  RE- 
MOVED. 

The  statute  d  &  4  Will.  4,  c.  52, 
8.  20,  enacts,  that  goods  taken  or  de- 
livered out  of  any  warehouse,  not 
having  been  duly  entered,  shall  be 
forfeited.  The  King's  Warehouse  is 
a  warehouse  within  this  clause. 

By  Stat.  S  &  4  Will.  4,  c.  53,  s. 
28,  if  goods,  which  shall  have  been 
warehoused  or  otherwise  secured  for 
home  consumption  or  exportation, 
shall  be  clandestinely  removed  from 


or  out  of  any  warehouse  or  pi  i 

security,    they    shall    be    for  I 

Qucere,  whe^er   the  King's  ! 

house  is  within  this  clause  ?     .  i 

ney-Generaly.  Claude  Vondiere  ; 

GOODS  AND  CHATTEl 

See  Fixtures. 

GUARANTIE. 

1.  B.,  in  January,  1825,  gav 
following  guarantie  to  A.,  a  ba   i 
"  Please  to  open  an  account  witl    i 
honour  the  cheques  of,  C.  on  Mi!   - 
count,  for  whom  I  will  be  res] 
ble."     The  account  was  accord   ] 
opened,  and  advances  were  mat  ! 
A.     It  appeared  to  be  the  mo  i 
dealing  at  the  bank  for  the  custc  i 
to  give  acceptances  occasional 
the  balance  of  their  accounts 
February,  1827,  A.  ceased  to    i 
advances.     In  October,  1827,  a  : 
ment  into  the  bank  was  made  I  i 
In  February,  1828,  (and  not  bei  > 
A*   took  B.*s  acceptance  at 
months  for  the  amount  of  his  bal  i 
It  did  not  appear  that  B.  had  a 
knowledge  of  the  course  of  bus  i 
at  the  bank,  although  he  was  soli  : 
to  the  bankers: — Held,  that  a  i 
the  acceptance  was  a  giving  of  tii  i 
the  debtor,  and  that  B,,  the  su  * 
was  thereby  discharged.     Howe  I 
Jones, 

2.  Guarantie  in  the  following  f< ; 
"  F,  informs  me  that  you  are  a : 
publishing  an  arithmetic  for  him . 
have  no  objection  to  being  ansvi  i 
ble  as  far  as  50/.;  for  my  refer- 
apply  to  B."  Signed  "  G.  T." 
wrote  this  memorandum,  and  ad  i 
"  Witness  to  G.  T.—J.  B."  It 
forwarded  by  B.  to  the  plaintiffs,  < 
never  communicated  their  accept! 
of  it  to  G.  T.  In  an  action  agti 
the  latter  on  the  guarantie : — H 
that  the  plaintiffs,  not  proving 
notice  of  acceptance  to  the  defend 
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were  not  entitled  to  reoover.  Moxley 
T«  Tinkler,  692 

HABEAS  CORPUS. 

Where  a  cause  in  the  Palace  Court 
was  removed  by  habeas  corpus  into 
the  Court  of  King's  Bench,  but  was 
remanded  back  by  procedendo,  and 
afterwards  interlocutory  judgment  was 
signed  in  the  Court  below,  and  a  writ 
of  inquiry  executed : — Held,  that  the 
bail  of  the  same  defendant  in  another 
action  brought  in  this  Court  had  no 
right  to  remove  the  cause  in  the  Pa- 
lace Court  again  by  habeas  corpus,  in 
order  that  the  defendant  might  be 
rendered  in  discharge  of  his  bail  in 
the  action  in  this  Court. 

But  the  Court  gave  the  bail  time 
to  render,  until  fourteen  days  aAer  the 
expiration  of  the  custody  in  the  Pa- 
lace Court,  no  cause  being  shewn 
against  so  much  of  the  rule  for  such 
time.     Lanes  v.  Hutchinson,         766 

HABEAS  CORPUS  AD  TESTI* 
FICANDUM. 

A  habeas  corpus  ad  testificandum 
may  be  obtained  to  bring  up  the  body 
of  a  confined  lunatic  to  give  evidence 
in  a  cause,  upon  an  affidavit  shewinff 
that  he  is  not  a  dangerous  lunatic,  and 
that  he  is  in  a  fit  state  to  be  brought 
up.     Fennell  v.  Tait,  584 

HOLDING  TO  BAIL. 

Where  a  defendant  is  arrested  and 
goes  to  prison,  it  is  "an  arrest  and 
holding  to  bail,'*  within  the  meaning 
of  the  statute  4$  Geo.  S,  c.  46.  Freedy 
V.  M'Farlane,  819 

IMPARLANCE. 

Imparlances  are  abolished  by  the 
Uniformity  of  Process  Act.  Nurse  v. 
Geeting,  567 


INFERIOR  COURT. 
See  Pleading,  Pleas  in  bar,  4. 

INDEBITATUS  ASSUMPSIT. 
I.   fVhere  nunntaintdfle. 

A.  having  occupied  a  house  as  ten- 
ant to  B,  in  which  there  were  certain 
fixtures  which  A,  had  purchased  on 
entering  the  house,  and  which  he  had 
a  right  to  remove  during  his  tenancy, 
agreed,  at  B,^s  request,  a  few  days  be- 
fore the  expiration  of  his  tenancy,  to 
forbear  to  remove  the  fixtures,  B. 
agreeing  to  take  them  at  a  valuation 
to  be  made  by  two  brokers.  A.,  at 
the  expiration  of  his  tenancy,  deli- 
vered up  possession  of  the  house  to 
B;  leaving  the  fixtures  on  the  pre- 
mises. On  the  following  day  the  fix- 
iures  were  valued  by  two  brokers  at 
the  sum  of  40/.  10^.,  and  the  valua- 
tion was  signed  by  them  accordingly. 
A,  having  brought  indebitatus  as^ 
sumpsit  for  the  price  and  value  of  fix- 
tures, &c.  bargained  and  sold,  and  for 
fixtures  sold  and  delivered: — Held, 
that  the  action  was  maintainable,  and 
that  this  was  not  a  sale  of  an  interest 
in  land  within  the  4th  section  of  the 
Statute  of  Frauds. 

And  semble,  that  a  note  or  memo- 
randum in  i^riting  was  not  necessary 
within  the  17  th  section  of  that  sutute 
relating  to  the  **  Sale  of  Goods'*  above 
the  value  of  10/.     Hallen  v.  Runder, 

266 

11.  Where  not  maintainable. 
Goods  were  sold  upon  the  following 
terms : — **  7 J  per  cent,  discount,  biU 
at  three  months;  10  per  cent,  dis- 
count, cash  in  fourteen  days  :** — Held, 
that  the  vendors  could  not  sue  in  rn- 
debitatus  assumpsit  for  goods  sold  and 
delivered  within  the  fourteen  days, 
even  if  the  sale  had  been  eflfected  by 
fraud  on  the  part  of  the  vendee,  so 
that  trover  miglit  have  been  mainuined 
for  the  goods.  Strutt  v.  Smith,    312 
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INSOLVENT  DEBTOR. 
After  uking  the  benefit  of  the  In- 
solvent Act,  a  debtor  contracted  a 
new  debt,  and  accepted  a  bill  of  ex- 
change for  the  balance  of  the  old  and 
new  debt.  Being  sued  upon  the  biTl, 
he  gave  a  warrant  of  attorney  for  the 
amount;  and  judgment  being  entered 
up  upon  this  warrant  of  attorney,  the 
Court  refused  to  set  it  aside.  Philpot 
▼.  Asieti,  85 

INROLMENT. 

See  Bankrupt  (certificate). 
Stamp,  1. 

INDORSEMENT, 

See  Pkactice. 
Process. 

LANDLORD  AND  TENANT. 

1.  A  lease  contained  a  stipulation, 
that,  for  every  acre,  and  so  in  propor- 
tion for  a  less  quantity  of  the  land 
which  the  lessee  should  sf/ffer  to  be 
occupied  by  any  other  person  without 
the  consent  of  the  landlord,  an  addi- 
tional rent  should  be  paid.  The  ten- 
ant undertook  to  use,  occupy^  dress, 
and  manure  the  land  according  to  the 
custom  of  the  country.  The  tenant, 
without  the  consent  of  the  landlord, 
suffered  other  persons  to  use  small 
portions  of  the  land  for  the  purpose 
of  raising  a  potato  crop.  1 1  was  proved 
to  be  the  custom  of  the  country  for 
farmers  to  pursue  that  course: — 
Held,  that  the  landlord  was  entitled 
to  the  additional  rent,  this  being  an 
occupation  of  the  land  by  other  per- 
sons.    Greenslade  v.  Taptcott,      65 

2.  A  tenant  for  a  term  of  years  under 
a  lease,  delivered  up  possession  of  the 
premises  and  the  lease,  in  fraud  of  his 
landlord,  to  a  person  who  claimed 
under  a  hostile  title,  with  the  intention 
of  enabling  him  to  set  up  his  hostile 


title,  not  with  the  intention  that  he 
should  hold  under  the  lease: — Heid, 
that  the  term  was  forfeited.  Doe  d. 
EUerbrock  v,  Flynn,  137 

3.  A  tenant  gave  a  bill  of  sale  to  a 
creditor,  under  which  his  goods  (in^ 
eluding  certain  eatage)  were  about  to 
be  sold,  and  the  landlord,  before  the 
sale   took  place,  put  in  a  distress; 
whereupon  it  was  agreed,  that  the 
sale  by  the  creditor  should  proceed, 
and  that  the  landlord  should  be  paid 
his  arrears  out  of  the  proceeds  of  the 
goods  and  eatage.     The  plaintiff  hav- 
ing purchased  the  eauge  at  the  sale, 
put  in  his  cattle  to  depasture  it;  and 
the  amount  of  the  sale  not  being  suf- 
ficient to  cover  the  arrears  of  rent,  the 
landlord  distrained  apain,  and  took 
those    cattle   as   a   distress: — Held, 
{Parke,  B.,  diss.)  that  a  contract  was 
to  be  implied  on  the  part  of  the  land- 
lord not  to  distrain  the  cattle  of  the 
purchaser  of  the  eatage.     Hort/ord 
v.  Webster  and  Deacon,  696 

4.  Where  an  instrument,  which  was 
in  reality  a  lease,  but  which  bore  an 
agreement  stamp  for  15^.,  was  exe- 
cuted in  1805,  at  which  period  the 
amount  of  the  stamp  on  a  lease,  ac- 
cording to  the  act  then  in  force,  was 
1/.  10^.,  but  was  stamped  in  1834 
under  the  provisions  of  the  S7  Geo,  3, 
c.  136,  s.  %,  with  a  stamp  of  \L,  being 
the  amount  of  the  stamp  then  in  force : 
— Held,  that  the  proper  duty  had 
been  paid. 

A,  demised  to  B,  certain  lands  and 
premises  for  one  year  certain,  and  then 
from  year  to  year  so  long  as  the  par- 
ties should  think  proper,  with  power 
to  determine  it  on  giving  notice  to 
quit;  and  tbe  lease  contained  various 
terms  and  conditions  as  to  the  manage- 
ment of  the  lands  and  repairing  the 
buildings.  The  leasee  died,  and  his 
executors  entered  into  the  occupation 
of  the  premises,  and  continued  to  oc-' 
cupy  and  paid  rent: — Held,  that  they 
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were  chargeable  in  their  personal 
character  upon  the  terms  contained  in 
the  original  demise;  their  continuing 
to  occupy,  and  the  landlord's  abstain- 
ing from  giving  notice  to  quit,  raising 
an  implied  promise  on  their  parts  to 
abide  by  the  terms  of  the  original 
contract.  Bucknorthy.Simpsonf  834 

LEGACY  DUTY. 

Executors  cannot  be  called  upon 
to  pay  legacy  duty  upon  the  whole  of 
a  residue  bequeathed  to  them  in  trust 
to  divide  the  interest  among  poor 
pious  persons,  in  ten  or  ^/teen  pounds , 
as  they  should  see  fit. 

If  any  of  the  objects  of  the  above 
bounty  should  have  received  to  the 
amount  of  SO/,  or  upwards,  by  having 
been  selected  to  receive  such  bounty 
on  more  than  one  occasion,  legacy 
duty  would  attach  on  such  amount, 
and  the  duty  would  be  calculated  ac- 
cording to  the  nearness  of  blood  of 
such  individual,  and  in  that  case  the 
executors  would  be  accountable  for 
and  bound  to  return  the  duty  charge- 
able on  such  amount.  In  the  matter 
ofWilkinsony  142 

LEVARI  FACIAS. 

Lodging  a  writ  of  levari  facias  with 
the  registrars  of  the  bishop  of  the 
diocese,  does  not  bind  the  property  of 
the  incumbent  from  the  time  of  its 
being  lodged.  Waite  w.  Bishop,    507 

LIBEL. 

See  Venue. 
1.  The  declaration  stated  that  the 
defendant  had  been  employed  by  the 
plaintiff  to  edite  the  Court  Journal  for 
reward,  and  that  he  did  not  perform 
the  duties  of  editing  the  same  in  a 
proper  manner,  6ta,  without  the  know' 
ledge,  leave,  authority,  or  consent  of 
the  plaintiff',  "falsely,  maliciously,  and 
negligently  inserted  and  published  in 
the  same  a  false  and  malicious  libel," 
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tial  and  privileged,  that  such  privilege 
could  not  extend  to  the  part  of  the 
letter  about  the  plaintiff's  conduct  to 
his  mother  and  aunt.  Warren  v. 
Warren,  250 

LICENCE. 
See  Easement. 

LIMITATIONS,  STATUTE  OF. 

•    See  Action. 

1.  A  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within 
six  years  next  before  the  commence^ 
ment  of  the  iuU;  the  plaintiff  replied 
that  the  cause  of  action  did  arise 
within  six  years,  &c.: — Held,  that 
the  plaintiff  might  prove  a  ^o  mintts 
to  have  been  issued  within  the  six 
years,  and  to  have  been  continued  , 
down  to  the  time  of  the  defendant's 
appearance. 

On  the  trial  of  an  issue,  whether 
the  cause  of  action  arise  within  six 
years  next  before  the  commencement 
of  the  suit,  the  plaintiff  produced  the 
roll  on  which  the  continuances  ap- 
peared to  have  been  regularly  entered 
up.  It  appeared  from  the  writs 
themselves,  that  the  second  writ, 
which  was  an  alias  quo  nunus,  was 
tested  on  a  day  subsequent  to  the 
day  of  the  teste  of  the  first  writ : — 
Held,  that  the  roll  being  right,  the 
Court  could  not  look  to  any  thing 
else  to  contradict  iu  Dickenson  v. 
Teague,  241 

2.  In  order  to  take  a  case  out  of 
the  Statute  of  Limitations  by  a  part 
payment,  it  must  appear  that  the 
payment  was  made  on  account  of 
the  debt  for  which  the  action  is 
brought,  and  that  it  was  made  as  part 
payment  of  a  greater  debt.  Tippets 
V.  Heane,  252 

9.  A  writ  issued  under  2  &  S  Will. 
4,  c.  9^,  s.  10,  to  prevent  the  opera- 
tion of  the  Sutute  of  Limiutions, 
may  be  returned  non  est  inventus 


without    any    attempt     at     service. 
Williams  v.  Roberts,  676 

LOCAL  ACT. 

1.  A  local  act  provided  that  no 
ditch,  &c.,  should  be  arched  over, 
&c.,  without  the  consent  of  the  trus- 
tees under  the  act,  under  a  penalty 
of  50L : — Held,  that  a  surveyor,  who, 
after  a  sewer  had  been  commenced, 
directed  it  to  be  continued  (without 
the  consent  of  the  trustees),  had  in- 
curred the  penalty. 

A  local  act,  i?vith  a  clause  declaring 
it  to  be  a  public  act,  and  that  it  shall 
be  taken  notice  of  as  such  without 
being  specially  pleaded,  need  not 
be  proved  either  to  have  been  exa- 
mined with  the  Parliament  roll,  or  to 
have  been  printed  by  the  king's 
printer.      Woodward  v.  Cotton^      44 

2.  By    a    local    act    for    paving, 
watching,  lighting,  and  improving  the 
city  of  L.,  commissioners  were  ap- 
pointed for  carrying  the  act  into  ef- 
fect, and  a  penalty  was  imposed  upon 
such  of  them,   as,  being  personally 
interested  in  the  matter  in  question 
should  act  as  commissioners  in  the 
execution  of  the  act.     One  of  the 
cooaroissioners,  being  personally  in- 
terested  in  the  construction  of  a  foot- 
path opposite  his  own  bouse,  attend- 
ed a  meeting  of  the  commissioners, 
and  spoke  upon  the  question  of  the' 
mode  of  constructing  such  footpath : 
— Held,  that  this  was  evidence  to  go 
to  the  jury  of  an  acting  as  a  commis- 
sioner.     Charlesworth   v.  Rudgard, 

498 
MANOR. 

See  Evidence,  6. 
MEMORANDA,  404,  660. 

MISNOMER. 

A  plaintiff  declared  by  the  name  of 
William  Moody,  and  the  cause  pro- 
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NEW  TRIAL. 


OUTLAWRY. 


ceeded  to  issue  in  that  name.  It 
was  sworn  that  the  party  intended  as 
plaintiff  was  John  Moody,  but  there 
appeared  to  be  a  William  Moody,  a 
son  of  John,  who  was  connected  with 
the  transaction  in  question.  The 
Court  refused  a  rule  to  amend  the 
proceedings  by  inserting  the  name  of 
John  instead  of  fVUliatn;  observing, 
that  if  he,  John  Moody^  were  really 
the  person  originally  intended  as 
plaintiiT,  the  misnomer  could  not  be 
taken  advantage  of  at  the  trial. 
Moody  V.  Aslatt,  771 

MONEY  HAD  AND  RECEIVED. 

There  being  mutual  accounts  be- 
tween A.  and  B,,  the  latter  met  C, 
A*s  brother,  to  settle  them.  Two 
accounts  were  brought  by  C.  The 
first  contained  various  items  of  money 
received  by  B,  for  A.  B.  settled  and 
signed  this  account.  C  then  pro- 
duced another  account  between  the 
parties  respecting  other  items,  which 
B,  disputed,  and  refused  to  settle. 
No  evidence  was  given  of  money  had 
and  received  but  the  above: — Held, 
that  A*  was  entitled  to  recover  upon 
the  count  for  money  had  and  re- 
ceived.    Lorymer  v.  Stephens,       62 

NEW  RULES. 

See  Plbadino — Declarations,  1 , 
Pleas,  6. 
Venue,  1,  2. 

NEW  TRIAL. 

See  Pleaoimo. 
Trespass,  1. 

1.  Where  the  jury  in  a  penal  ac- 
tion have  found  a  verdict  for  the  de- 
fendant through  a  misapprehension 
of  the  law,  the  Court  will  grant  a 
new  trial,  though  the  misuke  did  not 
proceed  from  any  misdirection  of  the 
Judge.     Gregory  v.  Tuffs,  310 

S.  Where  the  defendant  permitted 


the  examination  of  an  incompetmit 
witness  for  the  plaintiff  to  proceed, 
on  the  plaintiff's  attorney  undertaking 
to  produce  a  release  i^ter  the  trial, 
his  refusing  so  to  do  is  no  ground  for 
a  new  trial.     Hemming  v.  English, 

568 
S.  In  the  case  of  a  writ  of  trial,  no 
new  trial  will  be  granted  on  the 
ground  of  the  verdict  being  against 
evidence,  when  the  verdict  is  for  less 
than  51.     Packham  v.  Newman,  585 

4.  Where  a  material  witness  for 
the  plaintiff  is  prevented  from  at- 
tending by  the  fraud  and  practice  of 
the  defendant  8  attorney,  the  plaintiff 
ought  to  apply  to  the  Judge  to  put 
off  the  trial,  or  ought  to  withdraw 
the  record.  If  he  proceeds  to  trial 
and  is  nonsuited*  the  Court  will  not 
grant  a  new  trial.  Tnnpumd  ▼. 
Dawson,  709 

5.  Where  evidence  has  been  im- 
properly rejected,  the  Court  will 
grant  a  new  trial,  unless  with  the  ad* 
dition  of  the  rejected  evidence,  a  ver- 
dict given  for  the  party  offering  it 
would  be  clearly  and  manifestly 
against  the  weight  of  evidence.  Crease 
v.  Barrett,  919 

ORDER  BY  CONSENT- 
See  Account  stated,  2. 
Award,  3. 

OUTLAWRY. 

On  a  motion  to  set  aside  proceed- 
ings to  outlawry,  on  tlie  ground  that 
the  writ  of  capias  varied  from  the 
form  given  by  the  Uniformity  of  Pro- 
cess Act,  it  appeared  that  the  writ 
was  sued  out  by  the  plaintiff  in  per- 
son, and  that  the  indorsement  on  the 
writ  was  — "  This  writ  was  issued  by 
C.  L.,  of  No.  6,  Berners  Street, 
Brunswick  Square,  the  plaintiff  with- 
in-named, in  person;"  the  form  given 
by  the  act  being  '*  who  resides  at,'* 
&c.     The  writ  was  filed  on  the  4th 
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of  June,  and  might  have  been  seen 
by  the  defendant  at  any  time  after- 
wards in  the  office: — Held,  that  it 
was  too  late  in  M.  T.  to  take  advan- 
tage of  the  objection,  even  if  it  were 
maintainable,  though  it  was  positively 
sworn  that  the  plaintiff  never  knew 
of  the  outlawry  till  six  weeks  before* 

Held  also,  that  it  was  a  mere  irre- 
gularity in  the  writ,  and  that  the  ob- 
jection ought  to  have  been  taken  by 
summons  at  chambers. 

In  this  case  the  writ  was  issued  on 
the  17th  oT  April,  and  was  returned 
non  est  inventus  on  the  4th  of  June, 
the  practice  being  that  it  could  not 
be  returned  within  four  months  ex- 
cept under  a  Judge's  order : — Held, 
that  it  was  no  objection  to  the  writ 
that  it  was  returned  before  the  four 
months  expired,  as  it  was  not  neces- 
sary to  state  the  Judge's  order  in  the 
writ,  and  that  it  must  be  assumed  it 
was  done  correctly. 

Held  also,  that  the  exigent  is  not  a 
writ  within  the  meaning  of  the  12lh 
section  of  the  Uniformity  of  Process 
Act. 

The  writ  of  exigent  directed  tlie 
proclamations  to  be  made  at  the 
parish  church  of  the  parish  in  which 
the  defendant  resided : — Held,  that  it 
was  sufficient,  it  not  appearing  from 
any  affidavit  that  there  was  any  nearer 
church  or  chapel;  and  that,  at  all 
events,  it  was  not  necessary  to  men- 
tion that  in  the  exigent.  Lewis  v. 
Davison,  655 

PARTICULARS  OF  DEMAND. 

See  Trespass,  3. 

PARTNERS. 

1.  ji,,  the  patentee  of  an  engine, 
and  B,,  were  partners  under  the  firm 
of  A.  ^  Co»  C.  purchased  the  licence 
of  erecting  such  engines  in  Cornwall. 
D.  contracted  with  A.  ^  Co.  to  erect 
an  engine  in  Cambridgeshire.    A.  in- 

VOL.  I. 


formed  D.  that  B.  and  C.  were  hi 
partners,  and  C,  on  being  applied  to 
said  it  was  correct.  During  th( 
making  of  the  engine,  C.  frequently 
came  to  inquire  how  the  work  wen 
on.  Z).  sued  B.  and  C.  for  a  bread 
of  the  contract,  when  C.  proved  hit 
limited  interest  in  the  patent.  The 
jury  having  found  that  C  was  not  s 
partner,  the  Court  refused  a  new 
trial.     Ridgway  v.  Philip,  416 

2.  One  partner  has  no  implied  au- 
thority to  bind  his  co-partner  to  a 
submission  to  arbitration,  respecting 
the  matters  of  the  partnership.  Adams 
V.  Bankart,  681 

PATENT. 

1 .  Where,  in  summing  up  his  in- 
vention, a  patentee  stat^  it  thus: — 
"  My  invention  is  the  application  of 
a  self-adjusting  leverage  to  the  back 
and  seat  of  a  chair,  whereby  the 
weight  on  the  seat  acts  as  a  counter- 
balance to  the  pressure  against  the 
back  of  such  chair  as  above  describ- 
ed :" — Held,  that  this  was  not  a  claim 
to  the  principle  of  the  lever,  but  to 
an  application  of  that  principle  to  a 
certain  purpose  by  certain  means, 
and  that  the  patent  was  good.  Min- 
ter  v.  Wells,  505 

ft.  A  patent  claimed  the  invention 
of  manufacturing  tubes  by  drawing 
them  through  rollers,  using  a  maun- 
dril  in  the  course  of  the  operation. 
A  later  patent  claimed  the  invention 
of  manufacturing  tubes  by  drawing 
them  through  fixed  dies  or  holes,  but 
the  specification  was  silent  as  to  the 
use  of  the  maundril: — Held,  that  the 
Court,  taking  the  whole  of  the  latter 
specification  together,  would  infer  that 
the  maundril  was  not  to  be  used,  and 
that  the  latter  patent  was  good. 
Bussell  V.  Cowley,  864 

PAYMENT  OF  MONEY  INTO 
COURT. 
In  an  action  of  indebitatus  assump- 
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sit  by  the  master  of  a  ship,  for  wages, 
against  A,,  W.,  D,  S.  W.,  and  S.  W., 
the  plaintifT  proved  a  contract  in  the 
handwriting  of  W,^  signed  A.,  W,  ^ 
Co.y  by  which  contract  he  was  en- 
gaged as  master  of  a  vessel,  at  a 
yearly  salary.  He  also  proved  ser- 
vices under  the  contract  for  several 
years ;  and  he  then  put  in  a  rule  to 
pay  into  Court  a  sum  of  money 
which  was  not  equal  to  the  amount 
of  the  wages.  It  appeared,  on  the 
part  of  the  defendants,  that  D.  S.  W. 
was  not  a  member  of  the  firm  of  ^., 
W,  4*  CV).,  and  was  not  an  owner  of  the 
ship  in  question.  The  defendant,  in 
the  course  of  his  case,  went  into  ac- 
counts including  a  variety  of  items, 
being  disbursements  on  ship's  ac- 
count, on  the  one  hand,  and  items  to 
the  credit  of  the  owners,  on  the  other : 
— HeJd^  that,  under  the  circum- 
stances, the  whole  account  was  re- 
ferable to  one  contract,  and  that  the 
four  defendants,  having  paid  money 
into  Court,  were  precluded  from  set- 
ting up,  that  one  of  the  defendants, 
D,  S.  fV,,  was  not  a  parly  to  the 
contract.     Ravenscroft  v.  fVise,  203 

PAYMENTS,  APPROPRIA- 
TION OF. 
See  Bankrupt. 

PENAL  ACTION. 

See  New  Trial. 

PLEADING. 

See  Evidence,  8. 

I.  Declarations. 
See  Way. 

1.  An  action  of  ejectment  is  not 
an  action  within  the  rules  of  Hilary 
Term,  3  Will.  4,  and  the  declaration 
must  commence  and  conclude  in  the 
usual  form.     Doe  d.  Gillett  v.  Roe^ 

19 

2.  The  plaintiff  declared  in  the 
commencement  of  his  declaration  as 


assignee  of  the  sheriff,  and  then  set 
forth  .  a  bond  to  himself: — Heldt  no 
ground  of  demurrer.  Reynolds'  v» 
fVelsh,  580 

3.  In  an  action  brought  by  a  land- 
lord against  a  tenant  for  not  properly 
cultivating  a  farm,  the  declaration 
alleged  that  the  defendant  undertook 
to  cultivate  and  manage  the  farm  and 
lands  according  to  the  course  of  good 
husbandry  and  the  custom  of  the 
country  where  the  farm  was  situate; 
and  then  went  on  to  aver,  that,  ac- 
cording to  the  course  of  good  hus- 
bandry and  the  custom  of  the  country^ 
the  defendant  ought  to  have  had  about 
one- half  only  of  the  arable  lands  in 
corn,  one-fourth  in  seeds,  and  the  re* 
maining  fourth  in  turnips  or  fallow; 
and  alleged  as  a  breach,  that  the  de- 
fendant had  more  than  one-half  in 
corn,  &c.  &c.  The  defendant  plead- 
ed, traversing  the  custom  as  alleged 
in  the  declaration.  At  the  trial,  the 
jury  found  that  the  custom  was  not 
as  the  plaintiff  had  alleged,  but  that 
the  farm  had  been  cultivated  contrary 
to  the  course  of  good  husbandry  in  the 
neighbourhood : — /feU,  that  the  phiin- 
tiff  had  tied  himself  up  to  the  precise 
custom  as  alleged  in  the  declaration, 
and,  having  failed  to  prove  it,  was 
not  entitled  to  recover.  AngersUm 
V.  Handson,  789 

4.  In  debt  on  a  judgment  for  the 
plaintiff  in  an  inferior  Court,  the  de- 
claration must  allege  that  the  cause 
of  action  m  the  original  suit  arose 
within  the  jurisdiction  of  the  inferior 
Court.     Read  v.  Pope,  302 

II.  Pleas  in  bar. 

1.  It  is  not  necessary  to  conclude 
the  plea  under  the  29  Car.  2,  with  a 
contra  formam  statuti,  Peate  v. 
Dicken,  432 

2.  Declaration  stated  that  the  de- 
fendant guaranteed  the  plaintiff  in 
supplying  goods  to  one  H.  H.  Plea, 
that,  beA}re  breach,   it  was   agreed 


PLEADING. 

between  the  plaintiff  and   the  defen- 
dant that  the  plaintiff  should  supply 
goods  to  H.  //.,  and  that  they  should 
be  paid  for  at  the  end  of  three  months 
by  a  bill  at  four  months  to  be  accepted 
by  the  defendant,  which  agreement 
the  plaintiff,  before  breach,  accepted 
in  discharge  of  the  former  agreement, 
and  released  the  defendant  from  the 
performance  thereof: — Held,  on  die- 
muner,    that  the  second  agreement 
was  an  original  undertaking,  and  did 
not  require  to  be  in    writing  under 
the  Statute  of  Frauds;  that  it  was 
not  an  accord  and  satisfaction ;  and 
that  it  was  a  defence  to  the  action  as 
being  a  substituted  contract,     Taylor 
V.  Hilary,  741 

3.  To    an   action   by   the  drawer 
against  the  acceptor  of  a  bill  of  ex- 
change,  the  defendant  pleaded  that 
before.   Sec,  it  was  agreed  between 
the  plaintiff  and  defendant  that  the 
plaintiff  should  consign  to  /.  N.  cer- 
tain goods,  and  that  out  of  the  pro- 
ceeds  of  those    goods   the  plaintiff 
should  direct  J,  N.  to  pay  to  the  de- 
fendant a  sura  equal  to  the  amount 
of  the  bill ;  and  that  in  case  the  pro* 
ceeds  should  not    have    arrived  in 
England  when  the  bill  became  due, 
the  plaintiff  should  renew   the  bill. 
The  plea  then  stated,  that  the  pro- 
ceeds had  not  arrived  when  the  bill 
became  due;    that  the  plaintiff  de- 
clined to  draw  another  bill;  that  it 
was  thereupon  agreed  diat  the  defen- 
dant should  write  to  /.  N,,  directing 
him  to  pay  the  whole  of  the  proceeds 
to  the  plaintiff.      That  the  defendant 
did  thereupon  write  such  letter  and 
delivered  it  to   the  plaintiff.      The 
plea  lastly  averred,  that  the  defen- 
dant had  not  received  any  considera- 
tion for  the  payment  of  the  bill.     On 
special    demurrer:— /feW,   that  the 
plea  was  repugnant.    Byas  v.  Wylie, 

686 

f.  The  defendant  pleaded  to  an 

action  of  assumpsit,  as  to  all  except 
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201,  9*.,  non  assumpsit;  and  as  to 
that  sum  that  the  defendant  being  in 
embarrassed  circumstances,  the  plain- 
tiff  and  other  creditors  agreed  to  take 
5s.  in  the  pound,  and  that  the  defen- 
dant was  ready  and  willing  to  pay 
the  amount  of  the  composition,  but 
the  plamtiff  refused  to  receive  it,  and 
discharged  the  defendant  from  ten- 
4!""«  <?>•  paying  the  composition:— 
neld,  that  the  plea  was  no  answer 
as  to  the  sum  agreed  to  be  taken  for 
composition,  as  no  consideration  was 
*?  J  r  ^^^  plaintiff's  discharging 
the  defendant  from  the  payment  of  it. 
Cooper  V.  Phillips,  649 

5.  To  a  declaration  on  certain  bills 
of  exchange  by  the  indorsees  against 
the  acceptors,  the  defendants  pleaded, 
Jirst,  that  the  bills  were  accepted  for 
the  accommodation  of  the  indorser, 
and  without  any  consideration  for  the 
acceptance;  and  that  they  were  in- 
dorsed to  the  plaintifB  after  they  be- 
came due:    secondly,  that   the  bills 
were  indorsed  after  diey  became  due ; 
and  that,  before  the  indorsement^  the 
indorser  was  indebted  to  the  defen- 
dants in  a  sum  of  money  exceeding 
the  amount  of  the  bills: — Held,  that 
the  pleas  were  ill,    Slein  v,  YgUsias, 

565 

6.  It  is  no  plea  to  debt  on  a  bail- 
bond,  that  there  was  no  affidavit  of 
debt  filed  in  the  action  against  the 
principal. 

Since  the  rules  of  ^.  T.  4  ffilL  4 
a  plea  must  conclude  with  a  verifica- 
tion, or  to  the  country.  Knomles  v. 
Stevens,  ^6 

7.  Where  a  defendant  may  by  sta* 
tute  give  matter  of  justification  in 
evidence  under  the  general  issue,  he 
will  not  be  permitted  to  plead  the 
general  issue  and  also  a  special  plea 
of  justification.    Neale  ▼.  M*Kenzie, 

61 

8.  On  the  5th  February,  an  account 
was  stated  between  the  parties,  and 
the  balance  was  in  favour  of  th« 
ttt2 


plaintm.  Un  the  lOtii  March  an- 
other account  was  stated,  and  the 
bdance  was  in  favour  of  the  defen- 
dant. The  plaintiff  afterwards  sued 
upon  the  first  account  stated,  and  the 
defendant  (after  the  new  rules)  plead- 
ed non  assumpsit: — Held,  that,  under 
this  plea«  he  could  not  avail  himself 
of  the  defence  of  the  second  account 
stated.     Ftdgett  v.  Penny,  108 

9.  A  plea  that  the  defendant  was 
discharged  by  the  order  of  the  Insol- 
Tent  Debtors'  Court  from  the  causes 
of  action  in  the  declaration  men- 
tioned {if  any),  is  bad  on  special  de- 
murrer.    Gould  V.  Lasbury,         254 

10.  A  plea  justifying  in  trespass 
as  a  distress  for  rent,  stated  that  the 
plaintiff  held  and  enjoyed  as  tenant 
imder  the  defendant  at  the  rent  of 
&c.«  without  shewing  any  reversion  in 
bim : — Held,  that  the  plea  was  good. 
Hooker  v.  Nye,  268 

11.  I'o  a  declaration  against  the 
indorser  of  a  bill  of  exchange,  the 
defendant  pleaded,  that  the  action 
was  commenced  before  a  reasonable 
time  for  the  payment  of  the  bill  had 
elapsed  after  notice  of  dishonour: — 
Held,  bad.     Siggers  v.  Lewis,     870 

12.  To  a  declaration  on  promises  to 
pay  on  request,  the  defendant  pleaded 
as  to  part,  that  he  has  paid  the  same, 
and  as  to  the  residue  non  assumpsit, 
and  concluded  the  whole  plea  to  the 
country: — Held,  bad  on  special  de- 
murrer.    Ensall  ▼.  Smith,  522 

18.  In  an  action  of  assumpsit  on  a 
bill  of  exchange  by  indorsee  against 
indorser,  the  defendant  pleaded  that 
be  indorsed  the  bill  to  the  plaintiff, 
without  having  or  receiving  any  value 
or  consideration  whatsoever  for  or  in 
respect  of  his  said  indorsement,  and 
that  he,  the  defendant,  had  not  at  any 
time  had  or  received  any  value  or  con- 
aideration  whatsoever  for  or  in  respect 
of  suefa  indorsement.  Issue  being 
taken  on  this  plea,  a  verdict  was  found 
lor  the  defendant.  On  a  motion  for 
judgment  for  the  plaintiff,  non  o6- 


stante  veredicto : — Held,  that  the  plea 

was  sufficient,  afler  verdict,  but  that 

it  would  have  been  bad  on  demurrer. 

Boston  V.  PratcheU,  708 

14.  The  setting  out  a  Judge's  order 

in  pleading,  is  not,  upon  demurrer,  to 

be  taken  as  an  admission  of  the  facts 

stated  in  the  order.     M'Cormick  v. 

MelUm,  525 

III.  Replication* 

See  Trespass,  3. 

IV.  Replication  de  injuria. 
Where  in  trespass  q,  c.  /.  the  de- 
fendant in  his  plea  claims  an  interest 
in  land,  a  replication  of  de  injuriA  is  bad 
on  general  demurrer.  Hooker  v.  Nye, 

258 

POLICY  OF  INSURANCE. 
A  policy  of  insurance  contained  a 
warranty  "not  to  sail  for  Briiisk 
North  America  after  the  15th  of 
August"  The  vessel,  on  the  morning 
of  the  15th  oi  August,  was  cleared  at 
the  Custom-house  of  Dublin,  and 
ready  for  sea.  She  was  then  lying  m 
the  Custom-house  Dock,  which  opens 
into  the  river  L\ffey,  which  forms  part 
of  Dubtin  harbour.  She  was  after* 
wards,  on  the  same  day,  hauled  out 
of  dock  and  warped  down  tlie  river 
Liffey  about  half  a  mile,  towards  the 
mouth  of  the  harbour,  which  was  some 
miles  distant,  for  the  purpose  of  pro* 
ceeding  on  her  voyage  to  Qtiehec,  in 
North  America,  At  the  time  of  w 
moving  the  vessel,  the  master  and 
crew  knew  it  to  be  impossible  to  get 
to  sea  that  day.  The  next  day  she 
was  warped  a  little  further  down  the 
river,  and  on  the  17th»  when  the  wind 
changed,  she  got  to  sea.  The  jury 
having  fbund  that  tlie  master  and  crew 
fully  intended  to  sail  for  Quebec  on 
the  15th  of  August,  if  it  had  been 
possible,  and  did  all  they  could,  and 
used  every  means  and  exertion  so  to 
do,  and  that  they  intended  by  ao  doing 
to  put  themselves  b  a  better  situa- 
tion for  the  prosecution  of  the  voy- 
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m^p  and  not  merely  and  lolely  to  fhlfil 
Che  warranty  :--/r(fM,  that  the  veaael 
was  in  the  prosecution  of  her  voyage 
on  the  15th  of  August^  and  that  the 
warranty  not  to  sail  for  British  North 
Atmerica  after  that  day  had  been  com- 
plied with.     Cochrane  v.  Fisher^  809 

PORT  DUTY. 
The  corporation  of  Trtaro  in  1795 
made  a  lease  of  the  office  of  Meter 
with  all  fees,  emoluments,  &c.  arising 
from  the  measuring  of  coal,  &c.  im- 
ported. It  was  proved  that  they  had 
been  accustomed  for  nearly  sixty 
years  to  receive  these  payments  upon 
all  coal  imported  into  the  port.  The 
learned  Judge  told  the  jury  that  he 
was  not  aware  that  there  was  any  rule 
of  law  to  prevent  them  from  presum- 
ing the  immemorial  existence  of  the 
right  from  the  modern  usage ;  but  he 
did  not  expressly  advise  them  that 
they  ought  to  make  such  presump- 
tion, unless  some  evidence  to  the  con- 
trary  appeared,  neither  did  he  explain 
to  the  jury  the  nature  of  a  port  duty, 
and  state,  that  as  such  the  claim  in 
question  might  be  referred  toa  modern 
grant.  The  Court  granted  a  new 
trial.     Jenhins  v.  Harvey^  877 

PRACTICE. 

See  Affidavit. 
Attorney. 
Bail. 

Bail-bond, 
coonovit. 
Habeas  Corpus. 
Imparlance. 
Outlawry. 
Venuk. 
I.  Amendment. 

1 .  The  plaintiff,  after  obtaining  an 
order  to  amend  his  declaration,  with 
leave  to  the  defendant  to  plead  de 
novo,  may  abandon  that  order  and 
proceed  to  trial  without  procuring  it 
to  be  rescinded.     Blach  v.  SangHer, 

5n 

2.  Where,  in  the  body  of  a  ca,  sa.y 


the  sum  recovered  was  stated  to  h 
100/.,  but  the  writ  was  properly  in 
dorsed  for  88/.  only,  the  amount  o 
the  damages  and  costs,  and  the  de 
fendant  was  only  taken  in  execlitioi 
for  that  sum,  the  Court,  on  motion 
allowed  the  ca.  «a.  to  be  amended,  ot 
payment  of  costs,  and  discharged  i 
prior  rule  which  had  been  obtained  tc 
set  it  aside,  without  coets.  Arnell  v, 
Weather  by,  831 

II.  Attachment. 
The  defendant,  being  taken  undei 
an  attachment  for  non-performance 
of  an  award,  went  to  prison,  and, 
though  he  was  able  to  pay,  be  refused 
so  to  do,  perversely  declaring  that  he 
would  rather  go  to  gaol  than  pay. 
The  plaintiff  then  commenced  an  ac- 
tion upon  the  award ;  and  on  motion 
that  the  plaintiff  might  be  compelled 
to  discontinue,  or  the  defendant  might 
be  discharged  out  of  custody,  the 
Court  ordered  him  to  be  discharged, 
on  giving  a  bond  to  the  plaintiff  with 
sureties  to  the  Master's  satisfaction, 
conditioned  to  the  same  effect  as  in  the 
case  of  a  recognizance  of  bail.  Earl 
of  Lonsdale  V*  Whinnay,  591 

III.  Issue. 
The  dates  of  the  pleadings  must  be 
inserted  in  the  issue;  but  not   the 
form  of  the  action.    Ball  v.  Hamlet, 

575 

IV.  Judgment  as  in  case  of  a  Nonsuit. 

1.  In  a  country  cause  where  issue 
is  joined  in  Easter  vacation,  tbe  de- 
fendant may  move  in  Michaelmas 
Term  for  judgment  as  in  case  of  a 
nonsuit.     fVilliams  v.  Edwards,  683 

2.  It  is  no  answer  to  a  rule  for 
judgment  as  in  case  of  a  nonsuit,  that 
the  plaintiff  is  poor,  and  has  neglected 
to  furnish  his  attorney  with  money  to 
conduct  the  suit.      Cleasby  v.  Poole, 

6itl 
V.  Plea,  signing. 

A  plea  of  the  Statute  of  Limitations 


requires  counsel's  signature.  Macher 
V.  Bitting,  577 

VI,  Process. 

1 .  A  stack  of  hay  was  sold  by  the 
defendant  to  the  plaintiff,  with  liberty 
to  keep  it  on  the  defendant's  premises 
for  a  certain  time,  but  the  hay  was  seiz- 
ed as  a  distress  before  the  expiration  of 
that  time: — Held,  that  it  was  not  ne- 
cessary to  indorse  on  the  writ  of  sum- 
mons sued  out  for  the  above  cause  of 
action  the  amount  of  debt  and  costs. 
Perry  v,  Putcheit,  S7 

2.  Where  the  writ  of  summons  was 
•*  in  an  action  on  the  case,"  and  the 
affidavit  to  hold  to  bail  was  for  goods 
sold  and  delivered,  and  the  amount  of 
the  debt  was  indorsed  on  the  writ : — 
Held,  that  the  writ  was  irregular,  and 
that  the  defendant  was  entitled  to  be 
discharged  out  of  custody. 

A  writ  of  summons  directed  to  the 
"  sheriffs'*  of  Middlesex  is  irregular. 
Barker  v.  Weedon,  396 

3.  Where,  upon  the  arrest  of  a  de- 
fendant, the  copy  df  the  process  deli- 
vered to  him  was  indorsed  : — "  The 
plaintiff  claims  75/.  10*.  for  debt, 
and  4/.  4*.  for  costs;  and  if  the 
amount  thereof  be  paid  to  the  plain- 
tiff, or  his  attorney,  within  four  days 
from  the  at  rest  hereon ,  proceedings 
will  be  stayed:" — Held,  to  be  irregular 
under  R.  II.  H.  T.  2  Will.  4.  Hooper 
V.  Waller,  437 

4.  Where  a  capias  was  directed  to 
the  "  sheriffs"  of  Middlesex,  instead 
of  "  sheriff:'* — Held,  an  irregularity. 
Jackson  V,  Jackson,  438 

5.  A  capias  issued  after  the  Uni- 
formity of  Process  Act,  upon  an  affi- 
davit sworn  before  the  passing  of  that 
act  before  the  deputy  signer  of  the 
bills  of  Middlesex,  is  not  irregular. 
Young  V,  Beck,  448 

6.  An  indorsement  upon  a  capias 
that  the  plaintiff  claims  HOl.  for  debt, 
•*  wuh  interest  thereon  from  the  10th 
day  of  March,"  is  sufficiently  certain. 
Coppelo  V.  Brown,  575 


7.  W here  the  writ  of  summons  was 
to  answer  in  trespass  on  the  case,  and 
had  no  indorsement  of  the  sum  de- 
manded; and  the  particulars  of  de- 
mand, which  had  been  delivered  with 
the  notice  of  declaration,  shewed  a 
claim  for  wages — the  Court  refused 
to  set  aside  the  writ  for  irregularity, 
the  plaintiff  not  having  declared. 
Davies  v.  Jones,  582 

8.  Bail  cannot  apply  to  set  aside 
the  capias  against  their  principal^  on 
the  ground  of  the  action  being  de- 
scribed therein  as  an  action  of  trespass 
on  the  case  upon  promises. 

Such  a  capias  is  irregular  only,  and 
not  void. 

The  mistake  must  be  taken  advan- 
tage of  by  an  application  to  set  aside 
the  writ  for  irregularity.  Gumey  v. 
Hopkinxon,  587 

9.  When,  in  the  copy  of  the  writ 
served  on  the  defendant,  the  letter  *'$" 
was  omitted  in  the  word  "she:" — 
Held,  to  be  immaterial,  as  it  could 
not  mislead. 

Where,  on  the  copy  of  the  writ  de- 
livered, the  indorsement  was,  ••  if  the 
amount  thereof  be  paid  within  four 
days  from  the  arrest  or  service  here- 
of:"— Held  sufficient,  and  that  the 
words  "arrest  or"  might  be  rejected 
as  surplusage.  Sutton  v.  Burgess,  770 

1 0.  Where,  in  the  body  of  the  writ 
of  capias  the  word  Middlesex  was  by 
mistake  written  "  Middesex:" — Held, 
that  it  was  not  a  valid  objection,  and 
was  no  ground  for  ordering  the  de- 
fendant to  be  discharged  out  of  cus- 
tody.    Colston  V.  Berends,  •  '      833 

11.  A  writ  issued  under  sect.  10 
of  2  &  3  Will.  4,  c.  39,  to  prevent  the 
operation  of  the  Statute  of  Limitations 
may  be  returned  mm  est  incentMS 
without  any  attempt  at  service.  Wil* 
Hams  V.  Roberts,  676 

V  1 1 .   Sig  n hig  Judgmen  t . 

1 .  Where  an  unsigmnl  plea  is  deli- 
vered, the  plaintiff  is  not  entitled  to 
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sign  judgment  before  the  time  for 
pleading  has  expired.  Mocker  v. 
Billing,  577 

2.  Where  a  cause  was  tried  before 
the  sheriff  under  the  S  &  4  mil.  4, 
c.  42,  on  the  23rd  of  May,  and  the 
pJaintiff  having  obtained  a  verdict, 
costs  were  taxed  and  judgment  signed 
on  the  27th: — Held,  upon  the  con- 
struction of  the  1 8th  section  of  that 
act,  that  the  judgment  was  regular. 
NicholU  V.  Chambers,  SS5 

3.  Where  an  order  for  seven  days' 
t  ime  to  plead  was  obtained  on  the  1 5  th 
of  May,  and  the  plaintiff  signed  judg- 
ment on  the  22nd,  the  Court  set  aside 
the  judgment  as  having  been  signed 
too  early,  although  the  pleas  which 
had  been  delivered  on  the  22nd  were 
irregular  in  several  respects.  Pep" 
perell  v.  Burrell,  872 

VIII.  Stay  of  Proceedings, 
A  summons  to  refer  an  attorney's 
bill  for  taxation,  and  a  Judge's  order 
thereupon,  do  not  operate  as  a  stay 
of  proceedings,  so  as  to  prevent  the 
attorney  from  suing  upon  the  bill. 
Williams  v.  Roberts,  676 

IX.  Trial 

1.  Where  a  defendant  died  in  the 
course  of  the  sittings  in  term,  the 
Court  refused  to  allow  the  cause  to 
be  tried  on  the  last  day  of  term  to 
which  the  sittings  had  been  adjourned 
for  that  purpose;  nor  would  they  in- 
terfere, by  appointing  for  the  trial 
aQother  day  out  of  term,  and  entering 
the  verdict  as  of  the  sittings  in  the 
term.     Johnson  \.  Budge,  647 

2.  Where  the  under-sheriff  refuses 
to  send  his  notes  of  the  trial,  a  mo- 
tion for  a  new  trial  must  be  made  on 
affidavit  of  the  facts.  Thomas  v.  Ed- 
wards, 382 

3.  Semble,  that  the  sheriff,  on  a 
writ  of  trial,  cannot  put  off  the  trial, 
but  that  the  application  must  be  made 
to  a  Judge.  Packhamy,  Newman,  584 

.4.  In  a  country  cause  ordered  to  be 


tried  before  the  sheriff,  the  plai 
has  the  same  period  of  time  for 
ceeding  as  if  no  such  order  had  1 
made.   Butterworth  v.  Crabtree, 

X.  Undertaking. 
In  an  action  against  the  plaintii 
the  extortion  of  his  officer,  the  of 
undertook,  by  a  written  memoranc 
in  consideration  of  a  sum  of  m« 
being  accepted  and  proceed 
stayed,  to  pay  the  sum  of  mc 
with  costs,  in  seven  days,  and,  or 
fault  thereof,  that  the  plea  shoul 
withdrawn,  and  that  the  plai 
should  have  judgment.  The  un 
taking  not  being  complied  with 
Court  refused  a  rule  nt^t  to  coi 
the  officer  to  perform  his  undci 
ing,  he  not  being  an  officer  of 
Court.     Brown  v.  Gerard, 

PRESENTMENT. 
A  promissory  note  was  made  ir 
following  form: — "I  promise  to 
to  M,  A.  Z).,  or  bearer,  on  dem 
the  sum  of  16/.  at  sight:" — Held, 
no  action  was  maintainable  withe 
presentment  for  sight.  Dixon  v.  j 
tall, 

PRESUMPTION  OF  IMME! 
RIAL  RIGHT. 

See  Port  Duty. 

PRIVILEGED  COMMUNK 
TION. 

See  Libel,  2. 
Slander. 

PRIVILEGE  FROM  ARRE; 

1.  A  King's  chaplain  is  privil 
from  arrest,  and  if  he  has  been  ar 
ed,  and  has  given  a  bail-bond. 
Court  will,  on  motion,  order  the 
bond  to  be  cancelled.  Bym  v.  . 
din, 

2.  ^om^ie^  herald  having  bee] 
rested  on  mesne  process,  the  C 
refused  to  discharge  him  on  mo 
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but  left  him  to  sue  out  his  writ  of 
privilege.     Leslie  r.  DUney,        676 

PROBATE  DUTY. 
A  testator,  domiciled  and  dying  in 
England,  leaves  personal  property 
situated  in  a  foreign  country,  whidi  is 
afterwards  brought  into  this  country, 
and  administered  here: — Held,  that 
probate  duty  was  not  payable  in  respect 
of  this  property,  under  55  Geo.  3,  c. 
184.    AtU-Gen.  v.  Hope,  530 

PROVISO  FOR  RE-ENTRY. 
Lease  for  twenty-one  years  toy/. J?., 
his  executors,  administrators,  and  as- 
signs. Proviso  that  if  ^.  B.,  his  execu- 
tors, administrators,  or  assigns  should 
become  bankrupt  or  insolvent,  or  suf- 
ler  any  judgment  to  be  entered  against 
him,  &c.,  by  confession  or  otherwise, 
or  suffer  any  extent,  process,  -or  pro- 
ceedings to  be  had  or  taken  against 
him  whereby  any  reasonable  probabi- 
lity might  arise  of  the  estate  being  ex- 
tended, &c.,  the  estate  should  deter- 
mine and  the  lessor  have  power  to  re- 
enter. A.  B.  died  during  the  term,  and 
by  bis  will  devised  the  premises  to  his 
executors  on  certain  trusts.  The  sur- 
viving executor  having  become  bank- 
rupt : — Held,  that  the  lessor's  right  of 
re-entering  thereupon  accrued.  Doe 
(1.  Bridgman  v.  David,  405 

RECOGNIZANCE. 

See  Forfeiture. 

RELEASE. 

See  Stamp. 

RENDER. 
See  Habeas  Corpus. 

SEQUESTRATION. 

A  sequestration  obtained  by  tlie 
.  assignees  of  an  insolvent  incumbent 
operates  only  from  the  time  of  publi- 
cation, and  does  not  entitle  the  as- 
signees to  the  arrears  of  composition 
for  tithes  'due  before  publication. 

Lodging  a  writ  oi  levari  facias  with 


ihe  registrar  of  the  bishop  of  the  dio- 
cese, does  not  bind  the  property  of 
the  incumbent  from  the  time  of  such 
lodging.    Waite  v.  Bishop,  507 

SET-OFF. 

1.  Where  the  general  issue  and  ae- 
other  plea  are  pleaded,  the  defendant 
is  not  entitled  to  give  a  set-off  in  evi- 
dence upon  a  notice,  but  he  is  bound 
to  plead  the  set-off.  Duncan  ▼•  GrmU, 

383 

2.  Where  malt  had  been  sold  by  B. 
to  A.  by  an  illegal  measure,  and  after 
such  sale  a  settlement  of  accounts 
took  place  between  the  parties: — 
Held,  in  an  action  by  A,  against  B, 
for  work  and  labour,  that  the  latter 
was  entitled  to  set-off  his  demand  for 
the  malt.  Owens  v.  Denton,  711 

SHIPPING. 
Seamen's  Wages. 
A  seaman  entered  into  articles  of 
agreement  to  serve  on  board  a  ship 
"  bound  from  the  port  of  London  to 
the  South  Seas  to  procure  a  cargo  of 
sperm  oil,  and  to  return  therewith  to 
the  port  o£  London,  where  the  voyage 
was  to  end,"  and  he  was  to  receive, 
in  lieu  of  wages,  a  95th  share  of  the 
net  proceeds  of  the  cargo.  By  the 
6th  article  of  the  agreement  it  was  sti- 
pulated, that "  no  one  of  the  said  offi- 
cers and  crew  shall  demand  or  be  enti- 
tled to  his  share  of  the  net  proceeds  of 
the  said  cargo  until  the  arrival  of  the 
said  ship  or  ve&sel  at  London,  and  her 
said  cargo  shall  be  there  sold  and  de- 
livered, and  the  money  for  the  same 
actually  received  by  the  owner;  nor 
unless  he  shall  have  well  and  truly 
performed  the  above-mentioned  voy- 
age according  to  the  true  intent  and 
meaning  of  these  articles."  The  vessel 
sailed  upon  the  voyage  and  procured 
a  cargo;  but,  on  her  voyage  home, 
was  disabled  and  condenmed  in  a  fo- 
reign port.  The  cargo  was  tran- 
shipped, and,  with  the  exception  ot*  a 
small  portion  sold  for  repairs,  was  de- 
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livered  in  London,  aod  the  freight 
opoQ  it  paid.  The  Bcaman  accom- 
panied  the  cargo  in  the  Teasel  to  irhicfa 
It  was  transhipped,  but  died  before  it 
reached  London : — Held^  that  the  re- 
presenutif  es  of  the  seaman  were  not 
entitled  to  his  share  of  the  proceeds 
of  the  cargo  under  the  agreement,  but 
only  to  a  quantum  meruit  for  his  ser- 
vices on  board  the  second  vessel. 
Jesse  V.  Roy,  316 

SIDE  CLERK. 

The  office  of  side  clerk  of  the  Court 
of  Exchequer  still  exists,  notwith- 
sunding  the  1  fVilL  4,  c.  70,  and  2 
&  3  Win.  4,  c.  110.  Stokes  V.  White, 
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SLANDER. 
Privileged  Communication. 
A.,  the  tenant  of  a  farm,  required 
some  repairs  to  be  done  at  the  farm 
house,  and  B.,  the  agent  of  the  land- 
lord, directed  C,  to  do  the  work.  C 
did  it,  but  in  a  negligent  manner,  and 
during  the  progress  of  it  got  drunk ; 
and  some  circumstances  occurred 
which  induced  A.  to  believe  that  C 
had  broken  open  his  cellar  door  and 
obtained  access  to  his  cyder.  A., 
two  days  afterwards,  met  C.  in  the 
presence  of  Z).,  and  charged  him  with 
having  broken  his  cellar  door,  and 
with  having  got  drunk  and  spoilt  the 
work.  A.  afterwards  told  D.,  in  the 
absence  of  C,  that  he  was  confident 
C.  had  broken  open  the  door.  On 
the  same  day  A.  complained  to  B,  that 
C  had  been  negligent  in  his  work, 
had  got  drunk,  and  he  thought  he 
had  broken  open  his  cellar  door: — 
Held^  that  the  complaint  to  B,  was  a 
privileged  communication,  if  made 
oonajide,  and  without  any  malicious 
intention  to  injure  C: — Held  also, 
that  the  statement  made  to  Cs  in  the 
presence  of  Z).  was  also  privileged,  if 
done  honestly  and  bond  Jide;  and 
that  the  circumstance  of  its  being 


made  in  the  presence  of  a  third  per- 
son does  not  of  itself  make  it  nnau- 
thorized;  and  that  it  was  a  question 
to  be  left  to  the  jury  to  determine 
from  the  circumstances,  including  the 
style  and  character  of  the  kinguage 
used,  whether  A.  acted  bonafde,  or 
was  influenced  by  malicious  motives: 
— Held  also,  that  the  statement  to  Z>., 
in  the  absence  of  C,  was  unautho- 
rised and  officious,  and  therefore  not 
protected,  although  made  in  the  belief 
of  its  truth,  if  it  were  in  point  offset 
false.     Toogood  v.  Spyring^         181 

STAMP. 

See  AORBEICBKT. 

Bills  and  Notes,  3,  7. 

LaMDLOKD  AH©  TaXAMT. 

1.  The  condition  of  a  bond  (after 
reciting  that  M,  M.,  the  obligee,  had 
contracted  with  S.  B.,  the  obligor, 
for  the  sale  to  him,  S.  B,^  of  a  mes- 
suage, &c.,  in  consideration,  amongst 
other  things,  of  an  annuity  of  1501. 
to  be  paid  to  her,  M.  M.,  during  her 
life,  by  S.  B,,  by  four  quarterly  pay- 
ments in  the  year;  and  further  re- 
citing that,  on   the  contract  of  the 
purchase  of  the  messuage,    it   was 
agreed,  that,  for  better  securing  the 
payment  of  the  said  annuity,  the  said 
S.  B,  should  execute  that  bond),  was, 
for  the  psyment  of  the  said  annuity 
at  the  times,  &c.     This  bond  was 
stamped  with  a  W.  1 5s.  deed  stamp: 
— Held,  that  the  bond  waa  properly 
stamped,  and  that  it  did  not  require 
any  inrolment  under  the  Annuity  Act» 
and  that  if  such  inrolment  had  been 
necessary,  the  want  of  it  could  not 
have  been  taken  advantage  of  under 
the  plea  of  non  est  factum,  Mestayer 
^'Bigas,  no 

2.  The  defendant  executed  a  re- 
lease to  one  of  his  witnesses  in  the 
usual  manner,  and  gave  it  to  his  at- 
torney. At  the  trial  it  appeared  that 
another  witness  would  require  to  be 
released.    His  name  was  accordingly 


inserted  in  the  release,  and  the  defen- 
dant re-executed  it  before  it  had  been 
delivered  to  either  witness : —//e/(/, 
that  this  re-execution  did  not  make  a 
fresh  stamp  necessary. 

Qucere^  whether  one  stamp  is  suf- 
ficient on  a  release  to  two  witnesses  ? 
Sjiicer  v.  Burgess^  129 

SURRENDER. 
A.t  the  tenant  of  a  house,  three 
cottages,  and  a  stable  and  yard,  let  at 
an  entire  rent,  for  a  term  of  seven 
years,  before  the  expiration  of  the 
term  assigned  all  the  premises  to  B, 
for  the  remainder  of  the  term,  the 
house  and  cottages  being  in  the  pos- 
session of  under-tenants,  and  the  sta- 
ble and  yard  in  that  of  //.  The  land- 
lord accepted  a  sum  of  money  as  rent 
up  to  the  day  of  the  assignment,  which 
was  in  the  middle  of  a  quarter.  B, 
took  possession  of  the  stable  and  yard 
only.  The  occupiers  of  the  cottages 
having  left  them  after  the  assignment, 
and  before  the  expiration  of  the  term, 
the  landlord  re-let  them.  A,  paid  no 
rent  afler  the  assignment,  but  the 
landlord  received  rent  from  the  un- 
der-tenants. Before  the  expiration 
of  the  term  the  landlord  advertised 
the  whole  of  the  premises  to  be  let  or 
sold : — Held^  that  this  was  a  surren- 
der by  operation  of  law  of  all  the 
premises.     Reeve  v.  Bird^  31 

TITHES. 
On  a  bill  filed  to  enforce  the  pay- 
ment of  certain  specified  sums  in  lieu 
of  tithes,  it  was  proved  that  the  re- 
spective occupiers  of  certain  houses, 
either  ancient  or  built  upon  ancient 
sites,  and  situate  in  that  part  of  the 
parish  of  St.  Andrew^  Holbom,  which 
is  without  the  city  of  London^  had  for 
the  last  hundred  years  uniformly  paid 
certain  specified  and  invariable  sums 
in  respect  of  each  house:  but  such 
payments  were  never  made  by  the 
owners  or  occupiers  of  houses  built 


upon  new  sites.  The  payments  varied 
in  amount  on  difFerent  houses,  and 
were  not  in  any  distinct  rate  or  pro- 
portion to  the  value  of  the  houses 
inter  se,  and  were  not  general  through 
this  part  of  the  parish: — Held,  first, 
that  the  Court  were  warranted  in  in« 
ferring  from  these  facts,  that  the  pay- 
ments had  been  made  from  time  im- 
memorial; secondly,  that  they  could 
assign  a  legal  origin  for  such  pay- 
ments, and  that  they  could  legally  be 
enforced  by  the  rector  of  the  parish. 
Beresford  v.  Newton^  901 

TREBLE  COSTS. 

A  local  act  prohibited  the  commis- 
sioners therein  named,  under  a  pe- 
nalty, from  acting  in  the  execution  of 
the  act,  when  personally  interested. 
By  another  clause,  if  an  action  was 
brought  against  any  person  "  for  any 
act  or  thing  done  in  execution  of,  or 
under  the  authority  of  the  act,"  and 
the  plaintiff  should  be  nonsuited,  the 
defendant  was  to  recover  treble  costs. 
The  defendant,  a  commissioner,  was 
sued  for  acting,  &c.,  being  personally 
interested,  and  the  plaintiff  was  non- 
suited:—^eW,  that  the  acting  as  a 
commissioner,  &c.  was  not  *'  an  act  or 
thing  done  in  execution  of,  or  under 
the  authority  of  the  act,'*  and  that  the 
defendant  was  not  entitled  to  treble 
costs.   Charletworth  v.  Rudgard^  896 

TRESPASS. 

1 .  Trespass, — First  count  for  seis- 
ing and  carrying  away  certain  goods^ 
chattels^  and  effects  of  the  plaintiffs  to 
wit,  &c.  Fifth  count  for  tearing  away, 
severing,  and  removing  divers  fixtures 
of  the  plaintiff.  Pleas— /r«<.  Not 
guilty ;  secondly s  a  justification  to  first 
count,  taking  the  goods  and  chattels 
as  a  distress  for  rent  due  on  a  tenan- 
cy. Replication — denying  the  ten- 
ancy ;  and  issue  thereon.  I'he  Judge 
at  the  trial  directed  the  jury  that  the 
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juBtificatioD  covered  tlic  whole  decla- 
ration; but  the  jury  found  a  verdict 
for  the  plaintiff,  with  one  farthing 
damages: — Held^  that  the  justification 
was  prima  facie  an  answer  to  the  seiz- 
ing and  carrying  away  in  tlie  first 
count;  and  that  the  plaintiff,  if  he  in- 
tended to  rely  on  some  of  the  articles 
being  fixtures,  ought  to  have  replied 
that  fact;  but  that  the  justification 
was  no  answer  to  the  trespasses  stated 
in  the  fifth  count : — Held,  also,  that, 
as  the  jury  had  not  acted  according  to 
the  misdirection,  but  had  given  dam- 
ages, the  Court  would  not  grant  anew 
trial,  on  the  ground  of  the  misdirec- 
tion.    Tmgg  V.  Potts,  89 

2.  The  defendant,  a  schoolmaster, 
improperly,  and  under  a  claim  for  mo- 
ney due  for  schooling,  refused  to  allow 
the  mother  of  an  infant  scholar  to  take 
her  son  home  with  her,  and  the  son 
was,  though  frequently  demanded  by 
the  mother,  kept  at  school  during  a 
part  of  the  holidays,  but  there  was  no 
proof  that  the  infant  knew  of  the  de- 
mand or  denial,  or  that  any  restraint 
had  been  put  upon  him ;  an  action  of 
trespass  for  assault  and  false  impri- 
soment  having  been  brought  by  the 
infant : — Held,  that  it  was  not  main- 
tainable.    Herring  V.  Boyle,         377 

3.  Trespass  for  breaking  and  en- 
tering, on  the  1st  January,  1880,  and 
oh  divers  other  days  and  times,  &c., 
one  close,  called  the  Railroad,  and 
one  other  close  formerly  used  as  a 
railroad,  &c.  Pleas  (amongst  others), 
that  A,,  B,,  and  C.  were  owners  of 
the  closes  on  each  side  of  the  hcus  in 
quo,  which  was  a  railway  made  by  the 
plaintiffs  under  the  authority  of  an 
act  of  Parhament ;  that  the  adjoining 
closes  contained  minerals,  and  that,  ac- 
cording to  the  custom  of  the  country, 
the  minerals  could  only  be  con^enient- 
ly  conveyed  by  means  of  a  railroad 
across  the  locus  in  quo.  The  plea 
then  justified  the  trespasses  for  that 
purpose,  and  for  the  convenient  and 


TRESPASS. 


V7l 


necessary  occupation  of  the  adjoining 
closes.  Replication,  protesting  the 
soil  and  freehold,  de  injuria  absque 
residuo  causae.  Another  plea  alleged 
that  the  occupiers  of  the  adjoining 
closes  had,  for  twenty  years,  as  of 
right,  and  without  interruption,  used 
and  been  accustomed  to  use  the  pri- 
vilege and  easement  of  passing  and 
repassing,  &c.,  and  laying  down  rail- 
roads across  the  plaintiffs'  railroad. 
Replication  to  this  plea,  traversing  the 
claim  of  right.  New  assignment  of 
other  and  different  purposes,  to  which 
there  was  judgment  by  default.  The 
particulars  complained  of  trespasses 
committed  by  the  defendants  in  April 
and  May,  1 880,  in  a  close  *<  which  now 
is  or  heretofore  was  a  rail  or  tramroad," 
and  destroying  the  plates  of  the  same, 
and  laying  down  others.  The  evi- 
dence was,  that  the  defendant,  in 
February,  1829,  took  up  some  of  the 
plates  of  the  plaintiffs*  railway,  and 
altered  the  course  of  part  of  it,  carry- 
ing it  over  their  own  land,  and  made 
a  transverse  railroad,  which  crossed 
the  site  of  the  od  railroad,  and  also 
the  new  railroad: — Held,  that  the 
particulars  were  sufBcient. 

Upon  the  issue  with  regard  to  tlie 
more  convenient  occupation  of  tlie  ad- 
joining closes,  there  was  much  evi- 
dence on  both  sides,  the  plaintiffs  giv- 
ing evidence  to  shew,  that,   in  con- 
structing the  transverse  railroad,  the 
defendants  had  an  ulterior  object  in 
view.     The  Judge  lef^  it  to  the  jury 
to  say,  whether  the  transverse  railroad 
was  constructed  bona  fide  for  the  more 
convenient  occupation  of  the  closes, 
or  for  some  other  object: — Held,  that 
this  direction  was  right. 

Upon  the  issue  with  regard  to  the 
twenty  years'  enjoyment  of  the  ease- 
ment:—//eW,  that  the  defendants 
were  bound  to  shew  an  uninterrupted 
enjoyment,  as  oi^  right,  during  that 
period ;  and  that  the  plaintiflfs  might 
prove,  under  that  issue,  applications 


by  the  defendanu  during  the  twenty 
years  for  leave  to  cross  their  railroad, 
and  that  it  was  not  necessary  for  them 
to  reply  such  licence  specially  under 
2  &  3  WillA,  c.  71,  s.  8.  Monmotah" 
shire  Canal  Co.  v.  Harford,         614 

4.  A,f  the  owner  of  certain  free- 
hold houses  and  land  with  a  yard  ad- 
joining thereto,  demised,  by  parol,  se- 
veral of  the  houses.  The  tenants  were 
in  the  habit  of  passing  over  the  yard, 
and  using  a  common  pump  and  privy 
tliere.  There  was  no  evidence  whe- 
ther the  yard  formed  part  of  the  de- 
mise or  not.  In  trespass  by  one  of 
the  tenants  against  the  landlord  for 
excluding  him  from  the  yard,  the 
Judge  left  it  to  the  jury  to  say  whe- 
ther the  landlord,  at  the  time  of  the 
demise,  had  reserved  the  yard: — 
Held,  that  this  was  a  misdirection,  the 
question  being  whether  he  had  de* 
mised  it^  and  not  whether  he  had  re- 
served it*    Herbert  V.  Thomhs,     861 

5.  Trespass  is  not  maintainable  for 
holding  an  attorney  to  bail,  notwith- 
standing his  privilege.  Noel  v.  Isaac, 

768 
TURNPIKE. 
See  Action. 

TURNPIKE  TOLLS. 

Where  tolls  are  payable  by  persons 
passing  along  a  turnpike  road,  and  an 
act  of  Parliament  exempts  and  pro- 
hibits the  trustees  of  such  road  from 
repairing  a  certain  portion  of  it,  and 
imposes  the  liability  on  others,  but  is 
silent  on  the  subject  of  tolls,  such 
portion  still  continues  for  the  pur- 
poses of  toll  to  be  a  part  of  the  turn- 
pike road.     PJupson  v.  Harvett,  478 

USE  AND  OCCUPATION. 

See  Executors. 

USER. 
See  Easement. 

VENDOR  AND  PURCHASER. 
On  a  sale  by  auction  of  leasehold 


property,  one  of  the  coDditkms  of  sale 
was,  that  the  vendor  **  should  not  be 
obliged  to  produce  the  lessor's  title,* 
the  vendee  having  aUuiule  discovered 
certain  defects  in  the  lessor's  title : — 
Held,  that,  notwithstanding  the  above 
condition,  he  was  entitled  to  insist 
upon  those  defects.  Shepherd  v.  Keti' 
ley,  117 

VENUE. 

1.  The  insertion  of  venue  in  a  de- 
claration contrary  to  rule  8,  HUarjf 
Term,  4  fVill,  4,  is  not  a  cause  of  de- 
murrer.   Farmer  v.  Champneys,  869 

2.  Theimproper  insertion  of  venue 
in  a  declaration,  contrary  to  the  new 
rules,  is  not  an  irregularity  for  which 
the  declaration  can  be  set  aside ;  the 
course  is  to  apply  to  a  Judge  at  cham- 
bers to  strike  it  out.  Townsendr. 
Gumey,  590 

8.  The  venue  cannot  be  changed 
on  the  usual  affidavit,  where  pari  of 
the  demand  arises  on  a  bill  of  ex- 
change.    Walthew  V.  Syers^         596 

4.  An  application  to  change  the 
venue  on  special  grounds,  must  be 
made  the  subject  of  a  distinct  motion, 
and  where  the  venue  has  been  im- 
properly changed  on  the  affidavit  in  a 
case  where  part  of  the  demand  was 
on  a  bill  of  exchange,  such  special 
circumstances  furnish  no  answer  to 
an  application  to  discharge  the  rule 
for  changing  the  venue.  Dawson  v. 
Bowman,  594 

5.  Where,  in  an  action  for  a  libel, 
the  venue  was  laid  in  London,  and 
the  defendant  moved  to  change  it  to 
Lincoln  on  the  usual  affidavit,  and  on 
a  rule  being  obtained  to  bring  back 
the  venue,  it  appeared  from  the  affi- 
davit that  the  libel  bad  been  published 
in  London  as  well  as  Lincoln : — Held, 
that  the  plaintiff  was  entitled  to  have 
the  venue  brought  back  to  London^ 
without  entering  into  an  undertaking 
to  give  material  evidence  there.  CZr- 
menis  v.  Newcome,  776 

6.  In  an  action  of  covenant  on  a 


WAY. 

fanning  lease,  the  Court  will  not 
change  the  venue  before  issue  joined. 
Mawi£  V.  Setiionsy  86 

7.  An  action  of  assumpsit  for  the 
breach  of  an  implied  contract  to  keep 
premises  in  repair,  is  transitory,  and 
not  local.  Bucknorih  v.  Simpson,  834 

WARRANT. 
iS'ee  Bench  Warrant. 
Constable. 

WARRANT  OF  ATTORNEY. 
Insolvent  Debtor. 

WAY. 
Construction  of2^S  Will.  4,c.71,«.8. 
S^e  Trespass,  3. 
Where  a  way  had  been  used  ad- 
versely and  under  a  claim  of  right,  for 
more  than  twenty  years,  over  land  in 
the  possession  of  a  lessee  who  held 
under  a  lease  for  lives  granted  by  the 
Bishop  of  Worcester:— HeU  that 
under  the  act  2  &  3  Will.  4,  c.  71, 
this  user  gave  no  right  as  against  the 
bishop,  and  did  not  affect  the  see. 

Held  also,  that,  as  the  user  could 
not  give  a  title  as  against  all  persons 
having  esUtes  in  the  locus  in  quo,  it 
gave  no  title  as  against  the  lessee  and 
the  persons  claiming  under  him,  and 
that  no  title  was  gained  by  an  user 
which  did  not  give  a  valid  title  as 
against  the  bishop,  and  permanently 
affect  the  see. 

The  declaration  for  disturbance  of 
the  above-mentioned  right  of  way  al- 
leged that  the  plaintiff  was  possessed 
of  a  certain  wharf,  close,  and  pre- 
mises, and  by  reason  thereof  ought  to 
have  had,  and  still  of  right  ought  to 
have,  a  certain  way  from  this  wharf, 
close,  and  premises,  into  &c.  (describ- 
ing the  way),  as  to  the  said  wharf  and 
premises  belonging  and  appertaming: 
— Held,  that  the  declaration  was  suffi- 
cient,  and   that  the  way  might   be 
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claimed  as  appurtenant  to  the  pbin- 
tiff*s  possession  of  the  land  at  the 
time  of  the  injury  committed.  Bright 
V.Walker,  ftll 

WITNESS. 

See  Evidence. 

Habeas  Corpus. 

1 .  Where  a  person  called  only  to 
produce  a  document  is  sworn  as  a  wit- 
ness by  mistake,  and  a  question  is  put 
to  him,  which  he  does  not  answer,  the 
opposite  party  is  not  entitled  to  cross- 
examine  him.      Jtvsh  v.  Smith,       94 

2.  Where  several  defendants  ap- 
pear by  diiierent  attomies  and  coun- 
sel, the  latter  are  entitled  to  cross- 
examine  the  witnesses,  and  address 
the  j  ury  separately.  Ridgmay  v.  Phil- 
Up,  415 

3.  A.  conveyed  to  B.  a  close  of 
land,  and  afterwards  conveyed  the 
same  close  to  C,  who  mortgaged  it 
to  A,  In  trespass  by  B.  against  C. 
and  others  for  breaking  and  entering 
the  close,  it  was  held  that  A.  was  a 
competent  witness  for  the  defendant. 
Simpson  v.  Pickering,  5^7 

4.  The  wife  of  a  publican,  living 
sixty  miles  from  Lancaster,  was  sub- 
poenaed to  give  her  evidence  at  the 
assizes  there,  and  2L  2s,  was  given 
to  her  for   expenses.     She  did  not 
make  any  objection  to  the  amount,  as 
being  insufficient.    On  shewing  cause 
against  a  rule    for    an    atUchment 
against  her,  it  appeared  that  she  had 
an  infant  in  bad  health  at  the  breast ; 
and  that  the  inside  fare  of  the  coach 
from   Liverpool  (the   road    through 
which  town  was  the  most  convenient 
route  to  Lancaster  from  the  place 
where  she  resided)  was  1/.  Is,     The 
Court  thought  that  she  might  reason- 
ably require  an  inside  place,  and  that 
the  money  was  insufficient,  and  they 
refused  to  make  the  rule  absolute  for 
an  attachment  against  her.     Semble, 
that  the  affidavit  for  an  attachment 
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for  not  appearing  as  a  witness,  in  pur- 
suance of  a  subpoena,  need  not  shew 
that  the  witness  was  called  in  Court 
on  the  subpoena,  especially  if  the  wit- 
ness never  did  attend  the  assizes. 
Dixon  V.  Lee,  645 

6.  Where  a  local  act  empowers  the 
directors  and  overseers  of  the  poor  of 
a  parish  to  sue  and  be  sued  in  the 
name  of  their  clerk,  in  an  action  for 
goods  supplied  to  the  directors,  a 
person  who  was  one  of  the  directors 
at  tlie  time  when  the  goods  were  sup- 


plied is  a  competent  witness  for  the 
defendant.  Fletcher  ▼.  Greenwell,  754 

6.  It  is  in  the  discretion  of  the 
Judge  whether  he  will  permit  a  wit- 
ness to  be  recalled.  Adams  v.  Bank" 
art,  681 

7.  Where  it  appears  dearly  that 
the  attendance  of  a  witness  at  the 
trial  would  have  been  of  no  use  to  the 
party  subpoenaing  him,  the  Court  re- 
fused to  grant  an  attachment  against 
him  for  disobeying  the  subpoena. 
Dicas  V.  Lawson,  994 
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IMPARLANCE, 


were  not  entitled  to  recover.  Mozley 
T.  TtakUr,  692 

HABEAS  CORPUS. 

Where  a  cause  in  the  Palace  Court 
was  remoTed  hy  habeas  corpus  into 
the  Court  of  King's  Bench,  but  was 
remanded  back  by  procedendo,  and 
afterwards  interlocutory  judgment  was 
signed  in  the  Court  below,  and  a  writ 
of  inquiry  executed: — Held,  that  the 
bail  of  the  same  defendant  in  another 
action  brought  in  this  Court  had  no 
right  to  remove  the  cause  in  the  Pa- 
lace Court  again  by  habeas  corpus,  in 
order  that  the  defendant  might  be 
rendered  in  discharge  of  his  bail  in 
the  action  in  this  Court. 

But  the  Court  gave  the  bail  time 
to  render,  until  fourteen  days  after  the 
expiration  of  the  custody  in  the  Pa- 
lace Court,  no  cause  being  shewn 
against  so  much  of  the  rule  for  such 
time.     Larves  v.  Hutchinson,        766 

HABEAS  CORPUS  AD  TESTI- 
FICANDUM. 

A  habeas  corpus  ad  testificandum 
may  be  obtained  to  bring  up  the  body 
of  a  confined  lunatic  to  give  evidence 
in  a  cause,  upon  an  affidavit  shewing 
that  he  is  not  a  dangerous  lunatic,  and 
that  he  is  in  a  fit  state  to  be  brought 
up.     Fennell  v.  Tait,  584 

HOLDING  TO  BAIL. 

Where  a  defendant  is  arrested  and 
goes  to  prison,  it  is  ''an  arrest  and 
holding  to  bail,'*  within  the  meaning 
of  the  statute  4S  Geo.  S,  c.  46.  Preedy 
V.  M'Farlane,  819 

IMPARLANCE. 

Imparlances  are  abolished  by  the 
Uniformity  of  Process  Act.  Nurse  v. 
Geeting^  567 
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INSOLVENT  DEBTOR. 

Afler  taking  the  benefit  of  the  In- 
solvent Act,  a  debtor  contracted  a 
new  debt,  and  accepted  a  bill  of  ex- 
change for  the  balance  of  the  old  and 
new  debt.  Being  sued  upon  the  bill, 
he  gave  a  warrant  of  attorney  for  the 
amount ;  and  judgment  being  entered 
up  upon  this  warrant  of  attorney,  the 
Court  refused  to  set  it  aside.  Philpot 
y.  AsUti,  85 

INROLMENT. 

See  Bankrupt  (certificate). 
Stamp,  1. 

INDORSEMENT. 

See  Practice. 
Process. 

t 

LANDLORD  AND  TENANT. 

1.  A  lease  contained  a  stipulation, 
that,  for  every  acre,  and  so  in  propor- 
tion for  a  less  quantity  of  the  land 
which  the  lessee  should  stffer  to  be 
occupied  by  any  other  person  without 
the  consent  of  the  landlord,  an  addi- 
tional rent  should  be  paid.  The  ten- 
ant undertook  to  use,  occupy,  dress, 
and  manure  the  land  according  to  the 
custom  of  the  country.  The  tenant, 
without  the  consent  of  the  landlord, 
suffered  other  persons  to  use  small 
portions  of  the  land  for  the  purpose 
of  raising  a  potato  crop.  It  was  proved 
to  be  the  custom  of  the  country  for 
farmers  to  pursue  that  course: — 
Heldt  that  the  landlord  was  entitled 
to  the  additional  rent,  this  being  an 
occupation  of  the  land  by  other  per* 
sons.     Greensktde  v.  Tapscott,      ^5 

2.  A  tenant  for  a  term  of  years  under 
a  lease,  delivered  up  possession  of  the 
premises  and  the  lease,  in  fraud  of  his 
landlord,  to  a  person  who  claimed 
under  a  hostile  title,  with  the  intention 
of  enabling  him  to  set  up  his  hostile 


tide,  not  with  the  intention  that  he 
should  hold  under  the  lease: — Held, 
that  the  term  was  forfeited.  Doe  d. 
Ellerhrock  v.  Flynn,  137 

3.  A  tenant  gave  a  bill  of  sale  to  a 
creditor,  under  which  his  goods  (inr 
eluding  certain  eatage)  were  about  to 
be  sold,  and  the  landlord,  before  the 
sale  took  place,  put  in  a  distress; 
whereupon  it  was  agreed,  that  the 
sale  by  the  creditor  should  proceed, 
and  that  the  landlord  should  be  paid 
his  arrears  out  of  the  proceeds  of  the 
goods  and  eatage.  The  plaintiff*  hav- 
ing purchased  the  eatage  at  the  sale 
put  in  his  cattle  to  depasture  it ;  and 
the  amount  of  the  sale  not  being  suf- 
ficient to  cover  the  arrears  of  rent  the 
landlord  distrained  again,  and  took 
those  cattle  as  a  distress: — Held^ 
{Parke,  B.,  diss,)  that  a  contract  was 
to  be  implied  on  the  part  of  the  land- 
lord not  to  distrain  the  cattle  of  the 
purchaser  of  the  eatage.  Hors/ord 
V.  Webster  and  Deacon,  qqq 

4.  Where  an  instrument,  which  was 
in  reality  a  lease,  but  which  hore  an 
agreement  stamp  for  15^.,  was  exe- 
cuted in  1805,  at  which  period  the 
amount  of  the  stamp  on  a  lease,  ac- 
cording to  the  act  then  in  force,  was 
1/.  10^.,  but  was  stamped  in  1834 
under  the  provisions  of  the  S7  Geo,  3, 
c.  136,  s.  2,  with  a  stamp  of  1/.,  being 
the  amount  of  the  stamp  then  in  force: 
— Held,  that  the  proper  duty  had 
been  paid. 

A.  demised  to  B.  certain  lands  and 
premises  for  one  year  certain,  and  then 
from  year  to  year  so  long  as  the  par- 
ties should  think  proper,  with  power 
to  deierroine  it  on  giving  notice  to 
quit;  And  the  lease  contained  various 
terms  and  conditions  as  to  the  manage- 
ment of  the  lands  and  repairing  tlie 
buildings.  The  lessee  died,  and  bis 
executors  entered  into  the  occupation 
of  the  premises,  and  continued  to  oc-' 
cupy  ^nd  paid  rent: — Held,  that  they 
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were  chargeable  in  their  personal 
character  upon  the  terms  contained  in 
the  original  demise;  their  continuing 
to  occupy,  and  the  landlord's  abstain- 
ing from  giving  notice  to  quit,  raising 
an  implied  promise  on  their  parts  to 
abide  by  the  terms  of  the  original 
contract.  Buckworthv.  Simpson^  834 

LEGACY  DUTY. 

Executors  cannot  be  called  upon 
to  pay  legacy  duty  upon  the  whole  of 
a  residue  bequeathed  to  them  in  trust 
to  divide  the  interest  among  poor 
pious  persons,  in  ten  or  Jifteen  pounds^ 
as  they  should  see  fit« 

If  any  of  the  objects  of  the  above 
bounty  should  have  received  to  the 
amount  of  20/.  or  upwards,  by  having 
been  selected  to  receive  such  bounty 
on  more  than  one  occasion,  legacy 
duty  would  attach  on  such  amount, 
and  the  duty  would  be  calculated  ac- 
cording to  the  nearness  of  blood  of 
such  individual,  and  in  that  case  the 
executors  would  be  accountable  for 
and  bound  to  return  the  duty  charge- 
able on  such  amount.  In  the  matter 
of  Wilkinson,  UZ 

LEVARI  FACIAS. 

Lodging  a  writ  o£  levari  facias  with 
the  registrars  of  the  bishop  of  the 
diocese,  does  not  bind  the  property  of 
the  incumbent  from  the  time  of  its 
being  lodged.  Waite  v.  Bishop,    507 

LIBEL. 
See  Venue. 
1.  The  declaration  stated  that  the 
defendant  had  been  employed  by  tlie 
plaintiff  to  edite  the  Court  Journal  for 
reward,  and  that  he  did  not  perform 
the  duties  of  editing  the  same  in  a 
proper  manner,  6ttt,  without  the  know^ 
ledge,  leave,  authority,  or  consent  of 
the  plaintiff,  "falsely,  maliciously,  and 
negligently  inserted  and  published  in 
the  same  a  false  and  malicious  libel," 
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tial  and  privileged,  that  such  priTilege 
could  not  extend  to  the  part  of  the 
letter  about  the  plaintiff's  conduct  to 
his  mother  and  aunt.  Warren  v, 
Warren,  250 

LICENCE. 

See  Easehsnt. 

LIMITATIONS,  STATUTE  OF. 

*    See  Action. 

1.  A  defendant  pleaded  that  the 
cause  of  action  did  not  accrue  within 
six  years  next  before  the  commence- 
ment of  the  suit;  the  plaintiff  replied 
that  the  cause  of  action  did  arise 
within  six  years,  &c.: — Held^  that 
the  plaintiff  might  prove  a  quo  minus 
to  have  been  issued  within  the  six 
years,  and  to  have  been  continued  , 
down  to  the  time  of  the  defendant's 
appearance. 

On  the  trial  of  an  issue,  whether 
the  cause  of  action  arise  within  six 
years  next  before  the  commencement 
oj  the  suit,  the  plaintiff  produced  the 
roll  on  which  the  continuances  ap- 
peared to  have  been  regularly  entered 
up.  It  appeared  from  the  writs 
themselves,  that  the  second  writ, 
which  was  an  alias  quo  minus,  was 
tested  on  a  day  subsequent  to  the 
day  of  the  teste  of  the  first  writ : — 
Heid,  that  the  roll  being  right,  the 
Court  could  not  look  to  any  thing 
else  to  contradict  it.  Dickenson  v. 
Teague,  241 

2.  In  order  to  teke  a  case  out  of 
the  Statute  of  Limitations  by  a  part 
payment,  it  must  appear  that  the 
payment  was  made  on  account  of 
the  debt  for  which  the  action  is 
brought,  and  that  it  was  made  as  part 
payment  of  a  greater  debt.  Tippets 
V.  Heane,  252 

3.  A  writ  issued  under  2  &  3  Will, 
4,  c.  3d,  s.  1 0,  to  prevent  the  opera* 
tion  of  the  Statute  of  Limitations, 
may   be  returned  non  est  inveiUm 


without    any    attempt     at     service. 
Williams  v.  Roberts,  676 

LOCAL  ACT. 

1.  A  local  act  provided  that  no 
ditch,  &c.,  should  be  arched  over, 
&c.,  without  the  consent  of  the  trus- 
tees under  the  act,  under  a  penalty 
of  50/. : — Held,  that  a  surveyor,  who, 
after  a  sewer  had  been  commenced, 
directed  it  to  be  continued  (without 
the  consent  of  the  trustees),  had  in* 
curred  the  penalty. 

A  local  act,  with  a  clause  declaring 
it  to  be  a  public  act,  and  that  it  shall 
be  taken  notice  of  as  Buch  without 
being  specially  pleaded »  need  not 
be  proved  either  to  have  been  exst- 
mined  with  the  Parliament  roll,  or  to 
have  been  printed  by  the  kiW»g 
printer.     Woodward  v.  Cotton,      %,^ 

2.  By    a    local     act     for   pavioir 
watching,  lighting*  and  improving  the 
city  of  Z.,  commissioners  were  ap- 
pointed for  carrying  the  act  into  eA 
feet,  and  a  penalty  was  imposed  upon 
such  of  them,  as,   being  personally 
interested  in  the  matter  in  question 
should  act  as  commissioners  in  the' 
execution   of  the  act.     One  of  the 
commissioners,  being  personally  in- 
terested in  the  construction  of  a  foot- 
path opposite  his  own  house,  attend- 
ed a  meeting  of  the  commissioners, 
and  spoke  upon   the  question  of  the 
mode  of  constructing  such  footpath : 
— Held,  that  this  was  evidence  to  go 
to  the  jury  of  an  acting  as  a  commis- 
sioner.     Charlesworth   v.  Rudgard, 

498 
MANOR. 
See  Evidence,  6. 

MEMORANDA,  404,  660. 

MISNOMER. 

A  plaintiff  declared  by  the  name  of 
Williof^  Moody,  and  the  cause  pro- 


